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BERNARD CALLAGHAN ET AL. VS. EUGENE B. MYERS. 


1 Pleas in the circuit court of the United States for the north- 

ern district of illinois, held at the United States court-rooms, 
in the city of Chicago, in the district aforesaid, before the Hon. John 
M. Harlan, one of the justices of the Supreme Court of the United 
States, the Hon. Thomas Drummond, judge of the United States cir- 
cuit court for the seventh circuit, and the Hon. Henry W. Blodgett, 
district judge of the United States for said northern district of Illi- 
nois, on Thursday, the ninth day of July, in the July term of said 
court, in the year of our Lord one thousand eight hundred and 
eighty-five, and of our Independence the one hundred and tenth 


year. 
WM. H. BRADLEY, Clerk. 


NORTHERN District oF ILLINOIs, ss: 


EvuGEeneE B. Myers 
v8. 
BERNARD CALLAGHAN, ANDREW CALLAGHAN, ANn- > In Chancery. 
drew P. Callahan, Sheldon A. Clark, Marshall D. 
Ewell, and V. B. Denslow. 


Be it remembered that on the seventeenth day of December, 1877, 
came the complainant, by his solicitor, and filed in the office of the 
clerk of the circuit court of the United States for the northern dis- 
trict of Illinois, at Chicago, in said district, his bond for costs and 

bill of complaint in said entitled cause, which said bond and 
2 bill are, respectively, in the words and figures following, to 
wit: 


Bond for Costs. 


Unirep STaTes OF AMERICA, bes: 
Northern District of Illinois, 


Circuit Court. December Term, A. D. 1877. In Chancery. 
EuGene Myers vs. BERNARD CALLAGHAN ef al. 


I enter myself security for costs in this cause and promise to pay all 
costs which may accrue to the opposite party in this action or to any 
of the officers of this court, and in default of payment by the plain- 
tiff of any costs ordered or adjudged to be paid by him, hereby agree 
and stipulate that execution may issue against my property for any 
costs taxed against him. 

Dated this 17th day of December, A. D. 1877. 

WILLIAM D. KERFOOT. 


Endorsed: Filed Dec. 17, A. D. 1877. W. H. Bradley, cl’k. 
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BERNARD CALLAGHAN ET AL. VS. EUGENE B. MYERS. 


3 Bill. 


Unitep States oF America, Northern District of Illinois: 
Circuit Court of the United States, Northern District of I)linois. 


To the judges of the circuit court of the United States for the 
northern district of Illinois: 

Eugene Bb. Myers, of the northern district of Lilinois and a citizen 
of said State of Illinois, brings this his bill against Bernard Cal- 
laghan, Andrew Callaghan, Andrew P. Callaghan, and Sheldon A. 
Clark, who are partners doing business under the firm name of Cal- 
laghan and Company, and Marshall D. Ewell and V. B. Denslow. 

And thereupon your orator complains and says— 

That the complainant was from the first day of August, A. D. 
1865, to the first day of January, A. D. 1868, engaged in Chicago in 
the business of publishing law books, in partnership with Horace P. 
Chandler, under the firm name of E. B. Myers and Chandler; 
that during all of that time both the complainant and said Chandler 

were citizens of the United States and residents of said district ; 
4 that in the month of August, A. D. 1865, said firm became 

and were the proprietors of a book or work, which had not 
then been published, entitled “Report of cases at law and in 
chancery argued and determined in the supreme court of Illinois, 
by Norman L. Freeman, counselor-at-law, volume 32, containing 
the remainder of the cases decided at the April term and a part of 
the cases decided at the November term, 1863,” and since generally 
known as the “32nd volume of Illinois Reports,” and as such pro- 
prietors said firm, desiring to secure a copyright upon the same in 
uccordance with the statutes of the United States in such cases 
made and provided, before the publication of said book, deposited 
in the office of the clerk of the district court of the United States 
for the northern district of Illinois a printed copy of the title of said 
work, and afterward, on the 17th day of January, 1866, in accordance 
with the law and within three months of the publication thereof, 
deposited in said office a copy of said work. 

That said firm also, in the month of April, 1866, became and were 

the proprietors of a book or work, which had not then been 
5 published, entitled “ Reports of cases at law and in chancery 

argued and determined in the supreme court of Lllinois, by 
Norman L. Freeman, counselor-at-law, volume 33, containing the 
residue of the cases decided at the November term, 1863, and all of 
the cases decided at the January term, 1864,” and since generally 
known as the 33d volume of the Illinois Reports, and as such pro- 
prietors said firm, desiring to secure a copyright upon the same, in 
accordance with the statutes of the United States in such case made 
and provided, before the publication of said book, deposited in the 
office of the clerk of the district court of the United States for the 
northern district of Illinois a printed copy of the title of said work, 
and afterward, on the 8th day of June, 1866, in accordance with the 
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law and within three months of the publication thereof, deposited in 
said office a copy of said work. 

That said firm also, in the month of October, 1866, became and 
were the proprietors of a book or work, which had not then been 

published, entitled “ Reports of cases at law and in chancery 
6 argued and determined in the supreme court of [llinois, by 
| Norman L. Freeman, counselor-at-law, volume 34, contain- 
ing a part of the cases determined at the April term, 1864,” and since 
generally known as the “34th volume of the Illinois Reports,” and 
as such proprietors said firm, desiring to secure a copyright upon 
the same in accordance with the statutes of the United States in 
such case made and provided, before the publication of said book, 
deposited in the office of the clerk of the district court of the United 
States for the northern district of Illinois a printed copy of the title 
of said work, and afterward, on the 23d day of October, 1866, in ac- 
cordance with the law and within three months of the publication 
thereof, deposited in said office a copy of said work. 

That said firm also, in the month of January, 1867, became and 
were the proprietors of a book or work, which had not then been 
published, entitled “ Reports of cases at law and in chancery argued 
and determined in the supreme court of Illinois, by Norman L. Free- 
man, counselor-at-law, volume 35, containing a part of the cases 

decided at the April term, 1864,” and since generally — 
7 as the “35th volume of the Illinois Reports,” and as-such pro- 

prietors said firm, desiring to secure a copyright upon the 
same in accordance with the statutes of the United States in such 
case made and provided, before the publication of said book, de- 
posited in the office of the clerk of the district court of the United 
States for the northern district of Illinois a printed copy of the title 
of said work, and afterward, on the 5th day of March, 1867, in ac- 
cordance with the law and within three months of the publication 
thereof, deposited in said office a copy of said work. 

That said firm also,in the month of October, 1867, became and 
were the proprietors of a book or work, which had no? then been 
published, entitled “ Reports of cases at law and in chancery argued 
aud determined in the supreme court of Illinois, by Norman L. Free- 
man, counselor-at-law, volume 36, containing most ef the remaining 
cases decided at the April term, 1864, and all of the cases decided at 
the November term, 1864, and the January: term, 1865,” and since 

generally known as the “36th voluine of the Illinois Reports,” 
8 and as such proprietors said firm, desiring to secure a copy- 

right upon the same in accordance with the statutes of the 
United States in such cases made and provided, before the puoli- 
cation of said work, deposited in the office of the clerk of the district 
court of the United States for the northern district of Illinois a printed 
copy of the title of said work, and afterward, on the 13th day of 
November, 1867, in accordance with the law and within three months 
of the publication thereof, deposited in said office a copy of said 
work. 

That said firm also, in the month of December, 1866, became and 
were the proprietors of a book or work, which had not then been 
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published, entitled “ Reports of cases at law and in chancery argued 
and determined in the sapreme court of Illinois, by Norman L. Free- 
man, counselor-at-law, volume 37, containing a part of the cases de- 
cided at the April term, 1865,” and since generally known as the 
“37th volume of Illinois Reports,” and as such proprietors said firm, 

desiring to secure a copyright upon the same, in accordance 
9 with the statutes of the United States in such case made and 

provided, before the publication of said book, deposited in the 
office of the clerk of the district court of the United States for the 
northern district of Illinois a printed copy of the title of said work, 
and afterwards, on the 28th day of January, 1867, in accordance with 
the law and within three months of the publication thereof, de- 
posited in said office a copy of said work. 

That said firm also, in the month of August, 1867, became and 
were the proprietors of a book, which had not then been published, 
entitled “ Reports of cases at law and in chancery argued and de- 
termined in the supreme court of Illinois, by Norman L. Freeman, 
counselor-at-law, volume 38, containing the remaining cases decided 
at the April term, 1865, and a part of the cases decided at the No- 
vember term, 1865,” and since generally known as the “ 38th volume 
of Illinois Reports,” and as such proprietors said firm, desiring to 
secure a copyright upon the same in accordance with the statutes 
of the United States in such case made and provided, before the pub- 

lication of said book, deposited in the office of the clerk of the 
10 district court of the United States for the northern district of 

Illinois a printed copy of the title of the said work, and after- 
ward, on the 10th day of October, 1867, in acordance with the law 
and within three months of the publication thereof, deposited in 
said office a copy of said work. 

That each and all of said works were prepared by Norman L. Free- 
man and each of them contained a large amount of matter original 
with said Freeman; that each of said books contained a great num- 
ber of the decisions and opinions of the supreme court of the State 
of Illinois, and among other original matter for each case said Free- 
man prepared a syllabus or head-notes, and that for many of the cases 
in each of said volumes he prepared a statement of the facts of the case ; 
also in many of them he copied the instructions ruled upon by the 
court below; also he prepared and inserted the stipulations made 
and filed therein, and in many cases he gave the errors assigned ; 
and also prepared, with great labor, for each of said volumes a table 

of the cases cited therein; also a table of the cases decided and 
11 other original matter, and he so arranged said decisions and 

the matter therein contained as to make each of said books 
convenient and of great value to the persons using said decisions. 

That said firm of E. B. Myers and Chandler purchased from said 
Freeman all his proprietary right in all of said books and paid him 
a large, valuable consideration therefor and for his labor and care in 
the preparation thereof, and used the labor and matter of said Free- 
man in publishing said books; and in consideration of the payment 
so mad¢ to said Freeman he agreed that this complainant and his 
partner should have the copyright of all of said books or works, 
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and said firm devided said decisions and matter accompanying them 
into volumes, and devided and arranged each of said volumes into 
pages; that said firm published a large number, to wit, over fifteen 
hundred copies, of each of said volumes. 

That afterward, on the 13th day of June, A. D. 1868, said Horace 

P. Chandler sold and assigned to this complainant all his 
12 right, title, and interest in and to said books and said copy- 

rights by a written assignment, which was duly acknowledged, 
delivered, and filed for record in the office of the clerk of the dis- 
trict court of the United States for the northern district of Illinois 
on the 18th day of June, 1868, and there duly recorded in the copy- 
right records of said court, in volume number 3, pages 407 and 408; 
and this complainant alleges that by virtue of said assignment he 
became the sole proprietor of the copyright of all of said books, and 
he alone was and is authorized to publish the same. 

This complainant further shows that on the 10th day of June, A. 
D. 1868, this complainant, who was then and has ever since been a 
resident of the northern district of Illinois, was the sole proprietor 
of a book or work, which had not then been published, entitled 
“ Reports of cases at law and in chancery argued and determined in 
the supreme court of Illinois, by Norman L. Freeman, counselor-at- 

law, volume 39, containing the remaining cases decided at 
13 the November term, 1865, those decided at the January term, 

1866, and a few omitted cases decided at the April term, 1864,” 
and since generally known as the “39 volume of Illinois Reports,” 
and as such proprietor this complainant, desiring to secure a copy- 
right upon the same in accordance with the statutes of the United 
States in such case made and provided, before the publication of 
said book, deposited in the office of the clerk of the district court 
of the United States for the northern district of [Illinois a printed 
copy of the title of said work, and afterwards, on the 12th day of 
June, 1868,in accordance with the law and within three months 
of the publication thereof, deposited in said office a copyef said 
work. 

That this complainant also, in the month of September, 1868, be- 
came and was the proprietor of a book, which had not then been pub- 
lished, entitled “ Reports of cases at law and in chancery argued and 
determined in the supreme court of Illinois, by Norman L. Free- 

man, counselor-at-law, volume 40, containing the practice 
14 ‘ases decided since the April term, 1863, and a part of the cases 

decided at the April term, 1866,” and since generally known 
as the “40th volume of Illinois Reports,” and as such proprietor 
this complainant, desiring to secure a copyright upon the same in 
accordance with the statutes of the United States in such case made 
and provided, before the publication of said book, deposited in the 
office of the clerk of the district court of the United States for the 
northern district of Illinois a printed copy of the title of said work, 
and afterwards, on the 6th day of November, 1568, in accordance 
with the law and within three months of the publication thereof, 
deposited in said office a copy of said work. 
That this complainant also, in the month of December, 1868, be- 
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came and was the proprietor of a book, which had not then been 
published, entitled “ Reports of cases at law and in chancery argued 
and determined in the supreme court of Illinois, by Norman L. 
Freeman, counselor-at-law, volume 41, containing a part of 
15 the cases decided at the April term, 1866,” and since gener- 
ally known as the “41st volume of Illinois Reports, and 
as such proprietor this complainant, desiring to secure a copy- 
right upon the same in accordance with the statutes of the United 
States in such case made and provided, before the publication of said 
book, deposited in the office of the clerk of the district court of the 
United States for the northern district of Illinois a printed copy of 
the title of said work, and afterward, on the 29th day of January, 
1869, in accordance with the law and within three months of the 
publication thereof, deposited in said office a copy of said work. 

That this complainant also, in the month of May, 1869, became 
and was the proprietor of a book, which had not then been published, 
entitled “ Reports of cases at law and in chancery argued and deter- 
mined in the supreme court of Illinois, by Norman L. Freeman, 
counselor-at-law, volume 42, containing the remaining cases decided 

at the April term, 1866, all of those decided at the Noveinber 
16 term, 1866, and a part of the cases decided at the January 

term, 1867,” and since generally known as the “ 42nd volume 
of Illinois Reports,” and as such proprietor this complainant, desir- 
ing to secure a copyright upon the same in accordance with the 
statutes of the United States in such case made and provided, be- 
fore the publication of said book, deposited in the office of the clerk 
of the district court of the United States for the northern district of 
Illinois a printed copy of the title of said work, and afterward, on 
the 7th day of July, 1869, in accordance with the law and within 
three months of the publication thereof, deposited in said office a 
copy of said work. 

That this complainant also, in the month of June, 1869, became 
and was the proprietor of a book, which had not then been published, 
entitled “ Reports of cases at law and in chancery argued and deter- 
mined in the supreme court of Illinois, by Norman L. Freeman, 
counsellor-at-law, volume 43, containing the remaining cases decided 

at the January term, 1867, a part of those decided at the 
17 April term, 1867, and an omitted case decided at the April 

term, 1866,” and since generally known as the “43d volume 
of Illinois Reports,” and as such proprietor this complainant, de- 
siring to secure a copyright upon the same, in accordance with the 
statutes of the United States in such case made and provided, before 
the publication of said book, deposited in the office of the clerk of 
the district court of the United States for the northern district of 
Illinois a printed copy of the title of said work, and afterward, on 
the 7th day of July, 1869, in accordance with the law and within 
three months of the publication thereof, deposited in said office a 
copy of said work. 

That this complainant also,in the month of September, 1869, be- 
came and was the proprietor of a book, which had not then been 
published, entitled “ Reports of cases at law and in chancery ar- 


—— 


' 
: 


BERNARD CALLAGHAN ET AL. YS. EUGENE B. MYERS. 7 


gued and determined in the supreme court of Illinois, by Norman 
L. Freeman, counselor-at-law, volume 44, containing the remain- 

ing cases decided at the April term, 1867, and a part of those 
18 decided at the June term, 1867,” and since generally known 

as the “44th volume of Illinois Reports,” and as such pro- 
prietor this complainant, desiring to secure a copyright upon the 
same, in accordance with the statutes of the United States in such 
case made and provided, before the publication of said book, depos- 
ited in the office of the clerk of the district court of the United States 
for the northern district of Illinois a printed copy of the title of said 
work, and afterward, on the 2nd day of October, 1869, in accordance 
with the law and within three months of the publication thereof, 
deposited in said office a copy of said work. 

That this complainant also, in the month of October, 1869, became 
and was the proprietor of a book, which had not then been pub- 
lished, entitled “ Reports of cases at law and in chancery argued 
and determined in the supreme court of [ilinois, by Norman L. 
Freeman, counselor-at-law, volume 45, containing the remaining 
‘ases decided at the June term, 1867, and a part of those decided at 

the September term, 1867,” and since generally known as the 
19 “45th volume of Illinois Reports,’ ,and as such proprietor 

this complainant, desiring to secure a copyright upon the 
same, in accordance with the statutes of the United States in such 
case made and provided, before the publication of said book, depos- 
ited in the office of the clerk of the district court of the United States 
for the northern district of Illinois a printed copy of the title of said 
work, and afterward, on the 8th day of December, 1869, in accord- 
ance with the law and within three months of the publication thereof, 
deposited in said office a copy of said work. 

That this complainant also, in the month of October, 1869, became 
and was the proprietor of a book, which had not then been published, 
entitled “ Reports of cases at law and in chancery argued and de- 
termined in the supreme court of Illinois by Norman L. Freeman, 
counselor-at-law, volume 46, containing the remaining @ases de- 
cided at the September term, 1867, and a part of the cases decided at 
the January term, 1868,” and since generally known as the “ 46 vol- 

ume of the Illinois Reports,” and as such proprietor this com- 
20 plainant, desiring to secure a copyright upon the same, in 

accordance with the statutes of the United States in such case 
made and provided, before the publication of said book, deposited in 
the office of the clerk of the district court of the United States for 
the northern district of Illinois a printed copy of the title of said 
work, and afterward, on the 8th day of December, 1869, in accord- 
ance with the law and within three months of the publication thereof, 
deposited in said oftice a copy of said work. 

That each and all of said works were prepared by Norman L. 
Freeman and each of them contained a large amount of matter 
original with said Freeman. 

That each of said books contained a great number of the decisions 
and opinions of the supreme court of the State of Illinois, and among 
other original matter for each case said Freeman prepared a sylla- 
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bus or head-notes, and that for many of the cases in each of said 
volumes he prepared a statement of the facts of the case; also in 
many of them he copied and arranged the instructions ruled upon 

by the court below, and in in many he gave the errors as- 
21 signed and in many cases the stipulations which had been 

made therein, and also prepared with great labor for each of 
said voiumes a table of cases cited therein; also a table of the cases 
decided and other original matter, and all said matter was so arranged 
by said Freeman in connection with said decisions as to make each 
of said books and the matter therein contained convenient and val- 
uable to the persons using said decisions. 

That said complainant purchased from Freeman all his proprie- 
tary rights in all cf said books, volumes numbered 39 to 46, both 
included, and paid him a large valuable consideration for his labor 
and care in the preparation thereof, and used the labor and matter 
of said Freeman in publishing said books, and by the agreement 
made by this complainant with said Freeman this complainant was 
was entitled to the copyright of said books; and this complainant 
divided suid decisions and the matter accompanying them into vol- 
umes, and divided and arranged each of said volumes into pages. 

That this complainant published a large number, to wit, 
22 over fifteen hundred copies, of each of said volumes. 

That this complainant has printed and sold a large number 
of each of said volumes, and has made a considerable profit thereby ; 
that he has never sold any interest or share in the copyright of said 
books or works or either of them or authorized any one to publish 
any of them; but this complainant had and still has the exclusive 
right to publish all of said books, including as well those copyrighted 
by the firm of E. B. Myers and Chandler as those copyrighted by 
this complainant. 

That afterward, about the month of July, A. D. 1877, this com- 
plainant reprinted said volumes numbered 37 and 38, and as he 
made some changes in the arrangement of the paging of said books 
he did, before publishing the same, in accordance with the act of 
Congress, deposit in the office of the Librarian of Congress a copy 
of the printed title of each volume. Said copies were so deposited 
on the 20th day of July, 1877; and afterward, on the 28th day of 
July, A. D. 1877, this complainant, within one month of the publi- 
cation thereof, deposited in said office two copies of each of said 

works as reprinted. 
23 And this complainant charges that for the labor, care, and 
work done by said Norman L. Freeman in the preparation 
of all of said books said firm of E. B. Myers and Chandler and 
this complainant paid a large valuable consideration to said Free- 
man, and that this complainant expended great labor in the prepara- 
tion of said work. 

And this complainant further charges that he sent by mail to the 
Library of Congress, at Washington, D. C., two copies of each of said 
hooks within the time required by law. 

And this complainant charges that he had the exclusive right to 
the arrangement of each of said volumes and the exclusive right 
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to publish the same, and although he may not have had the exclu- 
sive right to the matter contained in the opinions of the court, yet 
he had the exclusive right to publish the head-notes or syllabuses, 
and to the arrangement of the pages uf said books, and to the divis- 
ion of said opinions into separate volumes, and the table of 
cases cited and table of cases decided as published in each of said 

books; to the arrangement of the decisions as accompanied 
24 with the head-notes, stipulations, errors assigned, instructions 

as aforesaid; table of cases cited, table of cases reported, and 
indexes accompanying the same, and the exclusive right to all of 
said works except to the matter contained in the opinions of the 
judges. 

And this complainant charges that said defendants had full knowl- 
edge of said exclusive rights of this complainant, and attempted to 
buy the same from this complainant, but they refused to pay the 
price charged by this complainant, and thereupon they proceeded 
to reprint and publish said volumes numbered 32, 33, 34, 35, 36, 37, 
and 38, and in making such republication said defendants have 
used the said decision of the supreme court of Illinois only as pub- 
lished by this complainant, and have prepared said books from the 
said books of this complainant, and did not procure the matter for 
the same from original sources, and in all of said books have used 
the said works of this complainant, and have copied the title pages 
thereof, and have used the division and arrangement of this com- 

plainants in volumes and the paging thereof. 
25 And that said defendants have copied the table of cases 
cited and tables of cases reported from each of the said books 
of this complainant, and have also copied from the same the stipu- 
lations, errors assigned, and instructions given by the courts. 

And in publishing the statements of the cases and in the prepa- 
ration of the syllabuses they have used the said books of this com- 
plainant, and the changes they have made therein are merely col- 
orable and made only for the purpose of avoiding the claim of this 
complainant; and said books as printed and published sby said 
defendants are all and each merely imitations of the volumes of 
this complainant, corresponding in number, as will more fully ap- 
pear upon an examination and comparison of said books, which 
complainant is ready to produce as this honorable court may direct. 

And this complainant charges that each and all of said republica- 
tions of said defendants are piracies on the copyrights of this com- 

plainant, and that said books have been made by said defend- 
26 ants to take the place of and, as far as they can, to supersede 

the said books of this complainant, and that said defendants 
are selling them to the persons who would otherwise buy said books 
of this complainant, to the great damage and loss of this com- 
plainant. 

And this complainant charges that said defendants threaten to 
also republish the other of said volumes copyrighted by this com- 
plainant, namely, volumes numbered 39, 40, 41, 42, 43, 44, 40, and 
46 of said reports, and that such republication will cause great 
damage to this complainant and be in gross violation of his rights, 
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And this complainant further charges that the aggregate value of 
said copyrights of this complainant is not less than $20,000, and 
that his damage by reason of the violation of his copyright is not 
less than that sum. 

Wherefor this complainant prays that said defendants may make 
answer to this his bill, but not under oath, as an answer under oath 
is hereby waived, all and singular the premises, and that this court 
may perpetually enjoin the said defendants from publishing or sell- 

ing or offering for sale any of said books, and that this 
27 court may decree that all of said books so published by said 

defendants are forfeited to this complainant, and that said 
defendants be required to deliver the same to this complainant, and 
that said defendants may be required to render an account of all of 
said books published and all of the same which they have sold, and 
to pay to this complainant all cost and damages which he has suf- 
fered by reason of such unlawful publication, and that this com- 
plainant may have such other and further relief as the nature of his 
case may require and to this court shall seem meet. 

EUGENE B. MYERS. 
JOHN V. Le MOYNE, 


Solicitor & of Counsel for Complainant. 


28 UNITED STATES OF AMERICA, : 
Northern District of Illinois, } ” 

On this 17th day of December, A. D. 1877, before me personally 
appeared Eugene B. Myers, who, being sworn, says that he is the 
complainant in the foregoing bill of complaint subscribed by him ; 
that he has read said bill and knows the contents thereof, and that 
the same is true of his own knowledge, except as to the matters 
which are therein stated to be on his information or belief, and that 
as to those matters he believes it to be true. 

E. A. DRUMMOND, 
U. S. Com. 

Endorsed: Filed Dec. 17, 1877. W.H. Bradley, clerk. 


On the same day, to wit, on the seventeenth day of December, 1877, 
there issued out of said clerk’s office a writ of subpcena in said enti- 
tled cause, which said writ, together with the return of the marshal 
endorsed thereon, is in the words and figures following, to wit: 


29 Subpeena. 


UNITED STATES OF AMERICA, 
Northern District of Illinois, 


The United States of America to Bernard Callaghan, Andrew Calla- 
ghav, Andrew P. Callaghan, and Sheldon A. Clark, partners doing 
business under the firm name of Callaghan and Company, Mar- 
shall Ewell, and V. B. Denslow, Greeting: 


We command you and every of you that you appear before our 
judges of our circuit court of the United States of America for the 
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northern district of Illinois, at Chicago, in said district, on the first 
“ Monday in the month of January next, to answer the bill of com- 
’ plaint of Eugene B. Myers this day filed in the clerk’s office of said 
court in said city of Chicago, then and. there to receive and abide 
by such judgment and decree as shall then or thereafter be made 
upon pain of judgment being pronounced against you by default. 
| To the marshal of the northern district of Illinois to execute. 
8 30 Witness the Hon. Morrison R. Waite, Chief Justice of the 
en Supreme Court of the United States of America, at Chicago 
aforesaid, this 17th day of December, in the year of our Lord one 
thousand eight hundred and seventy-seven, and of our Independence 
the 102d. 
[SEAL. ] WM. H. BRADLEY, Clerk. 


fa Memorandum. 


ry The above-named defendants are notified that unless they and 
J each of them shall enter their appearance in the clerk’s office of said 
) court, at Chicago aforesaid, on or before the day to which the above 

writ is returnable the complainant’s bill will be taken against them 
as confessed and a decree entered accordingly. 


WM. H. BRADLEY, CTVk. 


: Circuit Court of the United States of America, Northern District of 
Illinois, ss: In Chancery. 


EvGcene B. Myers vs. BERNARD CALLAGHAN. 


To Bernard Callaghan, Andrew Callaghan, Andrew P. Callaghan, 
and Sheldon A. Clark, partners doing business under the 

3 firm name of Callaghan and Company, and Marshall D. 
Ewell and V. B. Denslow: 

Take notice that the complainant will move this honorable court, 
on the 22d day of December, A. D. 1877, or as soon thereafter as 
counsel can be heard, that a writ of injunction issue against the 
within and above named defendants in accordance with the prayer 
of the bill herein. 

Yours, etce., L. V. LE MOYNE, 
Comp’t’s Sol’rs. 


Dated this seventeenth day of December, A. D. 1877. 


I have served the within writ, together with notice of motion for 
injunction endorsed thereon, within my district in the following 
manner, to wit: 

Upon Bernard Callaghan, therein named, on the 17 day of De- 
cember, A. D. 1877; also upon Andrew Callaghan, therein named, 
on the 17 day of December, A. D. 1877; also upon Andrew P. Cal- 
laghan, therein named, on the 17 day of December, A. D. 1877; also 
upon Sheldon A. Clark, therein named, on the 29 day of December, 
A. D. 1877; also upon Marshall D. Ewell, therein named, on the 17 
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day of December, A. D. 1877, by personally delivering to each 
o2 of them a true copy of the same on the aforesaid days. , 
I did not serve V. B. Denslow, the other defendant, having 
been unable to find him or that he had any residence within my 
district. 
J.S. HILDRUP, U. S. Marshal, 


By J. STILLWELL, Deputy. 


Endorsed: Filed Jan’y 10, A. D. 1878. W. H. Bradley, clerk. 


33 Afterwards, to wit, on the twenty-second day of December, 

in the December term of said court, 1877, in the record of the 

roceedings thereof in said entitled cause, before Hon. Henry W. 
lodgett, district judge, is the following entry, to wit: 


Order. 


ee cae 


States 


EvGeneE B. Myers 


| oe In Chancery. 

BERNARD CALLAGHAN et al. | 

Now comes the complainant, by J.V. Le Moyne, Esq., his solicitor, 

and moves the court for an injunction against the defendants herein ; if 
and said defendants appearing by J. L. High and Thomas Moran, 
their solicitors, on their motion, it is ordered by the court that the a 


hearing upon said motion for injunction be postponed until the 

eighth day of January next, the said defendants, by their said solic- ) 
itors, stipulating in open court that they will do nothing in the mean- | 
time to prejudice the rights of the complainant herein. 


| 
: 
' 
; 
: 


34 Afterwards, to wit, on the eighth day of January, 1878, in 

tlie December term of said court, 1877, in the record of the 
proceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Order. 


EvuGenge B. Myers ) 
vs. 


In Chancery. 
BERNARD CALLAGHAN ef at 


Now come the parties, by their solicitors, and thereupon it is or- 
dered by the court that the hearing of the complainant’s motion for 
injunction herein be postponed until Saturday morning next. 


Afterwards, to wit, on the tenth day of January, 1878, came the 
defendants, Bernard Callaghan, Andrew Callaghan, Andrew 

30 P. Callahan, Sheldon A. Clark, and Marshall D. Ewell, by 
their solicitor, and file in said clerk’s office their appearance 

in said entitled cause, which said appearance is in the words and 


figures following, to wit: 
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BERNARD CALLAGHAN ET 


Appearance. 


United States Circuit Court, Northern District of Illinois. In 
Chancery. 


EvGene B. Myers 
v8. 
sERNARD CALLAGHAN, ANDREW CALLAGHAN, ANDREW P. CALma- 
ghan, and Sheldon A. Clark, Marshall D. Ewell, and V. B. Dens- 
low. 


v I hereby enter the appearance of defendants, Bernard Callaghan, 
Andrew Callaghan, Andrew P. Callaghan, Sheldon A. Clark, and 
| Marshall D. Ewell. ae 

4 | J. L. HIGH, Solicitor. 


- 
i Endorsed: Filed Jan’y 10, 1878. W. H. Bradley, cl’k. 
4 36 Afterwards, to wit, on the twelfth day of January, 1878, in 
the December term of said court, 1877, in the record of the 

j proceedings thereof in said entitled cause, before Hon. Henry W. 

Blodgett, district judge, is the following entry, to wit: 
Order. 
j EvGeNne B. Myers 
| vs. In Chancery. 


BERNARD CALLAGHAN ef al. 


Now come the parties, by their solicitors, and the complainant 
having moved fer a preliminary injunction herein upon affidavits 
filed, it is thereupon ordered by the court that it be referred to 
Henry W. Bishop, Esq., the master in chancery of this court, to ex- 
amine the bill and affidavits filed and report to the court whether 
the complainant is entitled to such injunction or not. 

o7 Afterwards, to wit, on the seventh day of February, 1878, 
in the December term of said court, 1877, in the record of 

the proceedings thereof in said entitled cause, before Hon. Thomas 

Drummond, circuit judge, is the following entry, to wit: 


Order. 


EvuGENE B. Myers 
vs. ‘>In Chancery. 
BERNARD CALLAGHAN et al. , 
On motion time is extended one week for the defendants, Bernard 


Callaghan, Andrew Callaghan, Andrew P. Callaghan, and Sheldon 
A. Clark to answer herein. : 
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On the same day, to wit, on the seventh day of February, 1878, 
came Marshall D. Ewell, by his solicitor, and filed in said clerk’s 
office his answer to the bill in said entitled cause, which said answer 
is in the words and figures following, to wit: 


38 Answer. 


United States Circuit Court, Northern District of Illinois, ss: In 
Chancery. 
EuGENE B. Myers 
v8. 


BERNARD CALLAGHAN, ANDREW CALLAGHAN, ANDREW P. CALtLa- 
han, and Sheldon A. Clark, Marshall D. Ewell, and V. B. Dens- 
low. 


The separate answer of Marshall D. Ewell, one of the defendants 
in the above-entitled cause, to the bill of complaint of said com- 
plainant. 


This defendant, saving and reserving all benefit of exception to 
said bill of complaint because of its manifold errors and incon- 
sistencies, for answer thereto or unto so much thereof as he is advised 
it is material for him to answer, answering, says— 

That he disclaimes all manner of right, title, and interest whatso- 
ever in and to the alleged publication by the firm of Callaghan and 
Company of certain volumes of Illinois Reports in said bill named 

and in and to each and all of said volumes and all other the 

ov matters and things in said bill named and every part thereof: 

Without this, that any other other matter or thing in said 

bill contained material or necessary for this defendant to make 

answer unto and not herein well and sufficiently answered unto, 

confessed or avoided, traversed or denied, is true: all which matters 

and things this defendant is ready to aver, maintain, and prove as 

this honorable court shall direct, and humbly prays to be hence 

dismissed with his reasonable costs and charges in this behalf most 
wrongfully sustained. 

MARSHALL D. EWELL, 
By J. L. HIGH, Solicitor. 


Endorsed: Filed the 7th day of Feb’y, A. D. 1878. W.H. Brad- 
ley, clerk. 


On the same day, to wit, on the seventh day of February, 1878, 
came Bernard Callaghan ef al., by their solicitor, and filed in said 
clerk’s office their demurrer to the bill in said entitled cause; which 
said demurrer is in the words and figures following, to wit: 


al pe cieinenanscs SEE Passio Sa 
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40 Demurrer. 


United States Circuit Court, Northern District of Illinois, ss: In 
Chancery. 


EvuGeNnE B. MyYers 
Us. 


BERNARD CALLAGHAN, ANDREW CALLAGHAN, ANDREW P. CALLA- 
han, and Sheldon A. Clark, Marshall D. Ewell, and V. B. Dens- 
low. ) 


The joint and several demurrers of Bernard Callaghan, Andrew 
Callaghan, Andrew P. Callahan, and Sheldon A. Clark, defend- 
ants, who constitute the firm of Callaghan and Company, to the 
bill of complaint of Eugene b. Myers, complainant. 


These defendants, as to so much of complainant’s bill in the last 
paragraph thereof as prays a discovery and an accounting of and 
concerning all the volumes of said books alleged in said bill to have 
been published and sold by these defendants, do demur thereto, and 
for cause of demurrers show to the court that by such discovery and 
accounting complainant seeks to subject these defendants to the pen- 

alties and forfeitures prescribed in the act of Congress con- 
41 cerning copyrights, and these defendants are advised that, 

under the rules and practice governing courts of equity, they 
‘annot be required to make discovery of or concerning any matters 
and things which might subject them to penalties or forfeitures. 

Wherefore and for divers other good causes of demurrer appearing 
in the last paragraph of said bill these defendants do demur thereto 
and pray the judgment of the court whether they shall be compelled 
to make any further or other answer to said paragraph or to make 
the discovery or accounting therein prayed; and pray to be hence 
dismissed with their reasonable costs and charges in this behalf, ete. 

BERNARD CALLAGHAN, 
ANDREW CALLAGHAN, 
ANDREW P. CALLAHAN, 
SHELDON A. CLARK, 

By J. L. HIGH, Solicitor. 


I do hereby certify that, in my opinion, the foregoing demurrer is 
good in point of law. : 
J. L. HIGH, Of Counsel. 


42 STATE OF ILLINOIS, | 
’ y : 88 . 
Cook County, j 


Andrew P. Callahan, being duly sworn, says he is one of the de- 
fendants in the above-entitled cause, and whose name is signed to 
the foregoing demurrer, and that said demurrer is not interposed 
for delay. 


ANDREW P. CALLAHAN, 
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Subscribed and sworn to before me this 4th day of February, 
1878. | 
[NOTARIAL SEAL. ] MARY G. LAMPKINS, 
Notary Public. 


Endorsed: Filed the 7th day of Feb’y, A. D. 1878. W.H. Brad- 
ley, clerk. 


43 Afterwards, to wit, on the thirteenth day of February, 1878, 
caine Bernard Callaghan et al., by their solicitor, and filed in 

said clerk’s office their answer to the bill in said entitled cause, 

which said answer is in the words and figures following, to wit: 


44 Answer. 


United States Circuit Court, Northern District of Illinois. In 
Chancery. 


EvuGENE B. Myers 
vs. 
BERNARD CALLAGHAN, ANDREW CALLAGHAN, ANDREW P. CALLa- 
HAN, SHELDON A. CLARK, MARSHALL D. Ewe tt, and V. B. Dens- 
LOW. 


The joint and several answers of Bernard Callaghan, Andrew Cal- 
laghan, Andrew P. Callahan, and Sheldon A. Clark, defendants, 
who constitute the firm of Callaghan and Company, to the bill of 
complaint of Eugene B. Myers, complainant. 


These defendants, saving and reserving all benefit of exception to 
said bill of complaint because of its manifold errors and incon- 
sistencies, for answer thereto or unto so much as they are advised it 
is material for them to answer, answering, say : 

They admit that said complainant was formerly engaged in pub- 
lishing law books with one Chandler, under the firm name of E. B. 

Myers and Chandler, but have no knowledge as to when 
45 such copartnership was formed, of the length of its duration, 

or the time of its dissolution, and put complainant upon 
proof thereof. 

As to whether the said firm ever became or where the proprietors 
of the books mentioned in said bill and known and described as the 
Illinois Reports, volumes 32 to 38, inclusive, or any or either of them, 
these defendants have neither knowledge or information sufficient 
to form a belief, and neither admit nor deny the same, but insist 
upon strict proof thereof as to each and all of said volumes. 

They admit that said firm filed a printed copy of the title page of 
said volume 32 in the office of the clerk of the district court of the 
United States for the northern district of Illinois before publication 
of said book, and admit that on the 17th day of January, 1866, they 
deposited a printed copy of said work with said clerk, but deny that 
such deposit was made in accordance with the law or within three 
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months after the publication of said work, but, on the contrary, aver 
that such deposit was not made until after a period of more than 
three months had elapsed from the date of publication. 
46 They deny that said firm deposited a printed copy of the 
title of said volume 34 in the office of said clerk of said dis- 
trict court before the publication of said book, in accordance with the 
law, as in said bill alleged, but, on the contrary, aver that said firm 
did not deposit a copy of such title page in advance of the publica- 
tion of said work, as they were by law required to do, as one of the 
conditions of attaining a copyright therefor; wherefore these de- 
fendants do and will insist that said firm never had or obtained any 
valid or legal copyright to said volumes 32 and 34, or to either of 
them. 

As to said volumes 33 and 35 to 38, inclusive, and each of them, 
these defendants have no knowledge or information sufficient to form 
a belief as to whether said firm deposited the title pages thereof with 
said clerk in advance of publication, as in said bill alleged, or as to 
whether said firm deposited printed copies thereof in the office of 
said clerk within three months after publication, as in said bill al- 
leged, and therefore neither admit nor deny any of the allegations 

of said bill pertaining thereto, but put the complainant upon 
47 strict proof of each and every such allegation as to each and 
every of said volumes last named. 

They admit that each of said volumes was prepared by Norman 
L. Freeman, but deny that they or any of them contained a large 
amount or any considerable amount of matter original with said 
Freeman, and deny that he prepared statements of facts for many 
of the cases in said volumes, and on the contrary aver that but a 
small amount of original matter was prepared by said Freeman for 
any of said volumes, and that but few statements of cases were pre- 
pared by him, and those few were drawn by him from the opinions 
of the court in the cases reported, and deny that he prepared any 
tables of cases cited for either or any of said volumes, and deny that 
he so arranged the decisions and matter in said volumes contained 
as to make said volumes convenient or of value to the persons using 
them. , 

They have no knowledge or information as to whether said firm 
ever purchased of said Freeman his right in said volumes or either 
of them, or ever paid him any consideration therefor or for 
48 his labor and care in the preparation thereof, or that said 

firm ever used his labor and matter in publishing said books, 
or as to any agreement made by said firm with said Freeman con- 
cerning the copyright of said books, or as to how or by whom the 
decisions and matter accompanying them were divided into vol- 
umes or the volumes arranged in pages, or as to how many of said 
volumes were published by said firm, or as to whether said Chan- 
dler, on the 13th day of June, 1868, or at any other time, sold or 
assigned to complainant his right, title, and interest in and to said 
books and the copyright thereof, if any, or as to the right of said 
complainant, under such a pretended assignment, if any such was 
ever made; and as to each and all of said matters and things they 
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put complainant upon strict proof thereof as to each and all of said 
volumes. 

As to each and all the remaining volumes of said Illinois Reports 
in said bill described, being volumes 39 to 46, inclusive, and whether 
complainant ever became or was the proprietor of either or any 

thereof, or ever filed any printed copy of the title page of 
49 any or either thereof in said clerk’s office or in the office of 

the Librarian of Congress, or ever deposited printed copies of 
either or any of said volumes with said clerk or sent the same to 
the Librarian of Congress, these defendants have neither knowledge 
or information sufficient to form a belief, and neither admit nor 
deny the allegations of said bill pertaining thereto, but put com- 
plainant upon strict proof of each and all such allegations as to 
each and all of said volumes. 

They admit that each of said volumes was prepared by Norman 
L. Freeman, but deny that they or any of them contained a large 
amount or any considerable amount of matter original with said 
Freeman, and deny that he prepared statements of fact for many of 
the cases in said volumes, and on the contrary aver that but a 
small amount of. origina! matter was prepared by said Freeman for 
any of said volumes, and that but few statements of cases were pre- 
pared by him, and those few were drawn by him from the opinions 
of the court in the cases reported, and deny that he prepared any 
tables of cases cited for either or any of said volumes,and deny that 

he so arranged the decisions and matterin said volumes con- 
50 tained as to make said volumes convenient or of value to 
the persous using them. 

They have no knowledge or information as to whether said 
firm ever purchased of s said Freeman his rights in said volumes or 
either of them, or ever paid him any consideration therefor or for his 
labor and care in the preparation thereof, or that said firm used his 
labor and matter in publishing said books, or as to any agreement 
made by said firm with said Freeman concerning the copyright of 
said books, or as to how or by whom the decisions and matter ac- 
companying them were divided into volumes or the volumes ar- 
ranged in pages, or as to how many of said volumes were published 
by said firm; and as to each and all of said matters and things they 
put complainant upon strict proof thereof as to each and all of said 
volumes. 

They have no knowledge or information as to how many, if any, 
of said volumes complainant ever sold, or as to what profit, if any, 
accrued to him thereby, or whether he ever sold any interest or 
share in his pretended copyright therein or ever authorized any 

person other than these defendants to publish any of them, 
51 and put complainant upon strict proof of each and every alle- 

gation of said bill pertaining thereto as to each and all of 
said volumes. 

They deny that complainant has the exclusive right to publish 
all or any of said books, as in said bill alleged, and aver that the same 
and each of them and all matters and things therein contained are 
public and common property, forming part of the law- of the State 
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of Illinois and, as such, not susceptible of copyright or in any manner 
literary property in which a private citizen can have a monopoly 
under the act of Congress regulating the subject of copyright, and 
that if said volumes and their contents were prepared and arranged 
by said Norman L Freeman, as in said bill alleged, whatever labor, 
literary or otherwise, was done upon said volumes by said Freeman 
was done by him in his official capacity as reporter of the decisions 
of the supreme court of Illinois, a public office then existing under 
and by virtue of the laws of the State of Iliinois, and to which said 
Freeman had been duly appointed in accordance with the laws of 

said State, and that any and all labor, literary or otherwise, 
52 which may have been bestowed upon said volumes or either 

or any of them by said Freeman in such capacity as official 
reporter aforesaid is public and common property, not susceptible of 
copyright or of private literary ownership within the intent and 
meaning of the act of Congress regulating copyrights; of all which 
matters and things in this paragraph contained these defendants 
claim the same benefit and advantage to which they would have 
been entitled if set up by way of plea to said bill. | 

As to whether complainant ever paid any, and, if so, what, con- 
sideration to said Freeman for the labor, care, and work done by 
him in the preparation of said volumes 39 to 46, inclusive, or any or 
either of them, or whether complainant ever expended any, and, if 
so, what, labor in the preparation of said volumes or any or either 
of them, these defendants have no knowledge or information, and 
put complainant upon strict proof thereof as to each of said volumes. 

They deny that complainant had the exclusive right to the ar- 
rangement of said volumes or any of them or the exclusive right to 
publish the same, or the exclusive right to publish the head-notes 

or syllabi, or the exclusive right to the arrangement of 
53 the pages of said volumes or to the divisions of the opinions 

into separate volumes, or to the table of cases decided as pub- 
lished in each of said books, or to the arrangement of the decisions, 
as accompanied with head-notes, stipulations, errors assigned, in- 
structions, tables of cases reported, indexes, or the exclusive right to 
said volumes as an entirety, or toany of said elements in this para- 
graph mentioned, either singly or in combination with either or all 
of such other elements, and deny that they ever had any knowledge 
of any such exclusive rights of said complainant, as in his said bill 
alleged. 

They admit that they had negotiations with complainant con- 
cerning the purchase of his interest in volumes 39 to 46, inclusive, 
consisting of the stereotype plates and printed stock of said volumes 
held by complainant, and that in such negotiations complainant 
proposed to sell his pretended copyright in volumes 32 to 46, in- 
clusive, but that no price or value was ever attached by either party 
to such pretended copyright, which were always treated as a mere 
incident to the proposed sale, and all offers made and received on 

either hand were made with reference to said stereotype plates 
54 and printed stock, and it was understood by all parties that 
if such sale were consummated the pretended copyright of said 
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complainant, if any he had, in said volumes should be “ thrown in ” 
without additional charge. | 

They admit they have republished said volumes 32 to 38, in- 
clusive, and admit that in making such republication they have 
used the opinions of the supreme court of Illinois as published by 
complainant, but aver that they have made corrections therein by 
correcting errors in names, citations, and other matters therein con- 
tained; but they deny that they have prepared said books from 
those of complainant or used the work of complainant, except in so 
far as complainant’s books are free to the use of any and all persons, 
or have copied his title pages, or have used ‘his paging, or have 
copied his tables of cases cited or reported, or the stipulations, errors 
assigned, or instructions given. 

They deny that in publishing the statements of cases and in the 
preparation of the syllabi they have used complainant's books, mak- 
ing only colorable changes therein, as in said bill alleged, but, on 
the contrary, aver that the statements of cases and syllabi in said 

volumes as republished by these defendants are wholly origi- 
50 nal and are in no sense an infringement upon those of com- 

plainant, and are entirely different from and unlike those of 
complainant, except in a few instances where there is an apparent 
resemblance, owing to the fact that those of defendant have been drawn 
from the opinions of the court, and those of complainant in the same 
cases appear to have been drawn from the same source; and they 
deny that the volumes so republished by them are mere imitations 
of those of complainant, as in said bill alleged. 

And they aver that the volumes so republished by them contain 
large amounts of new, original, and valuable matter prepared ex- 
pressly for said volumes and not contained in any of the volumes 
claimed by complainant. 

‘ If complainant has ever had any literary property or copyright 
in any of said volumes, which these defendants expressly deny, then 
they deny that either or any of the volumes republished by them 
are piracies upon complainant’s copyright, or that said volumes have 
been republished to take the place of or supersede those of com- 
plainant, or that defendants are selling them to persons who would 

otherwise buy of complainant, or that complainant suffers 
56 any damage or loss by reason of the premises. 

They admit that they have had under consideration the 
republication of volumes 39 to 46, inclusive, but deny that they 
have published any of them, and deny that such republication, even 
if the same were ever undertaken or carried out by defendants, 
would cause any damage to complainant or be in violation of any 
of his rights. 

If complainant has or ever had any literary property or copy- 
right in any of said volumes, which these defendauts expressly deny, 
and if these defendants have infringed such copyright, which they 
expressly deny, then they deny that the value thereof is twenty 
thousand dollars, or that the damage to complainant thereby is that 
sum, and, on the contrary, aver that such copyrights have no actual, 
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tangible, or appreciable value, and that complainant has sustained 
no loss or damage whatever. 

Further answering, these defendants say that among dealers in 
law books little, if any, value is ever attached to the copyrights of law 
reports, and when such reports are out of print the copyrights therein 

are regarded as worthless; that in transactions concerning 
o7 the sales of proprietary interests in such reports the price is 

always fixed with reference to the value of the stereotype 
plates and printed stock, and the copyrights are treated only as an 
incident to the sale and are thrown in without additional charge ; 
that in their negotiations with complainant the only value attached 
by either party to the rights of complainant in said volumes was the 
value of the stereotype plates and printed stock of volumes 39 to 
46, for all of which he never asked of defendant a greater price than 
$7,000, in which was included his supposed copyright, if any, in 
volumes 32 to 46, inclusive. 

Further answering, these defendants say that for many years prior 
to the filing of his bill of complainant said complainant had abandoned 
all of said volumes 32 to 38, inclusive; that his stereotype plates and 
stock of said volumes were destroyed in October, 1871, and none of 
said volumes were ever reproduced by complainant until about the 
month of July or August, 1877, when he reprinted volumes 37 and 
38, as these defendants are informed ; that prior thereto he had for 
many years repeatedly announced to these defendants and to num- 
bers of the legal profession that he should never reproduce said 

volumes; that more than a year prior to the filing of said 
o8 bill these defendants notified complainant of their intention 

to republish said volumes 32 to 38, inclusive, and frequently 
thereafter notified him of such intention and publicly announced 
the same by advertisement and, from time to time as such republi- 
cation progressed, during the spring and summer of 1877 notified 
complainant of the progress of the work, and as said volumes ap- 
peared from time to time during the spring and summer months of 
1877 complainant was constantly apprised thereof, and at divers 
times during said year and previous thereto these defendants has 
various interviews and negotiations with complainant concerning 
such publications, and received various propositions from him for 
an exchange of such volumes so being republished for volumes 39 
to 46, which complainant had for sale, and during all the period 
aforesaid and down to the filing of his bill of complaint therein com- 
plainant never in any manner objeeted to such republication or 
made any complaint or remonstrance, directly or indirectly, against 
the same, but, on the contrary, always appeared to acquiesce therein 
fully and freely and encouraged defendants to proceed therewith, 

and from his entire conduct during such period these defend- 
59 ants always believed, down to the filing of his said bill of 

complaint, that such republication was being done with his 
full and complete acquiescence and consent. 

Wherefore these defendants do and will insist that complainant, 
by his conduct in that behalf, is forever estopped from having or 
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receiving any relief of or concerning any of the matters and things 
in his bill set forth. 

All such matters and things these defendants are ready to aver, 
maintain, and prove, as this honorable court shall direct, and 
humbly pray to be hence dismissed, with their reasonable costs and 
charges in this behalf most wrongfully sustained. 

BERNARD CALLAGHAN, 
ANDREW CALLAGHAN, 
ANDREW P. CALLAHAN, anp 
SHELDON A. CLARK, 
By J. L. HIGH, Their Solicitor. 
J. L. HIGH, 


THOMAS A. MORAN, 
Of Counsel. 


Endorsed: Filed the 13th day of February, A. D. 1878. W. H. 
Bradley, clerk. 


60 Afterwards, to wit, on the sixteenth day of February, 1878, 

came Henry W. Bishop, master in chancery of said court, 
ard filed in said clerk’s office his report in said entitled cause, which 
said report is in the words and figures following, to wit: 


61 Master’s Report. 


In the Circuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


EuGene B. Myers, Complainant, 
v8. | 
BERNHARD CALAGHAN et al., Defendants. 


To the Hon. Henry W. Blodgett, judge, ec. : 

I, Henry W. Bishop, master in chancery, to whom, by an order 
entered in this case, the application of the complainant for a pre- 
liminary injunction was referred, hereby reports that I have been 
attended by the solicitors for the respective parties and have heard 
their arguments and examined the affidavits and pleadings sub- 
mitted to me, and that, upon a full consideration of the case upon 
the law and the facts, I am satisfied that the application for an in- 
junction should be denied. 

All of which is respectfully submitted. 

Feb. 16, 1878. 

HENRY W. BISHOP, 
Master in Chancery of the Circuit Court of the 
United States for the Northern District of Illinois. 


(Endorsed :) Filed Feb. 16, ’78. W. H. Bradley, cl’k. 
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62 Afterwards, to wit, on the eighteenth day of February, 
1878, there issued out of said clerk’s office a writ of subpena 
63 in said entitled cause, which said writ, together with the re- 


turn of the marshal endorsed thereon, is in the words and 
figures following, to wit: 


Subpoena. 


Unitep STATES OF AMERICA, a 
Northern District of Illinois, {| ~ ° 


The United States of America to VY. B. Denslow, impleaded with 

Bernard Callaghan, et al., Greeting: 

We command you that you appear before our judges of our cir- 
cuit court of the United States of America for the northern district 
of Illinois, at Chicago, in said district, on the first Monday in the 
month of April next, to answer the bill of complaint of Eugene B. 
Myers, heretofore filed in the clerk’s office of said court in said city 
of Chicago, then and there to receive and abide by such judgment 
and decree as shall then or thereafter be made, upon pain of judg- 
ment being pronounced against you by default. 

To the marshal of the northern district of Lllinois to execute. 

Witness the Hon. Morrison R. Waite, Chief Justice of the 

64 Supreme Court of the United States of America, at Chicago 

aforesaid, this 18th day of February, in the year of our Lord 

one thousand eight hundred and seventy-eight, and of our Inde- 
pendence the 102d. 


[SEAL. ] WM. H. BRADLEY, CUE. 


Memorandum. 


The above-named defendant is notified that unless he shall enter 
his appearance in the clerk’s office of said court, at Chicago afore- 
said, on or before the day to which the above writ is returnable the 
complainant’s bill will be taken against them as confessed and a 


decree entered accordingly. 
WM. H. BRADLEY, CVE. 


[ have served the within writ within my district in the following 
manner, to wit: 

Upon V. B. Denslow, therein named, on the 18 day of Feb-uary, 
A. D. 1878, by personally delivering to each of them a true copy of 
the same on the aforesaid day. 

J. S. HILDRUP, 


U. S. Marshal, 
By D. D. SABIN, Deputy. 


Endorsed: Filed Feb. 22, A. D. 1878. W. H. Bradley, e’lk. 
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65 Afterwards, to wit, on the nineteenth day of February, 


1878, in the December term of said court, 1877, in the record 
of the proceedings thereof in said entitled cause, before Hon. Henry 
W. Blodgett, district judge, is the following entry, to wit: 


Order. 
-Euaene B. Myers 
US. In Chancery. 
BERNARD CALLAGHAN ef al. 


Now come the parties, by their solicitors, and the defendants, by 
their solicitor, move the court to set aside the injunctional order en- 
tered herein on the twenty-second day of December last; and the 
court, after hearing arguments of counsel and being fully advised 
in the premises, sustains said motion. It is thereupon ordered that 
said injunctional order be set aside and vacated. | 


Afterwards, to wil, on the second day of March, 1878, came the 
complainant, by his solicitor, and filed in said clerk’s office his ex- 
ceptions to the report of the master in said entitled cause, which 
said exceptions are in the words and figures following, to wit; 


7’ 


66 Exceptions to Report of Master. 


Unirep STaTEs OF AMERICA “a 
Northern District of Illinois, { ~ 


United States Circuit Court, Northern District of Illinois. In 
Chancery. 


EvGcene B. Myers, Complainant, 
v8. 
BERNARD CALLAGHAN é al., Defendants. 


ixceptions taken by Eugene B. Myers, the said complainant, to the 
report of Henry W. Bishop, Esq., master of the court, to whom 
said cause was referred by an order made therein on the twelfth 
day of January, A. D. 1878. : 


Ist exception. For that said master has not certified to the court 
any of the questions, either of law or fact, which he has considered, 
examined, or determined, but, instead of so doing, has only given 
his opinion on the whole case of complainant, whereas the com- 
plainant submits that he should by his said report have certified 
the question of fact which he had examined and considered and his 
findings thereon. 

2nd exception. For that said master has not so certified in his 
said report as to inform or assist the court in examining the matters 
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referred to said master, and has not certified any findings, 
67 either of fact or law, whereas complainant submits that he 

should have by his said report informed the court of his 
firidings upon the questions of fact involved in his consideration of 
the matter. 

3rd exception. For that the opinion of said master as stated in 
said report is erroneous and unsupported either by the facts sub- 
mitted to him or the law of the case. 

Wherefore the said complainant excepts to the said master’s 
report and appeals therefrom to the judgment of this honorable 
court. 

JOHN V. Le MOYNE, 
Solicitor & of Counsel for Complainant. 


(Endorsed :) Filed March 2, 1878. Wm. H. Bradley, cl’k. 


On the same day, to wit, on the second day of March, 1878, came 
the complainant, by his solicitor, and filed in said clerk’s office his 
exception to the answer of Marshall D. Ewell in said entitled cause, 
which said exception is in the words and figures following, to wit : 


68 Exception to Answer of Marshall D. Ewell. 


UNITED STATES OF AMERICA, sens 
Northern District of Illinois, | ~ ° 


United States Cireuit Court, Northern District of [Vinois. In 
Chancery. 


Evarne B. Myers, Complainant, 
vs. 


BERNARD CALLAGHAN et al., Defendants. | 

- 

An exception taken by the said complainant to the insufficient 
answer of the said defendant, Marshall D. Ewell, to the said com- 
plainant’s bill of complaint. 


For that the said defendant Ewell did not in his said answer set 
forth whether he made or assisted in making or publishing any of 
the books complained of by said complainant in his said bill, to wit, 
volumes 32to 38 of the Illinois Reports, and whether said defendant 
used the decisions of the supreme court of the State of Illinois only 
as published by said complainant, and whether he did or did not 
procure the matter for the books published by the defendants from 
any original source, or whether he used the said works of said com- 

plainant, or whether he copied from the books of said com- 
69 plainant the tables of cases reported, and also whether he 
copied from said books of complainant the “stipulations, 
errors assigned, and instructions given by the courts,” in which 
particular the said complainant excepts to the answer of the said 
4—336 
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defendant as evasive, imperfect, insufficient, and humbly prays that 
the said defendant may be compelled to put in a full and sufficient 


answer thereto. 
J. V. Le MOYNE, 
Solicitor & of Counsel for Compl’t. 


(Endorsed :) Filed March 2, 1878. Wm. H. Bradley, el’k. 


Afterwards, to wit, on the second day of April, 1878, came V. B. 
Denslow, by his solicitor, and filed in said clerk’s office his appear- 
ance in said entitled cause, which said appearance is in the words 
and figures following, to wit: 


70 Appearance of V. B. Denslow. 


STATE OF ILLINOIS, Ses 
Cook County, j 


United States Circuit Court, Northern District of Illinois. In Chan- 
cery. 


EvGEeneE D. Myers 
vs. 
BERNARD CALLAGHAN, ANDREW CALLAGHAN, ANDREW P. CALLa- 
ghan, Sheldon A. Clark, and Marshall D. Ewell and V. B. Dens- 
low. 


I hereby enter the appearance of V. B. Denslow, one of the de- 
fendants in the above-entitled cause. 
| J. L. HIGH, Solicitor. 


(Endorsed :) Filed Apr. 2, 1878. W. H. Bradley, cl’k. 


Afterwards, to wit, on the twenty-third day of April, 1878, came 
V. B. Denslow, by his solicitor, and filed in said clerk’s office his 
answer to the bill in said entitled cause, which said answer is in the 
words and figures following, to wit : 


71 Answer. 


United States Circuit Court, Northern District of Illinois. In Chan- 
cery. 


EvuGENE B. Myers 
vs. 
BERNARD CALLAGHAN, ANDREW CALLAGHAN, ANDREW P. CALLaA- 
ghan, and Sheldon A. Clark, Marshall D. Ewell and Van Buren 
Denslow. 


The separate answer of Van Buren Denslow, one of the defendants 
in the above-entitled cause, to the bill of complaint of said com-. 
plainant. 


This defendant, saving and reserving all benefit of exception to 
said bill of complaint because of its manifold errors and inconsist- 
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encies, for answer thereto, or unto so much thereof as he is advised 
it is material for him to answer, answering, says— 
That he disclaims a’! manner of right, title, and interest what- 
soever in and to the alleged publication by the firm of Callaghan 
and Company of certain volumes of Illinois Reports in said 
72 bill named, and in and to each and all of said volumes and 
all other the matters and things in said bill named and every 
part thereof, without this, that any other matter or thing in said bill 
contained material or necessary for this defendant to make answer 
unto, and not herein well and sufficiently answered unto, confessed 
or avoided, traversed or denied, is true; all which matters and things 
this defendant is ready to aver, maintain, and prove as this honor- 
able court shall direct, and humbly prays to be hence dismissed 
with his reasonable costs and charges in this behalf most wrongfully 


sustained. 
VAN BUREN DENSLOW, 
By J. L. HIGH, Solicitor. 
J. L. HIGH, 
T. A. MORAN, 
Of Counsel. 


Endorsed: Filed the 23d day of April, A. D. 1878. Wm. H. 
Bradley, clerk. 


73 Afterwards, to wit, on the twenty-fifth day of June, in the 

adjourned May term of said court, 1878, in the record of the 
proceedings thereof in said entitled cause, before Hon. Jobn M. Harlan, 
one of the justices of the Supreme Court of the United States, is the 
following entry, to wit: 


Order. 


EvuGeEnNE B. Myers 
vs. In Chancery. - 
BERNARD CALLAGHAN et al. 


Now come the parties, by their solicitors, and now come on to be 
heard the demurrer of the defendants to the bill of complaint, and 
also the exceptions uf complainant to the answer of the defendant, 
M. D. Ewell, herein, and after hearing the same the court, not being 
now sufficiently advised in the premises, takes the same under advise- 
ment. 

And it is ordered by the court that the hearing of complainant’s 
motion for injunction herein be postponed to October fourth next. 
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74 Afterwards, to wit, on the first day of July, in the July 

term of said court, 1878, in the record of the proceedings 
thereof in said entitled cause, before Hon. John M. Harlan, one of 
the justices of the Supreme Court of the United States, is the follow- 
ing entry, to wit: 


Order. 


EvuGEeneE B. Myers ) 
vs. In Chancery. 
BERNARD CALLAGHAN et al. ( 


Now come again the parties, by their solicitors, and the court, hav- 
ing considered and being now fully advised in the premises, sustains 
the demurrer of the defendants to the complainant’s bill herein, and 
overrules the exceptions of the complainant to the answer of the 
defendant, Marshall D. Ewell, herein; and thereupon it is ordered 
by the court that proofs herein be closed within sixty days. 


Afterwards, to wit, on the second day of September, 1878, there 
was filed in said clerk’s office a stipulation in said entitled cause, 
which said stipulation is in the words and figures following, to wit: 


75 Stipulation. 
U.S. Circuit Court, Northern Dist. of Illinois. In Chancery. 
EvuGENE b. Myers vs. BERNARD CALLAGHAN. 


It is hereby stipulated that time for taking testimony in the above- 
entitled cause may be extended to November Ist, 1878. 
Chicago, Aug. 30th, 1878. | 
| JAMES L. HIGH, 


Sol’c’t. for Def’t-, 

Per T. A. MORAN, Of Counsel. 
JOHN V. Le MOYNE, 

Sol. for Compl't. 


(Endorsed :) Filed Sept. 2, 1878. Wm. H. Bradley, cl’k. 


Afterwards, to wit, on the seventh day of October, 1878, came the 
complainant, by his solicitor, and filed in said clerk’s office his repli- 
cation to the answer of Marshall D. Ewell in said entitled cause, 
which said replication is in the words and figures following, to wit: 


Hie 
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76 Replication to Answer of Marshall D. Ewell. 


Unirep States or America, Northern District of Illinois: 


United States Circuit Court, Northern District of Illinois. October 
Term, A. D. 1878. In Chancery. 


EvGeneE B. Myers 
vs. 

BERNARD CALLAGHAN, ANDREW CALLAGHAN, ANDREW P. CAr- 
laghan, and Sheldon A. Clark, who are Partners Doing Business 
under the Firm Name of Callaghan and Company, and Marshall 
D. Ewell and V. B. Denslow. 


The replication of Eugene B. Myers, complainant, to the answer of 
Marshall D. Ewell, one of the defendants. 


This repliant, saving and reserving unto himself all and all man- 
ver of exceptions to the manifold insufficiencies of the said answer, 
for replication thereunto, saith that he will aver and prove his said 
bill to be true, certain, and sufficient in the law to be answered unto, 
and that the said answer of tlie said defendant is uncertain, untrue, 

and insufficient to be replied unto by this repliant, without 
77 this, that any other matter or thing whatsoever in the said 

answer contained material or effectual in the law to be re- 
plied unto, confessed and avoided, traversed or denied, is true; all 
which matters and things this repliant is and will be ready to aver 
and prove as — honorable court shall direct, and humbly prays as 
in and by his said bill he hath already prayed. 

J. V. Le MOYNE, 
Complainant's Solicitor. 


(Endorsed :) Filed Oct. 7, 1878. Wm. H. Bradley, clerk. 
Afterwards, to wit, on the eighth day of October, 1878, there was 


filed in said clerk’s office a stipulation in said entitled cause, whych 
said stipulation is in the words and figures following, to wit: 


78 Stipulation. 
UNITED STATES OF AMERICA, 
Northern District of Illinois, 


United States Circuit Court, Northern District of Illinois. October 
Term, A. D. 1878. In Chancery. 


E. B. Myers vs. B. CALLAGHAN et al. 


It is hereby stipulated that the above-entitled cause be referred to 
Henry W. Bishop, master in chancery, to take testimony in the 
same and report. 

JOHN V. Le MOYNE, 
Sol’r for Compl’t. 
J. L. HIGH, 
Sol’r for Defendants. 


Endorsed: Filed Oct. 8, 1878. W. H. Bradley, cl’k. 
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79 Afterwards, to wit, on the thirteenth day of November, in 

the adjourned October term of said court, 1878, in the record 
of the proceedings thereof in said entitled cause, before Hon. Henry 
W. Blodgett, district judge, is the following entry, to wit: 


Order. 
EvuGEenE B. MYeERs 
v8. In Chancery. 
BERNARD CALLAGHAN ef al. ( 


On motion of complainant’s solicitor, time to take proofs herein is 
extended sixty days. 


Afterwards, to wit, on the fifteenth day of January, 1879, in the 
December term of said court, 1878, in the record of the proceedings 
thereof in said entitled cause, before Hon. Henry W. Blodgett, dis- 
trict judge, is the following entry, to wit: 


Order. 


EvuGENE B. Myers 
Us. In Chancery. 
BERNARD CALLAGHAN ef al. { 
On motion, time for defendants to take proofs herein is extended 
twenty days. 


80 Afterwards, to wit, on the twenty-fourth day of January, 
1879, in the December term of said court, 1878, in the record 

of the proceedings thereof in said entitled cause, before Hon. Thomas 

Drummond, circuit judge, is the following entry, to wit: 


Order. 


EvGcene B. Myers 
vs. In Chancery. 
BERNARD CALLAGHAN et al. 


It is ordered that the defendants close their proofs by the tenth of 
February next, including that day, and that the complainant then 
have until the fifteenth of February next, including that day, for his 
testimony in rebuttal, when the case shall stand for final hearing. 
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Afterwards, to wit, on the tenth day of February, 1881, Judge 
Drummond delivered the following opinion in said entitled cause: 


81 Opinion of the Court. 


In the Cireuit Court of the United States for the Northern District 
of Illinois. 


EuGcene B. Myers v. BERNARD CALLAGHAN et al. 


Fepruary, 1881. 
DrummMonp, J.: 

This is a bill filed by the plaintiff against the defendants for an 
infringement of the rights of the plaintiff under the copyright laws 
of the United States. The bill alleges substantially the following 
facts: 

From 1865 to 1868 the plaintiff & Horace B. Chandler constituted 
a business firm for publishing law books, and as such firm they be- 
came the proprietors of volumes 32, 33, 34, 35, 36, 37, and 38 of the 
Illinois Reports. Norman L. Freeman was the reporter, under the 
law and by the appointment of the court, of the volumes of the re- 
ports, and the firm purchased all the proprietary rights of Freeman 
and paid him a valuable consideration therefor, he agreeing that the 
firm should have the copyright of all of said books. The firm pub- 

lished a considerable number of copies of each of said volumes. 
82 In 1868 Chandler sold out all his interest to the plaintiff. 

The plaintiff was also the proprietor of and entitled to the 
copyright in volumes 39, 40, 41, 42, 43, 44,45, and 46 of the Illinois 
Reports, of which Freeman was also the reporter, and from him the 
plaintiff purchased all his interest in those volumes. The plaintiff 
has published a large number of copies of each of these last-named 
volumes and still has the copyright to all his volumes of reports 
from 32 to 46, inclusive. In 1877 the plaintiff reprinted volumes 
37 and 38, and, as some changes were made in the arrangement of 
paging the books, a copy of the printed title of each volume and 
afterwards copies of the books themselves were deposited in the 
office of the Librarian of Congress. The defendants had full knowl- 
edge of the exclusive rights of the plaintiff and attempted to buy the 
same from him, but refused to pay the price demanded, and there- 
upon reprinted and published the volumes 32 to 38, inclusive, using 
the materiai contained in the volumes of the plaintiff, thereby vio- 
lating the law of Congress upon the subject of copyright, not con- 
fining themselves to the use of the opinions of the court, but using 
the head-notes and statements of cases prepared by Mr. Freeman, 
and making colorable changes only, thus trying to avoid the plain- 
tiff’s rights under the law. The defendants also threaten to repub- 

lish other volumes copyrighted by the plaintiff, viz., vol- 
83 umes 39 to 46, inclusive, of said reports. These acts done and 

threatened by the defendants have caused and will cause 
damage to the plaintiff, and therefore he asks that the defendants 
may be enjoined from publishing or selling any of the said books, 
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and that the same so published may be forfeited to him, and that 
the defendants be required to deliver them up, and that an account 
may be rendered by the defendants of all the books published or 
sold, and that the defendants inay pay the damages and costs which 
the plaintiff has sustained by their wrongful acts. 

To this bill various defenses have been set up. 

It is claimed that these, being volumes of reports by a reporter 
acting under the authority of law as a public officer, are not the sub- 
ject of a copyright under the act of Congress. 

It is also claimed that, even if they are the subject of copyright, the 
plaintiff has not complied with the act of Congress in the procure- 
ment of the copyright, and therefore none exists. 

It is insisted, too, by the defendants that the volumes which are 
charged to be an infringement of the plaintiff’s -opyright are them- 
selves independent productions of different editors and annotators— 

Messrs. Ewell and Denslow—who were employed by the prin- 
84 cipal defendants, Messrs. Callaghan & Co., to edit those vol- 
umes. 

It is also said that the plaintiff has acquiesced in the publication 
of the volumes of the defendants, and that he has lost the right to 
maintain a suit by his own laches, and, lastly, that the plaintiff has 
been adjudicated a bankrupt and therefore cannot maintain this 
action. 

It will be observed, that the plaintiff claims under a purchase 
from the reporter. He was an officer of the State and prepared the 
volumes under the authority of law, and it is insisted that because he 
was a public officer and acted in an official ec: ipacity he had no copy- 
right in these volumes. In one aspect of the case there would seem 
to be great force in this objection. For example, if an adequate 
compensation was paid by the State to the reporter for the work done 
by him in preparing volumes of reports, then whatever property there 
was in the volumes arising from the labors of the reporter ought to 
belong to the State and not to him; but I cannot find that view 
was taken of the case by the State and the court in the appointment 
of the reporter at the time. On the contrary, it seems to have been 
considered that the reporter was entitled to any profits which might 

arise from the sale of these volumes, and that they constituted 
85 a part of the perquisitesof hisoffice. He was appointed under 

the authority conferred by section 20 of chapter 29 of the 
Revised Statutes of 1845, which required the court to appoint a re- 
porter. Mr. Freeman was appointed under the act of 1865 and re- 
appointed in 1869, and there appears to have been no regular salary. 
The office seems to have been different then from what it is now, 
when, it is said, adequate compensation is given by the State to the 
reporter for the services performed by him. 

The case of Wheaton vs. Peters, 8 Peters, 591, as construed by the 
courts and the profession, has always been supposed to decide that 
Mr. Wheaton had a copyright in his reports, provided he had com- 
plied with the law then in force upon the subject. It is true that 
the majority of the court does not distinctly assert that he had that 
right, but it appears to be necessarily implied from the whole 
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reasoning in the opinion of the majority, because the court re- 
manded the case for the purpose of ascertaining whether the re- 
porter had complied with the acts of Congress—something which 
clearly ought not to have been done if the court was of the opinion 
that in no event was the reporter entitled to a copyright in his re- 
ports. Every reporter of the supreme court since has claimed a 
copyright—Peters, Howard, Black, Wallace, and Otto—and so, it is 

believed, hasevery reporter in thiscountry—State and F ederal. 
86 It seems to me, therefore, that we must assume, in the ab- 

sence of any express legislation by the State indicating a con- 
trary principle, that the reporter is at least entitled to a copyright 
in his volumes of reports for what is the work of his own mind and 
hand—the head-notes, the statements which he has made in each 
case of the facts and of the arguments of counsel, notwithstanding it 
may be true that he can have no copyright in the opinions of the 
court. 

The copyright of these volumes of reports existed, if at all, under 
the act of Congress of 1831, which provided that any one, in order 
to be entitled to the benefit of the act, must deposit before publica- 
tion a printed copy of the title of the book in the clerk’s office of the 
district court of the district where the author or proprietor should 
reside, and within three months from the publication of the book « 
copy of the same must be delivered to the clerk of the said district. 
Sec. 4. He must cause to be inserted in each copy of the book, on 
the title page or the page immediately following, these words: 
“ Entered according to act of Congress in the year ——, by A B, 
in the clerk’s office of the district court of Sec. 5. 

Various objections are made by the defendants to the copyright 
because of non-compliance by the plaintiff with the pfovisions of 

the act of Congress. It appears that 553 copies of volume 32 
87 were delivered to the State by Mr. Freeman, the reporter, on 

October 2, 1865, while the proper certificate of that volume 
was not delivered to the clerk of the district court until January 
17, 1866, and it is insisted that the delivery of these volumes con- 
stituted a publication. There seems to be no further evidence on 
the subject than what arises from the fact of their delivery to the 
State. Whether they were distributed by the State or retained 
until after the proper certificate was entered in the clerk’s office of 
the district court does not appear. It is argued that the delivery to 
the State constitutes per se a cabiienthin within the meaning of ‘the 
statute, and as the certificate was filed after the delivery there was 
no copyright to the volume for that reason. ‘These were copies for 
the use of the State and subject to distribution under the provisions 
of law. Secs. 23 and 24, chap. 29, Illinois Revised Statutes, 1845. 
Can we assume, in the absence of any evidence upon the subject, 
that a distribution was made? Mere printing of a book is not 
necessarily publication, and 1 am inclined to think it was incum- 
bent upon the defendants to show something more than a mere de- 
livery of the copies to the State. 

The title page of volume 34, together with the printed volume 
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itself, seems to have been filed in the clerk’s office of the dis- 
8S trict court on the 23rd of October, 1866, and it is claimed 

that this does not show that a proper certificate was filed in 
the clerk’s office, as required by the statute, before publication. It 
will be observed that the statute does not specify how long before 
publication the certificate should be filed. Here both acts seem to 
have occurred on the same day, and the presumption, I think, is, in 
the absence of any evidence to the contrary, that the filing of the 
certificate of title preceded the deposit of the volume in the clerk’s 
office. 

The title page'of volume 35 was deposited with the clerk of the 
district court in January, 1867, and the note printed in the volume 
states that it was “entered according to act of Congress in the year 
1866.” There is no doubt this is a mistake in the imprint of the 
entry, as it should have been 1867 instead of 1866. The statute 
does not require that the note of entry should indicate the day or 
the month, but only the year, and if it be true that this mistake is 
fatal, then of course, as to that volume, the copyright is lost. 

But I do not feel inclined to give so rigid a construction to the 
statute. The case of Baker vs. Taylor, 2 Blatelford, 82, is cited as 
being conclusive against the validity of the copyright in this vol- 

ume. ‘That was a case which arose, like this, under the act 
8Y of 1831. The title of the book was deposited with the clerk 

in 1846, and the notice of the entry, as printed in the book, 
stated that it had been made in 1847, and there was evidence tend- 
ing to show the plaintiffs knew of the error before publication. 
That was an application for an injunction, which the court refused, 
holding that these facts deprived the plaintiff- of their copyright in 
the book under the act of Congress, notwithstanding the date may 
have been a mistake. The main difference between that case and 
this is that here the entry states that the title was deposited in 1866 
when, in fact, it was not deposited until 1867. The mistake arose 
probably from the volume having been printed in another State in 
1866, and it was assumed that the certificate of the title page was 
filed in the proper office that year. It may be admitted that there 
is no distinction in principle between that case and this; but it 
seems to be rather a hard rule to deprive a party of the product of 
his labor simply because a mistake of this kind has been made. 
The author or publisher: has endeavored to comply in good faith 
with the provisions of the statute, but has committed an error, un- 
intentionaily, it is presumed, in stating the year. According to the 
imprint contained in the book in this case the right would expire 
before it would according to tlie filing of the certificate of title with 

the proper officers, and therefore it would seem no one could be 
90 damnified by the error which was committed. In Baker vs. 

Taylor, supra, the court held there should be an exact compli- 
unce in every particular with the provisions of the statute, and the 
court remarks that in Wheaton vs. Peters, supra, the Supreme Court 
decided there must be a strict compliance with the provisions of law. 
I do not understand that the Court has laid down the rule with such 
unbending rigor as seems to be implied in the case cited. Undoubt- 
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edly a majority of the Court in the case of Wheaton vs. Peters held 
that the law must be complied with, but they do not say that if 
there shall be a slip in any trifling particular, therefore the author 
is deprived of all right to the product of his brain and of his hand. 
Conceding that it isa right which must exist under the law, the 
question is whether, if that is substantially and in good faith com- 
plied with, it is not sufficient. It seems to me that it is. 

It may be admitted, therefore, that every person who claims a 
copyright to a book conferred by act of Congress myst show that 
the provisions of the act have been complied with. But there is 
what may be called the original right of theauthor. It is the object 
of the acts of Congress to “secure” the right which thus primarily 

exists. Indeed, statutes of copyright seem to imply the exist- 
91 ence of a natural right of the author to the product of his 

brain. They are passed in order to make that right after 
publication, in the language of the Constitution, “exclusive.” So 
that I am not inclined to agree with the strict construction which 
has been placed on the acts of Congress by some of the courts. It 
seems to me, on the contrary, that these various provisions of law in 
relation to copyright should have a liberal construction in order to 
give effect to what may be considered the inherent right of the 
author to his own work. 

It will be recollected that a majority of the judges, when the ques- 
tion first came before the Court of King’s Bench in England as 
to the right to literary property, held it existed at common law, in- 
dependent of the statute of Anne, and that this ruling was reversed 
by the House of Lords, that court holding the right existed only by 
virtue of the statute, and that this opinion of the highest appellate 
court of England was followed by the Supreme Court of the United 
States in the case of Wheaton vs. Peters, supra. But it may be 
affirmed with some confidence that the decisions of both courts were 
considered by text writers and the profession as rather trenching 
upon the inherent rights of authors. mt 

There are other objections to the copyright, as that the name of 

Myers is alone used in the entry and the title filed with the 
92 clerk does not show the name of the publisher; but these do 
not appear to be sustained by law or fact. 

In considering the question of infringement of the copyright by 
the defendants it must be borne in mind what is the character of 
the work. They are reports of the decisions of the supreme court 
of this State, to which no one can have a copyright, but he may 
have to the head-notes and statements in each case and of the argu- 
ments of counsel. These head-notes and statements which have 
been made are in themselves an abridgement, the one of the opinions 
of the court, consisting of the ‘principles of law decided, and the 
other an abstract of the facts and of the arguments. 

It should also be stated that the volumes of the defendants as 
edited by those employed by them are very much condensed as com- 
pared with Mr. Freeman’s reports, and yet the paging of the vol- 
umes is substantially the same throughout, so that the cases in the 
corresponding volumes appear on the same page. ‘The list of case- 
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which precedes each report is the same. The defendants Ewell and 
Denslow, who were employed by the defendants to’ annotate these 
decisions or reports, both state upon examination that their work 
was independent of that of Mr. Freeman, but it appears from the 
evidence that all the volumes of Mr. Freeman were used in 
5 thus editing or annotating; and, although it may have been 
their intention to make an independent work, it is apparent, 
from a comparison of the Freeman volumes & those of the defend- 
ants, that the former were used throughout by the editors employed 
by the defendants. It is true that in each volume—perhaps in the 
majority of cases—there is the appearance of independent labor per- 
formed by them without regard to the volumes of Mr. Freeman, 
but yet, in every volume, it is also apparent that Mr. Freeman’s 
volumes were used ; in some instances words and sentences copied 
without change; in others changed only in form; and the conclu- 
sion is irresistible that for a large portion of the work performed in 
behalf of the defendants the editors did not resort to original sources 
of information, but obtained that information from the volumes of 
Mr. Freeman. Undoubtedly it was competent for an editor to take 
the opinions of the supreme court, and possibly from the volumes 
of Mr. Freeman, and make an independent work, but it is always 
attended with great risk for a person to sit down and, with the copy- 
righted volume of law reports before him, undertake to make an in- 
dependent report of a case. It is not difficult to do this, going to 
the original sources of information, to the decisions of the court, 
the briefs of counsel, the records on file in the clerk’s office, without 
regard to the regular volume of reports. Any one who has 
94 tried it can easily understand the difference between the head- 
notes of two persons, equally good lawyers and equally crit- 
ical in the examination of an opinion, where they are made up inde- 
pendent of each other; and, bearing in mind this fact, it seems to 
be beyond controversy that although in many, and perhaps most, 
instances there is a very considerable difference between the head- 
notes of the defendants’ volumes and those of the plaintiff, the latter 
have been freely used.in the preparation of the former. I conclude, 
therefore, that the defendants have, in the preparation of those vol- 
umes, from 32 to 38, inclusive, of the Illinois Reports, used the vol- 
umes of the plaintiff so as to interfere with his copyright. 

When this bill was filed an application was made to the district 
judge for an injunction against the defendants. That was refused, 
and I am inclined to think properly refused. There is, no doubt, con- 
siderable testimony in this case to show that the plaintiff did not 
insist so sharply upon his rights under the law as he should have 
done during the various interviews which took place when negotia- 
tions were pending between the parties for the sale of the plaintiff’s 
right to these volumes to the defendants. There is some conflict in 
the evidence ; but, taking it altogether, there cannot be said to have 

been any consent on the part of the plaintiff to the publica- 
95 tion made by the defendants. On the contrary, it would seem 
as though his conduct showed that he never intended abso- 
lutely to abandon what he considered his legal rights, under the law, 
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to the publication of these volumes of reports. He, in fact, repub- 
lished some of them and gave notice of the publication of others. 
This shows that he had no intention to abandon his rights. Per- 
haps an explanation of some expressions used by the plaintiff and 
of his conduct may be found in the supposition that they would come 
to terms, and that he would sell and they would buy whatever rights 
he had; but, admitting that the plaintiff was not so decided as he 
ought to have been, it must be also said that there was a good deal 
in the talk and in the declarations of the defendants which seemed 
to concede the rights claimed by the plaintiff—those of copyright, 
among others; and in such a case as this, where there is a question 
of abandonment of a clear legal right once existing by acquiescence 
or laches, the testimony ought to be reasonably conclusive of the 
fact before a court of equity would deprive a party of his rights under 
the law. Ido not think that that testimony exists in this case, and, 
therefore, I hold that there was not that consent given by the plain- 
tiff or that abandonment of his rights or acquiescence or laches 
which are claimed by the defendants. 
The only other defense is that of the bankruptcy of the plaintiff. 
The answer made to that, and which seems to be satisfactory, 
96 is that until there is an assignee appointed of the bankrupt’s 
estate he has the right to pursue all proper legal measures for 
the protection of his interests; so that, on the whole, I think that 
the plaintiff is entitled to a decree in this case. 


97 On the same day, to wit, on the tenth day of February, 
1881, in the December term of said court, 1880, in the record 

of the proceedings thereof in said entitled cause, before Hon. ‘Thomas 

Drummond, circuit judge, is the following entry, to wit: 


Order. 


EvGcene B. MyYers 
vs. In Chancery. 
BERNARD CALLAGHAN et al. 


This cause coming on for final hearing on the bill, answers, and 
testimony, and the court, being fully advised, finds that the com- 
plainant is the owner of the copyright or exclusive right of publi- 
cation of the volumes described in’ said bill of complaint and known 
as volumes thirty-two (32), thirty-three (33), thirty-four (34), thirty- 
five (35), thirty-six (36), thirty-seven (37), and thirty-eight (38), of 
the Illinois Reports— 

That said defendants, Bernard Callaghan, Andrew Callaghan, 
Andrew P. Callahan, and Sheldon A. Clark, have violated said 
copyright of said complainant in and to said volumes thirty-two 
(32), thirty-three (33), thirty-four (34), thirty-five (35), thirty-six (36), 
thirty-seven (37), and thirty-eight (38), by publishing, offering for 

sale, and selling copies thereof, and the said Marshall D. 
98 Ewing and VY. B. Denslow in editing the same: Therefore it 
7 is ordered and decreed that all said defendants be perpetu- 
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ally enjoined from further publishing or selling or transferring or 
removing any of said books. 

And as it does not appear what number of said volumes have 
been published by said defendants, Bernard Callaghan, Andrew 
Callaghan, Andrew P. Callahan, and Sheldon A. Clark, or the value 
of said complainants’ volumes before the illegal publication and 
sale by the said defendants of the copies thereof, it is ordered that 
this matter be referred to Henry W. Bishop, Esq., one of the masters 
of this court, to ascertain and report what number of each of said 
volumes have been printed and what number have been sold and 
at what prices by said defendants last named; and that the defend- 
ants last named may be examined in regard thereto and they may 
be required to produce their account books and papers ; and that 
said master also ascertain and report what was the market value of 
each of said books of complainant, prior to the said illegal publica- 
tion of said books by the defendants last named, and also what was 
the actual cost or value of reprinting and binding each of said vol- 
umes; and that upon the making of sucli report said complainant 

have leave to apply for a further order in regard to the 
99 damages to be allowed to him for the said illegal publication 

and sale of said volumes; and the solicitor for complainant 
having made application herein upon the suggestion that since the 
filing of the bill in this cause said defendants last named have pro- 
ceeded to publish and sell copies of the books described in said bill 
as volumes number thirty-nine (39), forty-one (41), forty-two (42), 
forty-three (45), forty-four (44), forty-five (45), and forty-six (46), of 
said [Illinois Reports, and upon the further suggestion that such 
publication is in violation of the rights of said complainant, it is 
ordered that he have leave to file a supplemental bill herein in re- 
gard thereto. 


Afterwards, to wit, on the fourteenth day of February, 1881, came 
the complainant, by his solicitor, and filed iv said clerk’s office his 
supplemental bill in said entitled cause, which said supplemental 
bill is in the words and figures following, to wit: 


100 Supplemental Bill. 
UnirTep STATES OF AMERICA, aad 
Northern District of Illinois, { ° 


Circuit Court of the United States, Northern District of Illinois. In 
Chancery. 


EvuGeNeE B. Myers vs. BERNARD CALLAGHAN ef al. 


Eugene b. Myers, complainant, by leave of court, brings this his 
supplemental bill of complaint against Bernard Callaghan, Andrew 
Callaghan, Andrew P. Callahan, Sheldon A. Clark, Marshall D. 
Ewell, and Van Buren Denslow, defendants, and shows— 

That in and by his original bill filed herein this complainant 
+ charged that at the time of filing said original bill he was the owner 


T 
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of the copyright and of theexclusive right to publish the books known 
as volumes numbered 39, 40, 41, 42, 43, 44, 45, & 46 of the Illinois Re- 
ports; that each of said books contained a great number of the decis- 
ions and opinions of the supreme courtof theState of Illinois, prepared 

by Norman L. Freeman, the reporter of said court, from whom 
101 ~~‘ thiscomplainant purchased all his proprietary rights in all of 

suid books and paid him a large and valuable consideration 
therefor ; and that this complainant divided and arranged said decis- 
ions and matter accompanying them into volumes, and divided and 
arranged each of said volumes into pages, and published a large num- 
ber of each of said volumes; and that said defendants threatened to 
also publish the said volumes, numbered 39, 40, 41, 42, 43, 44, 45, & 
46, and that such republication would be in gross violation of his 
rights. 

Now, this complainant further charges that since the filing of said 
original bill herein said defendants have, in violation of the said 
right of this complainant, published and sold large numbers of each 
of said volumes, except volume number forty (40), which they 
threaten to publish, and in publishing each of said volumes they 
have used the said volumes of this complainant, and have copied 
the arrangement or division of this complainant of the matter con- 
tained in suid volumes into volumes, and have copied his whole ar- 

rangement of each of said volumes, and have used each and 
102 = all of his suid books by which to make their said books an 

imitation and copies of the said books of this complainant, 
and said books have been made in imitation of said books of this com- 
plainant. 

And said defendants have advertised and sold their said books as 
the same books as those of this complainant, as shown by their ad- 
vertisements filed herewith as Exhibits Nos. —. , 

And this complainant charges that in making their said imita- 
tions they have copied the substance and form from the said books 
of this complainant, and that each of said books, as published-by 
said defendants, are mere imitations of and piracies upon the volume 
of this complainant of corresponding number. 

And this complainant charges that in making said books said de- 
fendants have used the said books of complainant, and have not re- 
sorted to the records for the opinions of the supreme court and other 
matter therein contained, but have copied the same from his said 
books; and that in each of said books said defendants have used 

and copied from his said books considerable portions of the 
103 original matter furnished by said Freeman, in some instances 

copying exactly, and in others making changes therein which 
were merely colorable and made only for the purpose of avoiding 
the copyright of this complainant. 

And this complainant further charges that before any of the said 
publications of said defendant were made this complainant had ad- 
vertised said books extensively, and that the decisions of the supreme 
court of Illinois as divided by this complainant into said volumes 
had by reason of what was done by this complainant become 
known by the name which had been applied to the classification so 
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made by this complainant, and that such division was the property 
of this complainant and was and is valuable and was covered and 
protected by his said copyright, and said defendants have copied 
the said arrangement and the title or name of each of said books, 
and have thereby caused great damage to this complainant. 
| And this complainant further charges that each of said books of 
| said defendants was made to supercede and take the place of the one 
of the said books of this complainant of corresponding num- 
104 ber, and that they are all being so sold in gross violation of 
his rights and greatly to his damage. 

Wherefore this complainant prays that said defendants may an- 
swer this supplemental bill, but not under oath, as an answer under 
oath is hereby waived, and that this court may perpetually enjoin 
the said defendants from publishing, selling, offering for sale, or re- 
moving beyond the jurisdiction of this court any of said books, and 
that said defendants be required by a decree of this court to pay to 
said complainant all the damages which he has suffered by reason 
of the publication and sale of said books, and that said complainant 

| have such other and further relief as the nature of his case may re- : 
| quire and to this court shall seem meet. 


een Ni Oats ila 


EUGENE B. MYERS. 


eer 


| Unirep States oF AMERICA, oo 
| Northern District of Illinois, | 
, 
Eugene B. Myers on oath says that he has read the fore- 
on “ . 
105 ~—s going bill signed by him, and that the allegations therein 
contained are true. 
Subscribed and sworn to before me this fourteenth day of Feb- 
ruary, A. D. 1881. ? 


H. 8. STODDARD, [sEAt.] 
U. S. Com. 


Endorsed: Filed Feb. 14,1881. W. H. Bradley, clerk. 


Afterwards, to wit, on the eighteenth day of February, 1881,came 
Bernard Callaghan, Andrew Callaghan, Andrew P. Callaghan, and 
Sheldon A. Clark, by their solicitor, and filed in said clerk’s office 
their cross-bill in said entitled cause, which said cross-bill is in the 
words and figures following, to wit: 
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106 Oross- Bull. 
UnitTepD STATES OF AMERICA, \ 
Northern District of Illinois, 


Circuit Court. In Chancery. 


EvGene B. Myers 
vs. 
BERNARD’ CALLAGHAN, ANDREW CALLAGHAN, ANDREW P. CAaL- 
laghan, Sheldon A. Clark, Marshall D. Ewell, and V. B. Dens- 
low. 


Original bill. 


Cross-bill of complaint of Bernard Callaghan, Andrew Callaghan, 
Andrew P. Callaghan, and Sheldon A. Clark. 


To the honorable the judges of the circuit court of the United States 
for the northern district of Illinois: 


Your orators, Bernard Callaghan, Andrew Callaghan, Andrew P. 
Callaghan, and Sheldon A. Clark, heretofore copartners under the 
name and style of Callaghan and Company, respectfully show unto 
your honor that heretofore and on, to wit, the 17th day of Decem- 
ber, A. D. 1877, Eugene B. Myers filed his certain bill of complaint 

in the above-entitled cause against your orators, together with 
107 Marshall D. Ewell and V. B. Denslow, concerning an alleged 

infringement of the copyright claimed by said Myers in 
certain books known as volumes 32 to 38, inclusive, of Illinois Re- 
ports, and praying, among other things, a discovery, accounting, 
and forfeiture of said volumes; that your orators duly appeared in 
said cause and filed their demurrers and answers therein, and sueh 
proceedings were had therein that afterwards and on, to wit, the 
10th day of February instant, an order was entered in said cause in 
behalf of complainant among other things providing fora discovery 
and an accounting from your orators as to said volumes 32 to 38, in- 
clusive, and for the production of all books and papers of your ora- 
tors relating thereto, all which matters and things will more fully 
appear by the record in said cause now remaining, said cause being 
still pending in this court. 

Your orators further show that said discovery and accounting are 
now in progress before Henry W. Bishop, Esq., one of the masters 
of this court, and your orator, Bernard Callaghan, has been partially 
examined therein and under said order concerning the number of 
said — printed by your orators and now on hand, and has already 
been required to produce before said master, for the examination of 

suid Myers and his counsel, books and papers of your orators 
108 _ relating to said volumes and the number printed thereof, and 
that such examination is still progressing. 

Your orators further aver that they now own and have in their 
possession certain copies of said reports from volumes 32 to 38, in- 
6—336 
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clusive, but that said Myers claims and asserts that he is the owner 
| thereof and entitled to a forfeiture of the same and a delivery thereof 
to him, which your orators deny; and that said Myers, on the 11th 


day of February instant, brought a certain action of replevin 
against your orators upon the law side of this court for the recovery 

of said copies, in which he procured a writ of replevin to be issued 

out of this court, and placed the same in the hands of the marshal 

of this court, directing him to seize said copies; that such writ is 

now in the hands of said marshal, and your orators believe and 

charge the trath to be that said Myers is ignorant of the precise 
number and whereabouts of said copies, but that as soon as such ex- 
amination and discovery now progressing before said master shall 

have disclosed the number and location of such copies said Mvers 

will instruct said marshal to seize the same under said writ, and that 

| said Myers is pushing such discovery from your orators for the pur- 
rs pose, among other things, of aiding him in procuring the pos- 
a 109 session and forfeiture of such copies; and your orators here- 
with refer to the record and proceedings in such action of 
replevin, and pray that they may be taken as a part hereof; and 


' ° . 

tf your orators believe and charge the truth to be that unless restrained 
rot by the orderof this court the said Myers will continue such proceed- 
a ings for the forfeiture and recovery of said copies, to the great 


damage, inconvenience, and oppression of your orators in the owner- 
ship of said copies. 

Your orators further aver that, as they are advised by counsel and 
believe, the said Myers is not entitled under the rules and practice 
of equity to any discovery of and from your orators in aid of his 
said proceedings for the forfeiture of said copies, and that said 
Myers, having taken a decree for a discovery from your orators as 
| to said copies, and having obtained such a discovery thereunder, as 
well as by reason of his acquiescence in such publication as afore- 
said, is estopped in equity from any forfeiture or recovery of either 
or any of said copies, even if otherwise entitled thereto, which your 
orators deny, and that such decree and such examinations and dis- 
covery before said master as aforesaid amount to a waiver upon the 

part of said Myers of such forfeiture or recovery. 
110 Wherefore your orators make the said Eugene B. Myers 

defendant hereto, and pray that he may full, true, and perfect 
answer make to this vour orators’ bill of complaint, but without 
oath, his answer under oath being hereby expressly waived ; that 
upon the final hearing hereof the “said Myers may be perpetually 
enjoined from further proceeding with said action of replevin and 
from instituting or carrying on any other action, suit, or pro- 
— in any court for the forfeiture or recovery from your 

‘ators of any copies of said volumes of Illinois Reports from 32 to 
38, inclusive; that in the meantime, until the further order of this 
court, the said Myers may be temporarily enjoined and restrained as 
above prayed, and that your orators may have such other and fur- 
ther relief in the premises as the nature of the case may require and 
to equity may seem meet. 
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And your orators will ever pray, etc. 
BERNARD CALLAGHAN, 
ANDREW CALLAGHAN, 
ANDREW P. CALLAGHAN, anp 
SHELDON A. CLARK, 
Complainants, 


By J. L. HIGH, Solicitor. 
J. L. HIGH, Of Counsel. 


111 Unrrep States or AMERICA, 
Northern District of Illinois, { ~ ° 


Bernard Callaghan, being duly sworn, says he is one of the com- 
plainants named in the foregoing bill of complaint; that he has 
heard the same read and knows the contents thereof; that the state- 
ments therein contained are true of hisown knowledge, except such 
as are stated upon information and belief, and as to those matters he 
believes the same to be true. 


BERNARD CALLAGHAN. 


Subscribed and sworn to before me this 14 day of February, A. D. 
1881. 
H. W. BISHOP, 
Master in Ch’y. 


Endorsed: Filed the 18th day of February, A. D. 1881. Wm. H. 
Bradley, clerk. 


112 Afterwards, to wit, on the ninth dav of March, in the ad- 
journed March term of said court, 1881, in the record of the 

proceedings thereof in said entitled cause, before Hon. Thomas 

Drummond, circuit judge, is the following entry, to wit: 


Order. 


EvuGENE B. MYeErs 
v8. In Chancery. 
B "ry &T o ~~ ‘4 ] 
9ERNARD CALLAGHAN et al. 


And now, at this day, come the parties, by their respective at- 
torneys, and the motion for a temporary injunction on the supple- 
mental bill having been argued by the counsel of the plaintiff, on 
the suggestion of the court the defendants voluntarily stipulate that 
until the hearing of the case in this court they will not sell, deliver, 
or remove, except from the binding to their store, volumes 39, 41, 
42, 43, 44, 45, and 46 Illinois Reports, published by them, with 
leave, however, to either party to apply hereafter to the court if they 
shall be so advised for a modification of this order. 
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Afterwards, to wit, on the fourteenth day of March, 1881, came 

Eugene B. Myers, by his solicitor, and filed in said clerk’s office his 

demurrer to the cross-bill of Bernard Callaghan ef al. in said 

113 entitled cause, which said demurrer is in the words and fig - 
ures following, to wit: 


Demurer. 


UnitTep STATES OF AMERICA, 
Northern District of Illinois, 


Circuit Court. In Chancery. 
BERNARD CALLAGHAN et al. vs. EuGene B. Myers. 
Cross-bill. 


The demurrer of Eugene B. Myers, defendant, to the cross-bill of 
complaint of Bernard Callaghan et al., complainants. 


This defendant, not acknowledging any of the matters in the said 
bill of complaint contained to be true, demurs to said bill, and for 
cause of demur, shows that the complainants have not in and by 
their said cross-bill stated such a case as entitles them in a court of 
equity to any discovery or relief from or against this defendant 
touching the matters contained in the said bill. 

J. V. Le MOYNE, 
Solicitor for Def't. 


114 I hereby certify that, in my opinion, the foregoing demurrer 

of Eugene B. Myers, defendant, to the cross-bill of complaint 
Bernard of Callaghan et al., complainants, is well founded in law 
and proper to be filed in the above court. 

JOHN V. Le MOYNE, 
Sol. for Def’t. 

Unitep STaTes OF AMERICA, |... 

Northern District of Illinois, f °°’ 

Eugene B. Myers, the defendant, on oath says that he has read 
the foregoing demurrer to the bill of complaint of Bernard Callaghan 
et al. in this suit,and that the same is not interposed for the purpose 
of delaying the said suit or any proceedings therein. 


Subscribed and sworn to before me this 14th day of March, A. D.- 
1881. 
[SEAL. | H. S. STODDARD, 
U. 8. Com. 


(Endorsed :) Filed M’ch 14, 1881. W. H. Bradley, el’k. 
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115 Afterwards, to wit, on the twentieth day of May, in the ad- 

journed May term of said court, 188], in the record of the pro- 
ceedings thereof in said entitled cause, before Hon. Thomas Drum- 
mond, circuit judge, is the following entry, to wit: 


Order. 


{UGENE B. Myers . 
HUGE In Chancery. 


v8 — ; 
Original Bill. 
BERNARD CALLAGHAN et al. & 


and 


BERNARD CALLAGHAN et al. 
v8. 
Evcene B. Myers. 


) In Chancery. 
j Cross-Bill. 


The demurrer of the defendant to the cross-bill herein having 
been heretofore argued by the counsel of the respective parties and 


‘ considered by the court, and the court having now intimated an 


opinion against said demurrer, the defendant, with permission of the 
court, withdraws the same and now files the answer to said cross-bill, 
and the plaintiffs in the cross-bill now file their replication thereto, 
and the plaintiff in the original bill having, by leave of court, filed 
his supplemental bill and the defendants therein having filed their 
answer thereto, it is ordered that said supplemental bill and answer 
be referred to Henry W. Bishop, one of the masters of this court, to 
take proof in regard to the issue made by said bill and answer and 


to report the same to the court. 


116 On the same day, to wit, on the twentieth day of May, 

1881, came Eugene B. Myers, by his solicitor, and filed in said 
clerk’s oftice his answer to the cross-bill in said entitled cause, which 
said answer is in the words and figures following, to wit: 


117 Answer. 
UnitTeD STATES OF AMERICA, } 
Northern District of Illinois, § © 
United States Circuit Court. In Chancery. 
BERNARD CALLAGHAN ef al. vs. Evucene B. Myers. 
Cross-bill. 


Answer of Eugene B. Myers to the cross-bill of Bernard Callaghan, 
Andrew Callaghan, Andrew P. Callahan, and Sheldon A. Clark. 


This defendant, s*ving all objection and right of exception to 
said cross-bill, for answer thereto, says— 

That he did file his bill of complaint in this court at the time 
named in said cross-bili, against the parties therein named, to pre- 
vent the infringement of his copyright in volumes of the Illinois 


tage en csn ntti 
A ALGAE TE OE 


OLE LA LALA DAS onan 


eget: hr 


et ALLOA OLA, - 


—— ind 


Learns 


46 BERNARD CALLAGHAN ET AL. VS. EUGENE B. MYERS. 


Reports numbered from volume 32 to 46, inclusive, and that after- 
wards, upon final hearing, an order was entered in said cause as 
follows: 

“This cause coming on for final hearing on the bill, answers, and 

testimony, and the court, being fully advised, finds that the 

118 complainant is the owner of the copyright or exclusive right 

of publication of the volumes described in said bill of com- 

plaint and known as volumes thirty-two (32), thirty-three (33), 

thirty-four (34), thirty-five (35), thirty-six (36), thirty-seven (37), and 

thirty-eight (38) of the Illinois Reports. 

“That said defendants, Bernard Callaghan, Andrew Callaghan, 
Andrew P. Callahan, Sheldon A. Clark, violated said copyright of 
said defendant — and to said volumes 32, 33, 34, 35, 36, 37, and 38, 
by publishing, offering for sale, and selling copies thereof, and the 
said Marshall D. Ewell and V. B. Denslow in editing the same. 

‘“ Wherefore it is ordered and decreed that all said defendants be 
perpetually enjoined from further publishing or selling, transferring 
or removing, any of said books. 

“And as it does not appear wliat number of said volumes have 
been published by said defendants, Bernard Callaghan, Andrew 
Callaghan, Andrew P. Callahan, and Sheldon A. Clark, or the value 
of said complainant’s volumes before the illegal publication and 

sale by the said defendants of the copies thereof, it is ordered 
119 that this matter be referred to Henry W. Bishop, Esq., one of 

the masters of this court, to ascertain and report what num- 
ber of each of said volumes have been printed and what number 
have been sold and at what price by said last-named defendants, 
and that the defendants last named may be examined in regard 
thereto, and they may be required to produce their account books 
and papers, and that said master also ascertain and report what was 
the market value of each of said books of complainant prior to the 
said illegal publication of said books by the defendant last named ; 
and also what was the actual cost or value of reprinting and 
binding each of said volumes, and that upon the making of such 
report said complainant has leave to apply for a further order in 
regard to the damages to be allowed for the said illegal publication 
and sale of said volumes. 

“And the solicitor for complainant having made application 
herein upon the suggestion that since the filing of the bill in this 

cause said defendants last named have proceeded to publish 
120 and sell copies of the books described in said bill as volumes 

Nos. 39, 41, 42, 43, 44, 45, and 46 of said Illinois Reports, and 
upon the further suggestion that such publication is in violation of 
the rights of said complainant, it is ordered that he have leave to 
file a supplemental bill herein in regard thereto.” 

And this defendant insists that after the making of said order on 
final hearing said complainants herein had no right or authority, 
under the rules of this court, to file their said cross-bill herein, and 
that the same should be dismissed, and he claims the same advan- 
tage as if this objection were made by plea. 

And this defendant further insists that the said order does not 
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provide for a discovery or an accounting, as alleged in said cross- 
bill, and he denies that said discovery arid accounting are now in 
progress before Henry W. Bishop, one of the masters of this court. 

And this defendant admits it to be true that said complainants 
had in their possession at the time of filing said cross-bill a number 
of the volumes in said bill named, and that this defendant claimed, 

and still claims, that the same belong to him. 
121 That said volumes were illegally published by said com- 
plainants in violation of this defendant’s copyright, and by 
reason thereof and of the acts of Congress in such case made and 
provided said copies became forfeited to this defendant. 

And this defendant admits that at the time, and as alleged, he 
brought an action of replevin against said complainant- for the re- 
covery of said books and procured a writ to be issued and on the 
same day placed it in the hands of the marshal with directions to 
execute the same. 

And this defendant denies that he is seeking or attempting to 
secure any discovery from said complainant- for the purpose of aid- 
ing him in procuring the possession of said books, as alleged in said 
cross-bill. 

And this defendant insists that he has the right to prosecute said 
suit of replevin, and that if he is not entitled to the possession of 
said books said complainants have a complete remedy at law, and 
this defendant claims the same benefit of this defence hereto as if 
the same was claimed by demurrer. 

And this defendant denies that said volumes were pub- 

122 ~—slished by said complainants with his knowledge or. acqai- 

escence, or that he ever consented thereto; and this defend- 

ant shows that by the act of Congress of July 8, 1870, it is 
provided— 

“That every person who, after the recording of the title of any 
book as provided by this chapter, shall, within the time limifed and 
without the consent of the proprietor of the copyright first obtained 
in writing, signed in presence of two or more witnesses, print, pub- 
lish, or import, or, knowing the same to be printed, published, or 
iinported, shall sell or expose to sale any copy of such book, shall 
forfeit every copy thereof to such proprietor, and shall also forfeit 
and pay such damages as may be recovered in a civil action by such 
proprietor in any court of competent jurisdiction.” 

And this defendant claims the benefit of the provisions of said 
act. 

And this defendant denies that he seeks any discovery from said 
complainants or that he has done anything to waive or abandon 

the right given to him by said statute. 
123 Wherefore he prays to be hence dismissed with his costs. 
EUGENE B. MYERS, 
By JOHN V. Le MOYNE, 
His Solicitor. 
J. V. Le MOYNE, Of Counsel. 


Endorsed: Filed May 20,1881. Wm. H. Bradley, clerk. 
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124 On the same day, to wit, on the 20th day of May, 1881, 

came Bernard Callaghan et al., by their solicitor, and filed in 
said clerk’s office their replication to the answer of E. B. Myers in 
said entitled cause, which said replication is in the words and fig- 
ures following, to wit: 


Replication. 


United States Circuit Court, Northern District of Illinois, ss: In 
Chancery. 


EvuGENE B. Myers | 
vs. Original Bill. 
BERNARD CALLAGHAN et al. 


BERNARD CALLAGHAN et al. 
vs. Cross-Bill. 
EvuGene B. MYERs. 


The replication of Bernard Callaghan e¢ al., complainants in the 
above cross-bill, to the answer of Eugene Bb. Myers, defendant, to 
said cross-bill. 


These repliants, saving and reserving to themselves, now and at 
all times hereafter, all and all manner of benefit and advantage of 
exception which may be had or taken to the manifold insufficiencies 
of the said answer of the said defendant, for replication thereunto 

say that they will aver, maintain, and prove their bill of com- 
125 _—pilaint to be true, certain, and sufficient in law to be answered 

unto, and that the said answer of the said defendant is uncer- 
tain, untrue, and insufficient to be replied unto by these repliants, 
without this, that any other matter or thing whatsoever in the said 
answer contained material or effectual in the law to be replied unto 
and not herein and hereby well and sufficiently replied unto, con- 
fessed and avoided, traversed or denied, is true; all which matters 
and things these repliants are ready to aver, maintain, and prove as 
this honorable court shall direct, and humbly pray as in and by 
their said bill they have already prayed. 

J. L. HIGH, 


Solicitor for Compl’ts in Cross-Bill. 
J. L. HIGH, Of Counsel. 
(Endorsed :) Filed May 20, 1881. Wm. H. Bradley, cl’k. 
126 Afterwards, to wit, on the fifteenth day of June, in the ad- 
journed May term of said court, 1881, in the record of the 


proceedings thereof in said entitled cause, before Hon. Thomas Drum- 
mond, circuit judge, is the following order, to wit: 


ed a are _ 
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Order. 
IGENE B. MYER : 

EUGENE ho MYERS In Chancery. 
| a Original Bill. 
BERNARD CALLAGHAN etal. a 

and 
BERNARD CALLAGHAN ef al. 
vs. Cross-Bill. 
EvuGeneE B. MYERs. 


Upon motion of counsel for complainants in the above-entitled 
cross-bili, it is ordered that the same be referred to Henry W. Bishop, 
Esquire, one of the masters of this court, to take proof thereon and 
to report the same to the court. 

Afterwards, to wit, on the twenty-second day of June, in the ad- 
journed Mav term of said court, 1881, in the record of the proceed- 


ings thereof in said entitled cause, before Hon. Henry W. Blodgett, 
district judge, is the following entry, to wit: 


Order. 


EvGene B. Myers ) 
= | In Chancery. 


BERNARD peal a et al, { OMiginal Bill. 
127 and 
BERNARD CALLAGHAN et al. 
v8. Cross-Bill. 


EvGene B. MYERs. 


By stipulation of the parties, by their solicitors, this day filed, it is 
ordered that the answer of defendants to supplemental bill, repliea- 
tion thereto, and the disclaimer ot M. D. Ewell and V. B. Denslow 
be filed, nune pro tune, as of fifth day of April, A. D. 1881. - 


128 On the same day, to wit, on the 22nd day of June, 1881; 

there was filed in said clerk’s office a stipulation in said en- 
titled cause, which said stipulation is in the words and figures follow- 
ing, to wit: 


Stipulation. 
U.S. Cir. C’t. 
EvGcene B. Myers 
vs. In Chancery. 


BERNARD CALLAGHAN et al. 


It is stipulated that the answer of def’ts to supplemental bill & 
replication thereto and disclaimers of Denslow and Ewell may now 
be filed as of April 5th, 1881, & so endorsed by the clerk. 

J. V. Le MOYNE, 
For Compl't. 
J. L. HIGH, 
For Defendants. 


Endorsed: Filed June 22,1881. W. H. Bradley, cl’k. 
7—336 
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On the same day, to wit, on the 22nd day of June, 1881, came 
Bernard Callaghan et al., by their solicitor, and filed in said clerk’s 
office their answer to the supplemental bill in said entitled cause, 
which said answer is in the words and figures following, to wit: 


129 Answer. 


United States Circuit Court, Northern District of Illinois, ss: In 
Chancery. 


EvuGengeE B. Myers vs. BERNARD CALLAGHAN et al. 


The joint and several answers of Bernard Callaghan, Andrew Cal- 
laghan, Andrew P. Callahan, and Sheldon A. Clark, defendants, 
to the supplemental bill of complaint of Eugene B. Myers, com- 
plainant. 

These defendants, saving all benefit of exception to said supple- 
mental bill because of its insufficiencies, for answer thereto or unto 
so much thereof as they are advised it is material for them to an- 
swer, answering, say— 

They admit that complainant in and by his original bill charged 
as in said supplemental bill alleged, and aver that they made full 
answer thereto, as by their answer remaining on file will more fully 
appear. ; 

They admit that since the filing of said original bill they have pub- 

lished and sold volumes of Illinois Reports from 39 to 46, in- 

130 ~—_—clusive, except volume 40, but deny that said publication and 
| sale were in violation of complainant’s rights, and deny that 
they threaten to publish said volume 40, and deny that in publish- 
ing said volumes they have made any other use of the volumes 
claimed by complainant than such fair and legitimate use by way of 
‘inference, consultation, and otherwise as may be made of any pre- 
vious publication by a succeeding author or compiler treating of the 
same subject, and deny that they have copied complainant’s ar- 
rangement or division of matter other than that the cases reported 
in defendants’ said volumes follow each other in the same order as 
those in the volumes claimed by complainant, and deny that they 
have used said volumes claimed by complainant by which to make 
their books an imitation of or as copies of those claimed by com- 
plainant, and deny that their books have been made in imitation of 
those claimed by complainant. 

They deny that they have advertised or sold their said books as 

the same books as those of complainant, but admit that they 

131 have used the name “ Freeman’s Reports” in their catalogues 

and circulars, and aver that such use was in accordance with 
the uniform usage of law publishers in indicating volumes of law 
reports by the name of the original reporter, and with no intention 
of announcing defendants’ volumes as those of complainant, and 
aver that, as appears by their catalogues and circulars referred to 
in said supplemental bill, these defendants, by a full and extensive 
note immediately following the words “ Freeman’s Reports,” directed 
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attention to the fact that defendants’ volumes were a different re- 
vised and re-edited edition, and that they were all re-reported and 
edited by persons other than the said Freeman, whose names were 
stated in such note; and these defendants are advised by counsel 
and believe and so state the fact to be that complainant has no 
property or right in the name “ Freeman’s Reports” as so used by 
them, yet for the purpose of avoiding any apparent conflict with the 
right claimed by complainant in that regard, as soon as their atten- 
tion was called thereto by the filing of said supplemental bill, they 
immediately desisted from such use of the words “ Freeman's 
132 Reports,” and have since sent out no catalogues or circulars 
using such words, and have corrected their catalogues and 
circulars by changing the words “ Freeman’s Reports” to “ Illinois 
Reports; ” and they further state that although they had used such 
words, “ Freeman’s Reports,” in manner above described for several 
years prior to the filing of said supplemental bill, yet said com- 
plainant had never in any way objected thereto prior to the filing 
such supplemental bill. ) 

They deny that in making their said volumes they have copied 
either the substance or form from said books claimed by complain- 
ant, or that each or any or either of their said books are imitations 
of or piracies upon the volumes of corresponding number claimed 
by complainant. 

They admit that in making their said books they have taken the 
opinions of the court from the volumes as reported by Mr. Freeman, 
but state that in all cases they have carefully compared each of 
said opinions with the original opinions of the supreme court of 
Illinois on file or recorded in the respective cases, and have made 

frequent and constant corrections therein to correspond with 
133 such originals,such opinions as so reported by said Freeman 
abounding in mistakes, errors, and variations from the prigi- 
nals, and, except as aforesaid, they deny that they have used said 
books claimed by complainant or that they have not resorted to the 
records of the supreme court, as averred in said supplemental bill, 
and, except as to such opinions, deny that they have taken any 
matter from the books claimed by complainant, and deny that they 
have used or copied from his said books considerable or any portion 
of the original matter furnished by said Freeman, either by copying 
exactly or by making colorable changes or in any other manner 
whatever, and, on the contrary, they aver that, except as to the use 
of the opinions as aforesaid, the remaining matter in defendants’ 
volumes was obtained from the original records of the supreme 
court of [Jlinois, at Springfield, Mt. Vernon, and Ottawa, and was 
arranged, reported, compiled, and edited wholly by the original 
labor of the editors employed by defendants for that purpose, and 
whose names appear as such editors and reporters upon the title 
page and cover of each of defendants’ said volumes. 
134 They have no knowledge as to whether complainant ad- 
vertised said books, as averred by him, and therefore neither 
admit nor deny the same, but leave him to his proof thereof, 
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They deny that the decisions of the supreme court were ever di- 
vided by complainant into volumes, as by him alleged, or that any 
classification thereof was ever made by complainant, as alleged, or 
that such decisions had become known by reason of anything done 
by said complainant, or that complainant has any property in any 
such division, as alleged, or that any such alleged division was or is 
covered or protected by the alleged copyright of said complainant, 
or that defendants have used any such arrangement except as here- 
inbefore stated, or that they have used the title or name of said 
books claimed by complainant, but, on the contrary, they aver that 
the titles of their volumes are so different from those claimed by 
complainant that thev cannot be mistaken therefor even by a casual 
purchaser or observer, and they deny that they have caused any 

damage to complainant, as by him averred. 
They deny that their said books were made to supersede or 
135 take the place of the books claimed bv complainant or that 
they are being sold in violation of complainant’s rights, as 

by him averred. ) 

And these defendants aver that their volumes are new and origi- 
nal productions, with new and original tables of cases, head-notes, 
statements of facts, abstracts of briefs of counsel, corrected opinions, 
foot-notes, and indexes, and in no manner copies of or infringements 
upon the volumes claimed by complainant. 

And these defendants aver and insist that complainant has not 
and cannot have under the act of Congress concerning copyrights 
or otherwise any copyright or property or exclusive right in and to 
the opinions of the court as published or to their arrangement or 
division or to the titles of said volumes, as in and by his said sup- 
plemental bill is claimed; and they pray like benefit hereof upon 
the hearing as they would have been entitled to by way of demurrer 
to said supplemental bill of complaint. 

All which matters defendants are ready to aver, maintain, and 

prove as this court may direct, and pray to be hence dis- 
136 ~=missed, with their reasonable costs in this behalf sustained. 
, J. L. HIGH, 


Solicitor and of Counsel for said Defendants. 


Endorsed: Filed the 22nd day of June, A."D. 1881. W.H. Brad- 
ley, clerk. 


On the same day, to wit, on the 22nd day of June, 1881, came M. 
D. Ewell and V. V. Denslow, by their solicitor, and filed in 

137 said clerk’s office their disclaimer in said entitled cause, which 
said disclaimer is in the words and figures following, to wit: 
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Disclaimer of M. D. Ewell aud V. B. Denslow to the Supplemental Bill 
of Complaint. 


United States Circuit Court, Northern District of Illinois, ss: In 
Chancery. 


EuvGENE B. Myers 
vs. 


BERNARD CALLAGHAN, ANDREW CALLAGHAN, ANDREW P. CALLa- 
ghan, Sheldon A. Clark, Marshall D. Ewell, and V. B. Dens- 


low. 


The joint and separate answers of Marshall D. Ewell and V. B. 
Denslow, two of the defendants in the above-entitled cause, to the 
supplemental bill of complaint of said complainant. 


These defendants, saving and reserving all benefit of exception 

to said supplemental bill of complaint because of its manifold 

errors and inconsistencies, for answer thereto, or unto so much 

138 — thereof as they are advised it is material for them to answer, 
answering, say— 

That they disclaim all manner of right, title, and interest what- 
soever in and to the alleged publication by the firm of Calla- 
ghan and Company of certain volumes of Illinois Reports in said 
supplemental bill named and in and to each and all of said vol- 
umes, and as to other the matters and things in said supplemental 
bill and every part thereof, without this, that any other matter or 
thing in said supplemental bill contained material or necessary for 
these defendants to make answer unto, and not herein well and suf- 
ficiently answered unto, confessed or avoided, traversed or denied, 
is true; all which matters and things these defendants are reagly to 
aver, maintain, and prove as this honorable court shall direct, and 
humbly pray to be hence dismissed with their reasonable costs and 
charges in this behalf most wrongfully sustained. 

MARSHALL D. EWELL anpb 
V. B. DENSLOW, 
By J. L. HIGH, Solicitor. 


J. L. HIGH, Of Counsel. 


(Endorsed :) Filed June 22,1881, nune pro tune as of April 5, 1881. 
W. H. Bradley, cl’k. 


13% On the same day, to wit, on the 22d day of June, 1881, 

came Kk. B. Myers, by his solicitor, and filed in said clerk’s 
office his replication to the answer — Bernard Callaghan e¢ al. in 
said entitled cause, which said replication is in the words and fig- 
ures following, to wit: 


ares en etteeeieiter eset cenlis iiouiiai 


See oe fy, — See on Ses Soe er eee “a ey a 


BERNARD CALLAGHAN ET AL. VS. EUGENE B. MYERS. 


Replication. 
United States oF America, Northern District of Illinois: 


Cireuit Court of the United States, Northern District of Illinois. In 
Chancery. 


EuGene B. Myers vs. BERNARD CALLAGHAN ef al. 


The replication of Eugene B. Myers, complainant, to the answer of 


Bernard Callaghan, Andrew Callaghan, Andrew P. Callaghan, 
and Sheldon A. Cl: irk, defendants, to the supplemental bill of said 
complainant. 


This repliant, saving and reserving unto himself all and all man- 

ner of advantage of exception to the manifold insufficiencies of the 

said answer, for replication thereunto, saith that he will aver, 

140 =maintain, and prove his said bill to be true, certain, and suf. 

ficient in law to be answered unto, and that the said answer 

of the said defendant- is uncertain, untrue, and insuflicient to be re- 

plied unto by this replant, without this, that any other matter or 

thing whatsoever in the said answer contained material or effectual 

in the law to be replied to, confessed and avoided, traversed or de- 

nied, is true; all which matters and things this repliant is and will 

be ready to aver and prove as this honorable court shall direet , and 
humbly prays as in and by his said bill he has already prayed. 

J. V. Le MOYNE, 
Solicitor for Compl't. 


Endorsed: Filed June 22, 1881, nune pro tune as of April 5, 1881. 


Wm. H. Bradley, cl’k. 


Afterwards, to wit, on- the seventeenth day of April, 1882, came 
Henry W. Bishop, one of the masters in chancerv of said court, and 
filed in said clerk’s office his report in said entitled cause, which said 
report is in the words and figures following, to wit: 


141 -Master’s Report. 
Circuit Court of the United States, Northern District of Illinois. 
EvuGceneE B. Myers vs. BERNARD CALLAGHAN et al. 


To the Hon. Thomas Drummond, judge of the circuit court of the 
United States: 
Upon a reference of this cause for the purpose of ascertaining and 
reporting— 
First. What number of each of the volumes referred to in said 
order have been printed. 
Second. What number have been sold. 
Third. At what price by the defendants. 


+4 


BERNARD CALLAGHAN ET AL. VS. EUGENE B. MYERS. 55 


Fourth. The market value of each of said books prior to such pub- 
lication by the defendants. 

Fifth. The actual cost or value of reprinting and binding each of 
said volumes— 

[ have been attended by the respective counsel, who have pro- 
duced before me witnesses, whose testimony has been taken and, 
with the exhibits attached thereto, is herewith reported. I have 
heard the arguments of counsel upon the facts and the law pre- 
sented in this case; upon consideration of which I find and 

report— 
142 First. That the defendants have printed of the volumes 
referred to, commencing with vol. 32 of the Illinois Reports 
and extending to vol. 38, inclusive, the total number of 4,315. 

Second. That the defendant- have sold of the same a tot: al of 2,909. 
In regard to these two items there is no dispute. I find that the 
sales made by the defendants were as follows: 


I ie.  naidnneees aebaemdine $1,990 91 
I TO a a a i isnitnertiniiea ie 1971 73 
tales iasendiemnang naga 1,884 24 
es aia a eanicienerimnionnth se 1,945 09 
BE icin eins icine lieidiieimiminmts onmssinnli 1,933 47 
CS EER OE MORE ey Sire ee a 1,878 68 
is i erin tien: shehsensidiniialiahsinaieels niin didn dimtie-iireeanyniine 1,847 07 

Deeeiet 2: S008 OF... cnncineminiminneccnnmnnmil $13,451] 19 


Being an average of $4.62} per volume. 
| have arrived at these results on the testimony of the defendants 
themselves and such persons in their employment as have been ex- 
amined as witnesses and who are shown to bave had charge of this 
department of defendants’ business and of the sales themselves. It 
is insisted upon the part of the complainant that the average price 
per volume realized by the defendants was much in excess of the 
sum herewith reported, being an average of $0.90} per volume. 
This conclusion is reached by them by taking individual instances 
of sales and calculating that + at least was sold at the retail 
143 —s price of $7.50 and that 4 were sold at wholesale or in sets; 
but there is not testimony in the case slowing that sales were 
made in such porportions, nur does it appear, except in one or two 
instances, that any of the volumes were sold as high as $7.50, and 
this latter fact is not definitely established. I am, therefore, unable 
to apply the methods which have been presented to me and insisted 
upon by the complainants in determining the amount realized by 
the defendants from the sales of these publications, and there is not 
evidence, in my estimation, before me which justifies any other con- 
clusion than the one re: ached, which is based entirely upon actual 
sales as shown by the testimony to have been made. 
As to the market value of the volumes before publication by the 
defendants no testimony has been offered, and I therefore make no 
report upon this item of the reference. 
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In regard to the actual cost of reprinting each of said volumes 
there appears to be no dispute in respect to most of the items that 
are employed in determining this question. It is insisted upon the 
part of the complainants that the amount claimed for cost of binding 
is in excess of the price shown to have been charged for like work 
during the periods covered by the account, but the sums reported are 

shown by the testimony to have been the amounts actually 
144.__— paid by the defendants for this work, and all of the testimony 

(which it is claimed tends to show that these sums were too 
large) is somewhat indefinite and in many respects unsatisfactory, 
and I do not feel at liberty to use the prices mentioned in the testi- 
mony as against the actual payments made by the defendants them- 
selves in the natural course of their business. 

I have, in estimating the cost, not included the item of proof- 
reading or the item of expense account, which, it is contended by the 
defendants, should be included as proper and necessary in stating 
their accounts. Upon the basis of this conclusiow and excluding 
the charge of stereotyping, I find the cost of reprinting and binding 
each of said volumes was as follows: 


SrrnTTTTTTITIT cscs cchiosicereesteeataaebae ahaa dis meaeeibiidaiieincabdaiepaaiin $942 88 
SITET 255i eideieelih. ica egpganeeenblalesieiea 782 35 
SN ii ciisokinrinicaeidelimaseimniiattinmeiitsenain sei eiainedeaienaihetaieieniaiaiis 664 13 
IT A. oieicdnimben sittsinenciiinshiamnnies ‘clhdiistaec taidete ic maelaipaasaiel kau imainedss alo 843 50 
ITN isis ian della ide “eileen liana bess aia aah 835° 97 
I hit ccintinaienh citaie sabia enieninn necinaninenitieaiiatiiaoladiimi 773 18 
RE EER TE Rp CC ESPON ON 885 78 
Making a total cost or value of reprinting and 
Se GRO TORRIIOT OF. cciccus coninesmnicnn Ge Te 


I do not understand that the expense of selling, or what is men- 
tioned in the statement of the defendants as the expense account, 
is included in this reference. I have, therefore, excluded that as an 
item in stating the account, but the testimony on this point is re- 
ported with the other testimony. 

Respectfully submitted, HENRY W. BISHOP, 
Master in Ch’y. 


Endorsed: Filed Apr. 17, 1882. W. H. Bradley, clerk. Miss 
Tucker. 48 fol. Myers vs. Callaghan. Am’t, 10. 


145 Afterwards, to wit, on the fifteenth day of May, 1882, came 

the defendants, by their solicitor, and filed in said clerk’s 
office their exceptions to the report of the master in said entitled 
cause, which said exceptions are in the words and figures following, 
to wit: 
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146 Exceptions to Report. 


Circuit Court United States, Northern District of Illinois, ss: In 
Chancery. 


EvGeENE B. Myers vs. BERNARD CALLAGHAN e al. 


Exceptions taken by the above-named defendants to the report of 
Henry W. Bishop, Esquire, one of the masters in chancery of this 
court, filed herein on the 17th day of April, 1882, to whom this 
cause was referred by an order made berein on the 10th day of 
February, 1882, to take proof upon the matters in said order speci- 
fied. 


Now come the above-named defendants and except to the said 
report of said master, and show here to the court the following 
grounds of exception thereto : 

First. For that the said master in estimating the cost of said vol- 
umes 32 to 38, inclusive, of the Illinois Reports has not included or 
allowed to defendants the amounis paid by them for proof-reading 

and editorial work of said volumes. 
147 Second. For that the said master in estimating the cost of 

said volumes has not included or allowed to defendants the 
amount paid by them for stereotyping said volumes. 

And the said defendants, understanding, as stated by the master 
in his said report, that the expense of selling said volumes, or what 
is shown as the expense account in the evidence adduced by the de- 
fendants before said master, is not included in said order of reference, 
make no exception to the report of the master in that regard, but 
reserve the same for further hearing before the court. 

J. L. HIGH, 
Solicitor for Defendants. 


Endorsed: Filed the 15th day of May, A. D. 1882. W. H. Brad- 


ley, clerk. 


148 Afterwards, to wit, on the twenty-third day of June, in the 

adjourned May term of said court, 1882, in the reeord of the 
proceedings thereof in said entitled cause, before Hon. Thomas Drum- 
mond, circuit judge, is the following entry, to wit: 


Order. 


EuGenr B. Myers ) 
vs: >In Chancery. 
BERNARD CALLAGHAN ef al. 


This cause now coming on to be heard upon the report of Henry 
W. Bishop, master in chancery, and the exceptions thereto filed by 
the defendants, and as it does not appear to the court what is the 
total amount of the damages the plaintiff has sustained in conse- 
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quence of the illegal publication and sale by defendants of the vol- 
umes of Illinois reports number- 32 to 38, both inclusive, it is 
ordered that said cause be again referred to said Henry -W. Bishop, 
master in chancery, to ascertain and report, on evidence heretofore 
given and such other evidence as the parties may give before him, 
the total amount of tle damages sustained by the plaintiff in conse- 
quence of such illegal publication and sale, and that the further 
hearing on the exceptions already filed stand over until the coming 
in of the report of the master as to the matters hereby referred. 

149 Afterwards, to wit, on the second day of January, 1885, 
came E. B. Myers, the complainant, by his solicitor, and filed 
in said clerk’s office his petition in said entitled cause, which said 
petition is in the words and figures following, to wit: 


150 Petition for Leave to Amend Supplemental Bill. 


United States Cireuit Court, Northern District of Illinois. In 


Chancery. 
EvuGENE B. Myers | 
v8. Bill. 


BERNARD CALLAGHAN et al. | 


EuGeNgE B. Myers 
vs. 
BERNARD CALLAGHAN ef al. 


> Supplemental Bill. 


To the Honorable Thomas Drummond, judge of said court: 

The petition of Eugene B. Myers, plaintiff, respectfully represents 
unto your honor thaton February 14th, 1881, he filed a supplemental 
bill in the above-entitled cause; that the defendant answered the 
plaintiff’s said bill, and that the petitioner filed his replication 
thereto, and that testimony had been taken on part of plaintiffs and 
defendants; that since the taking of said testimony your petitioner 
has been advised \by his counsel and believes that it is essential to 
his rights in this cause that the said supplemental bill be amended 
as shown by the amended supplemental bill herewith presented. 

Your petitioner further represents that volume 40, Illinois 
Reports, was excepted from the said supplemental bill in con- 
sequence of information received from the defendants them- 
selves that they had not infringed his copyright of said volume and 
had not printed, published, or sold the same. 

Your petitioner further represents that since the taking of said 
testimony and within the past few days he has been informed and 
believes that the information received from said defendant as afore- 
said was not true, and that they did infringe his copyright and did 
reprint & publish the said volume 40, Illinois Reports, and that 
until within the time aforesaid he had no knowledge of such reprint- 
ing & publication. 

Your petitioner, therefore, prays that he may be at liberty to 
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amend his said supplemental bill by striking out therefrom the 
words “except volume number 40” whereever they occur in said 


supplemental bill. 
EUGENE B. MYERS. 


NoRTHERN District or ILLINOIS, 88: 


% 


Eugene B. Myers, being duly sworn, says that the foregoing peti- 


tion by him subscribed is true. 
EUGENE B. MYERS. 


Subscribed and sworn to before me this second day of January, 
A. D. 1883. 
[NOTARIAL SEAL. | DAVID M. HILLIS, 
Notary Public. 


5€ 152 United States Circuit Court, Northern District of Illinois. In 
Chancery. 


EuGENE B. MYERS 
vs. Bill. 
SERNARD CALLAGHAN et al. 


EuvuGeNE B. Myers 
» vs. Supplemental Bill. 
BERNARD CALLAGHAN et al. 


Amendment to the supplemental bill of complaint in the above- 
entitled cause, made pursuant to an order of the court entered on 
the — day of January, A. D. 1883. 

| First. Strike out the words and figures “except volume number 

ey” 40,” in the second paragraph of said supplemental bill, filed herein 

February 14th, 1851, and wherever else said words may occur in 

said supplemental bill. 

Wherefore plaintiff prays as in said supplemental bill he has 
already prayed. 
EUGENE B. MYERS. 
GEO. W. COTHRAN, 
Plaintiff’s Solicitor. 


NORTHERN District oF ILLINOIS, 88: 


Eugene B. Myers, the plaintiff, being duly sworn, says the fore- 
going amendment to said supplemental bill is true. 


EUGENE B. MYERS. 


Subscribed and sworn to before me this second day of January, 
A. D. 1883. 
153 [NOTARIAL SEAL.] DAVID M. HILLIS, 
Notary Public. 


(Endorsed :) Filed Jan. 2,1883. W. H. Bradley, clerk. 
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154 Afterwards, to wit, on the third day of January, 1883, in 
the December term of said court, 1882, in the record of the 

proceedings thereof in said entitled cause, before Hon. Thomas 

Drummond, circuit judge, is the following entry, to wit: 


Order. 


EuGene B. Myers 
vs. >In Chancery. 
BERNARD CALLAGHAN et al. 


This cause now coming on to be heard upon the petition of the 
plaintiff for leave to amend his supplemental bill, and the court 
being fully advised in the premises, it is ordered that the plaintiff 
have leave to file an amended supplement: al bill or an amendment 
to his supplemental bill, so as to include volume 40, Illinois Reports, 
within ten days, and that the defendants plead to said amended 
supplemental bill within fifteen days therefrom ; but this order is 
made without prejudice to any proceedings already had and taken 
on said supplemental bill, and that the testimony already taken 
thereunder shall apply to the supplemental bill as thus amended so 
far as applicable. 


Afterwards, to wit, on the fifth day of January, 1883, came the 

complainant, by his solicitor, and filed in said clerk’s office his 

amended supplemental bill in said entitled cause, which said 

155 amended supplemental bill is in the words and figures fol- 
lowing, to wit: 


Amendment to Supplemental Bill. 


United States. Circuit Court, Northern District of Illinois. In 
Chancery. 


EvGene B. Myers ) 


vs. Bill 
BERNARD CALLAGHAN et al. i 
Evcene B. Myers 
vs. > Supplemental bill. 
BERNARD CALLAGHAN et al. 


Amendment to the supplemental bill of complaint in the above- 
entitled cause, made pursuant to an order of the court entered on 
the 3d day of January, A. D. 1883. 

First. Strike out the words and figures “except volume number 
40,” in the second paragraph of said ‘suppleme ntal bill, filed herein 
Feb’y 14th, 1881, and wherever else said words may occur in said 
supplemental bill. 

Wherefore plaintiff prays as in said supplemental bill he has 
already prayed. 


GEO. W. COTHRAN, 
Plaintiff’s Solicitor. 


EUGENE B. MYERS. 
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NorTHERN District oF ILLINOIs, 8s: 
156 Eugene B. Mvers, the plaintiff, being duly sworn, says the 


foregoing amendment to said supplemental bill is true. 
EUGENE B. MYERS. 


Subscribed & sworn to before me this fifth day of Jan’y, A. D. 
1883. 
| SEAL. | DAVID M. HILLIS, 
Notary Public. 


Endorsed: Filed Jan. 15, 1883. W. H. Bradley, cl’k. 


Afterwards, to wit, on the eighteenth day of January, 1883, came 
the defendants, by their solicitor, and filed in said clerk’s office their 
answer to the amended supplemental bill in said entitled cause, 
which said answer is in the word and figures following, to wit: 


157 Answer. 


United States Circuit Court, Northern District of Illinois, ss: In 
Chancery. 


EuGceNE B. Myers vs. BERNARD CALLAGHAN ef al. 


The answer of the above-named defendants to the amendment to 
the supplemental bill of complaint of the above-named complain- 
ant. 


These defendants, for answer unto so much of said supplemental 

bill of complaint as amended as pertains to volume forty of Iilinois 
“Reports, answering, says that they deny each and all of the allega- 
tions thereof, and pray to be hence dismissed, with their reasonable 
costs in this behalf sustained. 
J. L. HIGH, 
Solicitor for Defendants. 

J. L. HIGH, Of Counsel. 

Endorsed: Filed the 18th day of January, A. D. 1883. Wm. H. 
Bradley, clerk. 


158 Afterwards, to wit, on the thirtieth day of January, 1883, 
came the complainant, by his solicitor,and filed in said clerk’s 
office his replication to the answer in said entitled cause, which said 
replication is in the words and figures following, to wit: 
159 : Replication. 
United States Circuit Court, Northern District of Illinois. 


EvuGceneE B. Myers vs. BERNARD CALLAGHAN ef al. 


The replication of Engene B. Myers, plaintiff, to the answer of the 
above-named defendants to the amended supplemental bill. 


This repliant, saving and reserving unto himself all and all man- 
ner of advantage of exception to the manifold iusufficiencies of the 
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said answer, for replication thereunto, says that he will aver and 
prove his said bill to be true, certain, and sufficient in the law to be 
answered unto, and that the said answer of the defendant is uncer- 
tain, untrue, and insufficient to be replied unto by this repliant, 
without this, that any other matter or thing whatsoever in the said 
answer contained material or effectual in law to be replied unto, 
confessed and avoided, traversed or denied, is true; all which mat- 

ters and things this repliant is and will be ready to aver and 
160 _— prove as this honorable court shal] direct, and humbly prays 

as in and by his said bill he has already prayed. 

GEO. W. COTHRAN, 
Sol. for Plaintiff. 


W. H. Bradley, cl’k. 


161 Afterwards, to wit, on the sixth day of March, in the ad- 
journed March term of said court, 1883, in the record of the 

proceedings thereof in said entitled cause, before Hon. Thomas 

Drummond, circuit judge, is the following entry, to wit: 


Order. 
EuGcene B. Myers 


US. In Chancery. 
BERNARD CALLAGHAN et al. 


This cause now coming on to be heard upon the amended sup- 
plemental bill, the answer, and replication thereto, and the court 
being fully advised in the premises, it is ordered that the issues 
joined under said supplemental bill, so far as they relate to volume 
4(), Illinois Reports, be, and are hereby, referred to Henry W. Bishop, 
master in chancery, to take proofs and report the same to this court. 


Afterwards, to wit, on the seventh day of December, 1883, Judge 
Drummond delivered the following opinion in said entitled cause: 


162 Opinion of the Court. 


In the Circuit Court of the United States for the Northern District of 
Illinois. Friday, December 7, 1883. 


EvuGEeneE B. Myers vs. BERNARD CALLAHAN ef al. 


DRUMMOND, J.: 

The views of the court upon one part of this case are to be found 
in 10 Biss., 139, 5 Fed. Rep., 726. The present inquiry is limited to 
what is alleged to be an infringement by the defendants of vclumes 
39 to 46, inclusive, of Mr. Freeman’s Illinois Reports. Volume 40 
seems never to have been regularly published like the other volumes, 
although the evidence of the infringement of the plaintiff’s copyright 
in that volume is perhaps stronger than that applicable to any other 
of the volumes named. Upon comparing parts of each of the vol- 
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umes, those of the complainant and those of the defendants, one with 
the other, I think there can be no doubt that in some respects in each 
case the Freeman volume has been used by the defendants in the 

head-notes, the statement of facts, and the arguments of coun- 
163  sel—that is, there are certain unmistakable indicia that in 

every volume prepared by the defendants they have not con- 
fined themselves solely to the original sources of information, namely, 
the opinion of the judges, the records, and the arguments of counsel; 
but while this is technically true, it is only true to a limited extent. 
The great bulk of what may be termed copyright matter in each 
volume of the defendants seems to be made up independent of the 
corresponding volume of the plaintiff, and in very many instances 
where a similarity can clearly be traced and the use of the materials 
of the plaintiff’s volumes distinctly made out the similarity is trivial 
and unimportant, and I should feel extremely reluctant to hold 
worked a forfeiture of the whole edition. It would seem to me, while 
holding there is technically an infringement of the copyright of the 
plaintiff, the fairest view to take of the whole subject would be to 
require what might be termed a small royalty, such as the defend- 
ants could afford, to be paid to the plaintiff for the sale of the vol- 
umes named. 

The fact appears to be, and indeed it is not a subject of contro- 
versy, that in arranging the order of cases and in the paging of the 
different volumes the Freeman edition has been followed by the de- 

fendants; but, while this is so, I should not feel inclined 
:64 merely on that account and independent of other matters 

to give a decree to the plaintiff, although it is claimed that 
the arrangement of the cases and the paging of the volumes are pro- 
tected by a copyright. Undoubtedly, in some cases, where are in- 
volved labor, talent, judgment, the classification and disposition of 
subjects in a book entitle it to a copyright; but the arrangement of 
law cases and the paging of the book may depend simply on the will 
of the printer, of the reporter, or publisher, or the order in whichthe 
cases had been decided, or upon other accidental circumstances. 
Here the object on the part of the defendants seems to have been 
that there should not be confusion in the references and examination 
of cases; but the arrangement of cases and the paging of the volumes 
is a labor inconsiderable in itself, and I regard it, not as an inde- 
pendent matter, but in connection with other similarities existing 
between the two editions when I say, taking the whole together, the 
freeman volumes have been used in editing and publishing the de- 
fendants’ volumes. It should be borne in mind that, as a general 
thing, there is but a small part of the report of a case which is the 
subject of copyright. Many of the cases contain nothing but the 
opinions of the court, with the simple remark that the facts are 

stated in the opinion, and the head-notes are nothing more 
165 than a repetition, in a condensed form, of what is in the 

opinion, and therefore it is often very difficult to select dis- 
tinct points of comparison between the same case in the correspond- 
ing volumes of the parties, because there is so little which can be 
called the work of the reporter. 
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Afterwards, to wit, on the second day of February, 1884, came 
Henry W. Bishop, one of the masters in chancery of said court, and 
filed in said clerk’s office his report in said entitled cause, which 
said report is in the words and figures following, to wit: 


166 Master’s Report. 


Circuit Court of the United States, Northern District of Illinois. 
EvGEeNE B. Myers vs. BERNARD CALLAGHAN et al. 


To the Honorable Thomas Drummond, judge, €c.: 
_ An order was entered in this cause on the 23d day of June, 1882, 
again referring the same to me for the purpose of ascertaining and 
reporting on the evidence heretofore given and such other evidence 
as the parties might give before me the total amount of damages 
sustained by the plaintiff in consequence of the illegal publication 
and sale of the volumes of the Illinois Reports mentioned therein and 
numbered 32 to 38, both inclusive. Upon this reference I have been 
again attended by the parties, who have submitted to me for my 
further examination the testimony which has already been taken in 
this cause and which was used by me in the preparation of my former 
report, and in addition the testimony of other witnesses has been 
taken, all of which testimony is herewith reported. As to theactual 
selling price of volumes 32 to 38, inclusive, no new evidence 
167 _ has been presented to me upon this hearing tending to change 
the conclusions in my former report in respect to this ques- 
tion, although there issome new testimony relating to a period prior 
to the republication complained of. For this reason I do not think 
I am justified in changing these conclusions before reported by me 
upon this branch of the record, which conclusion was based upon 
actual sales extending .over a period of four years, resulting in a 
market price amounting to $4.624 per volume. There has been no 
testimony taken upon this re-reference which affects the actual cost 
of printing each of said volumes stated in my former report, except 
as to the single item of 12§ per cent. which is claimed, and is, in my 
opinion, shown by the testimony to have been a legitimate item of 
expense in the conduct of the business of the defend? * in the course 
of these publications, and it is insisted by them that wi. item should 
be applied as a credit in that account, and believing that such credit 
should apply to this department of defendants’ business as well as 
any other in now stating the account I have made use of it for such 
purpose. Ihave disallowed the charge made for stereotyping, which, 
it is claimed by the defendants, should be allowed, and I have also 
not taken into consideration the question of salaries, which 
168 has been sought to be introduced as a legitimate subject of 
credit. 

Testimony has been introduced tending to show the cost of pub- 
lication prior to the time referred to and the prices at which vol- 
umes of the report were sold during such period, but I have not 
deemed this testimony as useful or proper in ascertaining the ques- 
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tion that has been referred to me and only pertinent to the other 
question, which, I understand, is not included in this reference. 

Upon the basis, therefore, of these conclusions I again find that 
the defendants have printed of volumes referred to, commencing 
with vol. 32 of the Illinois Reports and extending to volume 38, in- 
clusive, a total number of 4,513, and that the defendants have sold 
of the same a total number of 2,909 copies. In regard to these 
two items there is no dispute. I again ‘find that the sales made by 
the defendant- were as follows: 


$1,990 91 
1,971 73 
1,884 24 
1945 09 
1933 47 
15758 65 
1,847 07 


Making a total of $13,451 19 


Being an average of $4.62} per volume. 
I find upon the basis of the conclusions stated, excluding 
169 the charge for stereotyping, counse! fees, editorial work, and 
proof-reading, and including 123 per cent. as legitimate ex- 
penses, the cost of reprinting and binding each of said volumes as 
follows: 


Vol. 3: 
Vol. ; 
Vol. : 
Vol. 
Vol. 
Vol. 
Vol. 


ir 
IS 


Making the total cost of reprinting, binding, and 
Gispoeal OF GRIG VOIIMIED 2.0 cnwe oc0+cncs caus Se 


Which, being deducted from the amount now reported, $13,451.19, 
leaves a balance of $6,986.05, which I now report are the damages 
sustained by the complainant by reason of such illegal sale and 
publication, and for which I reecommened that a decree be entered. 
This amount, it is claimed by complainant’s counsel, should be re- 
duced to the extent of SSVG.1Y, if the cost of composition and press- 
work is rateably distributed over the whole edition. I find, further, 
that the market value of said books prior to the alleged illegal 
publication was $7.17 per volume, as shown by sales of books 
then out of print. It is contended, however, upon the part of 
the complainant that the average of $4.62} per volume, which I 

have ascertained from the testimony furnished by the de- 
170 ~— fendants in the statement exhibited by theta is not the cor- 

rect amount, and that the evidence upon which this finding 
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Afterwards, to wit, on the second day of February, 1884, came 
Henry W. Bishop, one of the masters in chancery of said court, and 
filed in said clerk’s office his report in said entitled cause, which 
said report is in the words and figures following, to wit : 


166 Master’s Report. 


Circuit Court of the United States, Northern District of Illinois. 
EvuGEeNE B. Myers vs. BERNARD CALLAGHAN et al. 


To the Honorable Thomas Drummond, judge, «ce. : 


An order was entered in this cause on the 23d day of June, 1882, 
again referring the same to me for the purpose of ascertaining and 
reporting on the evidence heretofore given and such other evidence 
as the parties might give before me the total amount of damages 
sustained by the plaintiff in consequence of the illegal publication 
and sale of the volumes of the Illinois Reports mentioned therein and 
numbered 32 to 38, both inclusive. Upon this reference I have been 
again attended by the parties, who have submitted to me for my 
further examination the testimony which has already been taken in 
this cause and which was used by me in the preparation of my former 
report, and in addition the testimony of other witnesses has been 
taken, all of which tesiimony is herewith reported. As to the actual 

selling price of volumes 32 to 38, inclusive, no new evidence 
167 has been presented to me upon this hearing tending to change 

the conclusions in my former report in respect to this ques- 
tion, although there issome new testimony relating to a period prior 
to the republication complained of. For this reason I do not think 
I am justified in changing these conclusions before reported by me 
upon this branch of the record, which conclusion was based upon 
actual sales extending over a period of four years, resulting in a 
market ‘price amounting to $4.624 per volume. There has been no 
testimony taken upon this re-reference which affects the actual cost 
of printing each of said volumes stated in my former report, except 
as to the single item of 12% per cent. which is claimed, and is, in my 
opinion, shown by the testimony to have been a legitimate item of 
expense in the conduct of the business of the defendant in the course 
of these publications, and it is insisted by them that this item should 
be applied as a credit in that account, and believing that such credit 
should apply to this department of defendants’ business as well as 
any other in now stating the account I have made use of it for such 


purpose. Ihave disallowed the charge made for stereotyping, which, 


it is claimed by the defendants, should be allowed, and I have also 
not taken into consideration the question of salaries, which 

168 has been sought to be introduced as a legitimate subject of 
credit. 

Testimony has been introduced tending to show the cost of pub- 
lication prior to the time referred to and the prices at which vol- 
umes of the report were sold during such period, but I have not 
deemed this testimony as useful or proper in ascertaining the ques- 


BERNARD CALLAGHAN ET AL. VS. EUGENE B. MYERS. 65 


tion that has been referred to me and only pertinent to the other 
question, which, I understand, is not included in this reference. 
Upon the basis, therefore, of these conclusions [ again find that 
the defend: ants have printed of volumes referred to, commencing 
with vol. 32 of the Illinois Reports and extending to volume 38, in- 
clusive, a total number of 4,313, and that the defendants have sold 
of the same a total number of 2,909 copies. In regard to these 
two items there is no dispute. I again find that the sales made by 
the defendant- were as follows: 


OS EE i re $1,990 91 
TC iit iccimcecinhsinch cnice ninth sels hc eges eae olen neste 1,971 73 
UG Se dildd beeen nace eaammibiaieiaaiaadielal 1,884 24 
eae een ONIN SOO SEEN Oe Se OP rac SE RHC An na aaa rN 1.945 O09 
Ne ks tei ae iinivide ibianieabiabldeuns bipedal 1953 47 
SIGE isetdcsiinssdascasheepipien: solijeiaiibedés aitheaiubull taasavintirhabiiaiagibanddediccabad 1,878 68 
WOR Oy Msidinne ss tesaieeinie iad asain cipal tats 1,847 07 
Panes 0 GORE OE nicitin'é mcniiinanien isl igsiiles'suaieii $13,451 19 

Being an average of $4.62} per volume. 

I find upon the basis of the conclusions stated, excluding | 

169 the charge for stereotyping, counsel fees, editorial work, and | 


proof-re: ading, and including 122 per cent. as legitimate ex- 
penses, the cost of reprinting and binding each of said volumes as ) 
follows: | 


Se Se ssh cami pia ime $1,064 25 
BI TE coi ds on sntcimsenenineaiaiinnemsmisaniiaiaek ate ie A a i a ae S83 06 
OE BU so ielicdi cides seimucsiici de cmsiestsuliicsee tani ee a 749 63 
RES a aan er siete cei ecient dtc cali a ae 952 10 
| 6 ty SE eRe mw aire ce Pa ite) Sao eR: 943 59 > 


disposal of said volumes -...---.....---.---. 96,465 14 


Which, being deducted from the amount now reported, $13,451.19, 
leaves a balance of $6,986.05, which I now report are the damages 
sustained by the complainant by reason of such illegal sale and 
publication, and for which I reccommened that a decree be entered. 
This amount, it is claimed by complainant’s counsel, should be re- 
duced to the extent of $896.19, if the cost of composition and press- 
work is rateably distributed over the whole edition. I find, further, 
that the market value of said books prior to the alleged illegal 
publication was $7.17 per volume, as shown by sales of books 
then out of print. It is contended, however, upon the part of 
the complainant that the average of $4.62} per volume, which I 

have ascertained from the testimony furnished by the de- 
170 fendants in the statement exhibited by them is not the cor- 
rect umount, and that the evidence upon which this finding 


i 872 70 
Oe 999 §]1 
Making the total cost of reprinting, binding, and 
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is made is not the best evidence by which the price at which the 
defendant- sold the books could be exhibited, and it is insisted that 


the evidence of Charles A. Bartlett and George M. Beckwith estab- ‘ 
lishes the selling price at $7.50 per volume after proper deductions 
are made. I have, however, employed these total receipts in mak- n 


ing up the account for the reason that they represent all the sales 
from which the average price per volume could be made, while the 
other sales upon the basis of which the larger sum is claimed repre- 
sent the very much smaller amount of sales and are not shown to 
have been made in the regular courge of business. If, however, the 
court should be of the opinion that the weight of testimony is in 
favor of the selling price at $6.75 per volume, as contended by com- 
plainant’s counsel, then, upon the basis of sales amounting to 2,909 
copies, the aggregate amount would be $19,635.75, from which, after 
deducting the cost of reprinting, binding, and 12{ per cent. as 
expenses of selling, which the complainant insists are_the proper 
deductions, the profits would amount to the sum of $14,599.55. 

Upon an exhibition of the draft of my report to the respective 

counsel, showing a finding upon a basis of $4.62} per volume, 
171 = I have, at the request of complainant’s counsel, presented to 
the court the alternative result herein stated. 

I return herewith the testimony and exhibits used by me in the 
preparation of this report. 

All of which is respectfully submitted. 

HENRY W. BISHOP, 
Master in Ch’y. 


(Endorsed :) Filed Feb’y 2, 1884. Wm. H. Bradley, clerk. 


Afterwards, to wit, on the thirteenth day of February, 1884, came 
the defendants, by their solicitor, and filed in said clerk’s office their 
exceptions to the master’s report in said entitled cause, which said 
exceptions are in the words and figures following, to wit: 


172 Exceptions to Master’s Report. 


UniTED STATEs OF AMERICA, | id 
Northern District of Illinois, {~~ ’ 


In the Circuit Court of the United States. In aait 


Now come the ) Romper Bernard ‘Cithiees Andrew Callaghan. 
Andrew P. Callahan, and Sheldon A. Clark, by James L. High, 
their solicitor,and except to the report of Henry W. Bishop, Esquire, 
one of the masters of this court, filed herein on the second day of 
February, instant, concerning the dam: ages sustained by complain- 
ant by reason of the public: ition and sale by defendants of volumes 
thirty-two to thirty-eight, inclusive, of the Illinois Reports, and 
show here to the court the following grounds of exception to said 
report: 
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First. For that the said master in estimating the cost of producing 
said volumes by the defendants has refused to allow the defendants 
credit for the cost of stereotyping each of said volumes, as 

173 shown by the testimony. 

Second. For that the said master in estimating the ex- 
penses of conducting the business of said defendants during the 
period in controversy has refused to allow, as a part of such ex- 
penses, the salaries shown by the testimony to have been paid to 
said defendants for their services in and about their business during 
the period in controversy, the same amounting to about the sum of 
twelve thousand dollars annually during such period, which has 
been wholly disallowed by said master. 

Third. For that the said master has only allowed defendants 
credit for the sum of twelve and seven-eighths per cent. of their 
gross sales as expenses incurred in effecting such sales, and has re- 
fused to allow as a part of such expenses tbe salaries so paid said 
defendants, as in the second exception above stated, whereas said 
master should have allowed defendants credit on account of such 
expenses for such additional percentage over and above twelve and 
seven-eighths per cent. as the amount of such annual salai.es as 

aforesaid bears to the gross annual sales during the period in 
174 question. 

Wherefore these defendants except to said report and pray 
the judgment of the court thereon. 

J. L. HIGH, 


Solicitor and of Counsel for said Defendants. 


Endorsed: Filed the 13th day of February, A. D. 1884. Wm. H. 
Bradley, clerk. 


Afterwards, to wit, on the first day of March, 1884, came the com- 
plainant, by his solicitor, and filed in said clerk’s office his excep- 
tions to the report of the master in said entitled cause, which said 
exceptions are in the words and figures following, to wit: 


175 Plaintiff’s Exceptions & Master's Report. 
United States Cireuit Court, Northern District of Illinois. 
Evcene B. Myers vs. BERNARD CALLAGHAN et al. 


Exceptions to the master’s report, filed herein on February 2nd, 
1884, on behalf of the plaintiff in the above cause. 


1. And the plaintiff in said cause excepts to so much of said re- 
port as reads: “ As to the actual selling price of volumes 32 to 38, 
inclusive, no new evidence has been presented to me upon this hear- 
ing tending to change the conclusions in my former report in re- 
spect to this question, although there is some new testimony relating 
to a period prior to the republication complained of. For this reason 
{ do not think I am justified in changing these conclusions before 
reported by me upon this branch of the case, which conclusion was 
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based upon actual sales extending over a period of four years, re- 
sulting in a market price amounting to $4.62} per volume,” for the 
reasons that such findings are not in accordance with the evidence, 
but directly contrary to the evidence, as each party introduced 

considerable evidence on such hearing on the question of 
176 the selling price of said volumes before and at the time the 

defendants’ reprints came into the market, and which estab- 
lished a selling price of not less than $7.17 per volume. Further- 
more, there is not a particle of evidence in the case of any sales of 
plaintiff’s books by any person upon which the finding of the mas- 
ter can be based. 

2. And plaintiff excepts to so much of said report, and asks to 
have it stricken out, as reads: “ Testimony has been introduced 
tending to show the cost of publication prior to the time referred to 
and the prices at which volumes of the report were sold during such 
period, but I have not deemed this testimony as useful or proper in 
ascertaining the question that has been referred to me, and only per- 
tinent to the other question, which, I understand, is not included in 
this reference,” on the ground that the master has misconceived his 
duty, as the original order of reference expressly required him to 
report the selling price of plaintiff’s books at the time when defend- 
ants’ books came into the market; and, furthermore, the greater 
part of the testimony taken on the re-reference related to such sell- 
ing price; and the court, during the hearing on a question certified 
by the master to the court, compelled the plaintiff to furnish a 

statement from his books of sales actually made by him; and 
177 ‘the defendants also on such hearing furnished a list of sales 

claimed to have been made by them for a period of from one 
to three years before and at the time such reprints came into the 
market. 

%o. And he excepts to so much of said report as finds “ That the 
sales made by the defendants were as follows: 
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Being an average of $4.62} per volume,” for the reason that there 
is not any evidence in the case of any sales of any copy or copies of 
either of said volumes, or of all sales of copies of either or all of 
said volumes, from or upon which the results stated by the master 
can be arrived at; aud, furthermore, the only evidence in the case 
of the sale or sales of any of said volumes is that they were gen- 
erally sold in sets of Illinois Reports, and that defendants’ selling 
price to the trade was $7.50 per volume, with a discount off of from 
10 to 20 per cent.; and plaintiff insists that thesmaster should have 
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found upon the evidence in the case that defendants sold all of 
said volumes at $7.50 per copy, with a discount of not to 
178 exceed 10 per cent. The master’s conclusion is based upon a 
statement furnished by the defendants, which does not pur- 
port to state the selling price of any of said books, nor to show what 
said books were sold for; on the contrary, it only purports to show 
receipts, and not selling prices. 
” And the plaintiff also excepts to so much of said report as 
9 acine to the plaintiff and credits to the defendants, as an item of 
/ expense,and which the master deducted from the amount he found 
was received by the defendants on sales of said books, the entire cost 
of composition and press-work, because such finding is both unjust 
and inequitable ; that the entire cost of composition and press-work 
should be charged as against the volumes sold, and he insists that 
such cost should have been distributed rateable over the whole edi- 
tion of each volume printed, so that the volumes in an unbound con- 
dition would cost just the same price, and plaintiff insists that the 
credits allowed to defendants should be diminished by the sum of 
$896.19, and that sum added to the amount found due to the plain- 
tiff, and that the alternative of the report, in that respect, should be 


{ 


> 
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+ 5. And plaintiff also excepts to so much of said report as reads: 
“T find, further, that the market value of said books, prior to the 
alleged illegal publication, was $7.17 per volume, as shown 
179 ~=iby the sales of the books then out of print;” that part of 
said finding, as shown by the sales of the books then out of 
print, is not based upon any testimony in the case, but is contrary 
to the testimony, as several of the volumes were stereotyped by the 
plaintiff and in the market. 

And the plaintiff also excepts to so much of said report as finds 
that the sales proven by the testimony of Charles A. Bartlett and 
George W. Beckwith were “ not shown to have been made jn the 
regular course of business,” because such finding is wholly unsup- 
ported by any evidence, and, on the contrary, those sales were shown, 
indisputedly, to have been made at wholesale rates and to the trade. 

7. And, generally, plaintiff excepts to the whole report as being 
in so confused and contradictory a condition that no judgment can 
be entered upon it, and respectfully asks this honorable court to as 
certain from the evidence in the case and determine for itself the 
amount of plaintiff’s damages and to enter judgment therefor, en- 
tirely irrespective of said report. 

GEO. W. COTHRAN, 
Plaintiff's Solicitor. 


(Endorsed:) Filed March Ist, 1884. Wm. H. Bradley, clerk. 


180 Afterwards, to wit, on the third day of March, in the ad- 
journed March term of said court, 1884, in the record of the 

proceedings thereof in said entitled cause, before Hon. Thomas 

Drummond, circuit judge, is the following entry, to wit: 


70 BERNARD CALLAGHAN ET AL. VS. EUGENE B. MYERS. 
Order. 
EuGENE B. Myers ) 
v8. 


BERNARD CALLAGHAN, ANDREW CALLAGHAN, SHEL- > In Chancery. 
don A. Clark, Marshall D. Ewell, and V. B. Dens- | 
low. 


This cause having been heretofore argued by the counsel of the 
respective parties upon the pleadings and proofs and duly consid- 
ered by the court, it is adjudged and decreed that the plaintiff is 
owner of the copyright and of the exclusive right of publication of 
the volumes described in the amended supplemental bill and known 
as volumes 39, 40, 41, 42, 48, 44, 45, and 46 of the “ Reports of cases 
at law and in chancery in the supreme court of Illinois,” commonly 
known as the “ Illinois Reports of Norman L. Freeman,” and that 
the said defendants have in some particulars infringed the said 
copyrights of the Illinois Reports; and it is further ordered, ad- 
judged, and decreed that the plaintiff recover of the defendants 

the profits which they have received or made and which 
181 have accrued to them by the printing, publication, and sale 

of the volumes hereby found to be an infringement of the 
copyright of the plaintiff; and it is further ordered, adjudged, and 
decreed that this case be referred to John I. Bennett, Esq., one of 
the masters of this court, to take and hear the evidence herein and 
report to this court an account of the profits which the said defend- 
ants have received or which have accrued to them from the publica- 
tion and sale of the volumes published and sold by them and re- 
ferred to in the pleadings, and which are hereby found to be an in- 
fringement of the copyright of the plaintiff; and it is further ordered 
that said defendants may be examined in relation thereto, and that 
they may be required to produce before the said master their books 
of account and papers relating to the publication and sale of the said 
volumes last named; and when the said master shall have taken an 
account of the said profits and assessed the damages he shall return 
his report of the same to this court for the further action of the court 
herein. 


182 Afterwards, to wit, on the 24th day of October, 1884, came 

John I. Bennett, one of the masters in chancery of said court, 
and filed in said clerk’s office his report in said entitled cause, which 
said report is in the words and figures following, to wit: 


Master’s Report. 
Circuit Court of the United States, Northern District of Illinois. 
EuGENE B. Myers vs. BERNARD CALLAGHAN et al. 


To the Honorable Thomas Drummond, judge, &c.: 
An order was entered in this cause on the 3d day of March, 1884, 
referring the same to me for the purpose of taking and hearing evi- 
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dence herein in respect to the damages sustained by the complain- 
ant in consequence of the illegal publication and sale of the volumes 
of Illinois Reports mentioned therein and numbered 39 to 46, both 
inclusive. 

Upon this reference I have been attended by the parties, by them- 
selves and their respective solicitors, and the testimony of various 
witnesses has been taken in the cause, all of which testimony is here- 
with reported. 

I have also considered portions of the evidence taken in the 
183 cause before Mr. Bishop, master, on another reference. 

The cause was argued by counsel before me, and, upon due 
consideration, I have arrived at the following conclusions: 

It is necessary to determine three general questions of fact in order 
to ascertain the net profits to the defendants or damages to the com- 
plainant arising from the sale of the infringing volumes involved 
in this reference—first, as to what number of volumes was sold by 
them ; second, as to whut amount was received therefor; and, third, 
as to what deductions the defendants are entitled to have made from 
the gross amount of the sales. P 

First. The complainant claims that 2,448 volumes were sold. De- 
fendants substantially admit the sale of 2,260 volumes. Exhibit “A” 
to Clements’ evidence purports to show the whole number of vol- 
umes printed to have been 3,822 and the number unsold and on 
hand, 1,562. Exhibit “1” to James E. Callaghan’s evidence shows 
that the whole number of volumes bound was 2,454. His evidence 
explanatory of the exhibit shows that there are in the hands of the 

defendants, of these bound volumes, 166 (exclusive of volume 
184 40,of which there are $6). Deducting 166 from the whole 
uumber bound, gives as the number disposed of by the de- 
fendant, not including the four copies of volume 40, and not 
accounted for, 2,288 volumes, making, with the four volumes referred 
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to, 2,292. The entry in defendants’ books in respect to the number 
printed of vol. 41 does not purport to show the whole nufhber 
printed. From this fact I think it more reliable to adopt as the 
basis of deterinining the number of volumes sold James E. Calla- 
ghan’s statement as to the total number bound and the bound vol- 
umes on hand. The number of unbound volumes remaining in 
the hands of the defendant are—of volume 40, 350, and other vol- 
umes, 950; In all, 1,300. 

Counsel for complainant contends that he is entitled to damages 
for resales of the same volumes where after the original sale they 
have again come to their hands and been resold one or more times. 
I cannot concur in this view. It seems to me that the damage re- 
sulting to complainant from the sales of these infringing volumes 
arises from the supply of a demand for the volumes of the original 
publication by the sale of the infringing volumes. On this theory 

I think the damages arising to complainant for a single 
185 sale only of the same volumes should be charged to the de- 
fendants, and therefore disallow the complainant’s claim for 
additional damages upon these sales. There were 106 of these re- 
sales, and if I am wrong in the view which I have taken of this 
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question claimant would be entitled would be entitled to receive on 
these resales the additional sum of $696.5 

Second. The experts testifying on behalf of the respective parties 
make their estimates of the average price per volume for which the 
reports were sold under instruction of counsel as to the basis upon 
which their estimates are respectively made. 

Witness Clements, testifying on behalf of compiainant, reached 
his result by dividing the total amount received from all sales of 
single volumes, of which there were 394 copies sold, by the number 
of volumes sold. In this way he makes the average price received 
$4.588 per volume. 

On the other hand, James E. Callaghan, testifying as an expert 
on behalf of the defendants, reached his result as to the average price 
per volume received by the defendants (except as to a small num- 

ber of volumes) by deducting the amounts received from the 
186 sales of the Freeman volumes at the full retail price, includ- 

ing the profit thereon of $1.00 or thereabouts, from the gross 
receipts from all sales and dividing the remainder by 46. (See 
James E. Callaghan’s evidence, page 4.) 

Making the estimate in this manner Mr. Callaghan concludes that 
the average price at which the infringing volumes were sold was 
$4.34 per volume. The contention upon the price per volume real- 
ized is, therefore, narrowed down to $2.48 per volume. 

Counsel for defendants contends that the basis adopted by com- 
plainant for ascertaining the prices realized is unfair, because it 
is claimed that single volumes sold for a larger price than was real- 
ized from sales when made in sets or in a considerable number of 
reports at the same time and to the same purchaser. 

Defendants claim, also, that this is shown to be the fact by the 
evidence in the case. 

On the other hand, counsel for the complainant contends that the 
basis adopted by the defendants is unfair, because he says that it 
is shown by the evidence that the defendants obtained the Freeman 

reports at a low price, fixed an arbitrary sum to be added as 
187 __— profit for handling them, and that consequently the result- 

ing price per volume, as reached in this way, is arbitrary. 
and unfair. I think there is more or less force in the objections 
raised to both methods of arriving at the price per volume at which 
these sales were made. Of the two methods that based upon the 
figures at which actual sales were made would seem to be the more 
reliable; but there is some evidence in the case tending to support 
the claim that these sales of single volumes were m: ade at a figure 
higher than an average price, and I have concluded to adopt an 
average between the two results as the basis for making my report. 
This average is $4.464 per volume. At this price the defendants 
must have received $10,251.48 from the sales of these infringing 
volumes. 

Third. But the principal contention in the case is in regard to 
what amounts the defendants are entitled to have deducted from 
sales. The evidence shows that there remains in the hands of the 
defendants unsold 1,562 volumes, of which 262 are bound (96 of 
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volume 40 and 166 of other volumes) and 1,300 are unbound (350 
of volume 40 and 950 of other volumes), but ready for binding, and 
that the stereotype plates are also in the hands of the defend- 
188 ants. There is no evidence tending to show the non-exist- 
ence of the stereotyped plates of the Freeman edition, and 
they must be presumed to be in existence. 

It is contended on behalf of the defendants that, although this 
large number of volumes and. these plates are retained by the de- 
fendants, and altho’ they do not propose to surrender them to the 
complainant, the total cost of producing those unbound volumes 
and the stereotype plates, in addition to the cost of producing and 
selling the volumes sold, must be deducted from the proceeds of the 
sales which have been made, and that the defendants are only liable 
to account for the balance after these deductions are made, while it 
is contended on the part of the complainant that the deductions 
should be limited to the cost of production and sale of the volumes 
which were in fact sold. 

Upon this question I hold with the compl: inant. _ The books anfd 
plates in the hands of defendants, although made in infringement of 
a copyright, are of value, and should bear the expense of their own 
production. 

The rule contended for on behalf of defendants would place it in 
the power of the infringer to constantiv keep the expense account of 

the infringer in excess of profits upon sales made, and thus 
189 always defeat a recovery of damages. ‘The infringement and 

consequent damage to tie complainant may be regarded as. 
accruing upon the manufacture and sale of single volumes, and not 
necessarily in gross. 

Another subordinate question argued before me is with respect to 
the onus of proof in regard to those deductions. Whether it is cast 
7 complainant to prove as a part of his original case what should 
be allowed as deductions, or whether upon the complainant prov- 
ing the amount realized from the sales of the infringing volume, it 
becomes incumbent upon the defendants to show by way of defense 
what deductions from these receipts they are entitled to have made. 

During the progress of the proceedings before me on this refer- 
ence it was contended on the part of the defendants that it 1s Incum- 
bent upon the complainant to prove the amount of deductions to 
which the my Nar are entitled as well as the amount realized 
from sales made by them. At the same time the defendants were 
unwilling to produce their books of account before me for the ascer- 

tuinment of these facts, except upon my order or that of the 
190 court, and they have contended that this compulsory produe- 

tion of their books was in violation of the constitutional right 
of immunity from search. 

Upon the question of these deductions they have also refused to 
produce their books, and have maintained the position that the com- 
plainant is bound by the showing made by the witness, George W. 
Beck, in his evidence taken before Mr. Bishop in 1881 upon another 
reference. From the condition of the proofs before me it is possible 
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to find upon the facts in respect to these deductions without deter- 
mining upon which party the onus of proof rests. 

The costs of production and sale of these infringing reports are of 
two classes—first, the specific and known cost, and, second, the ap- 
proximate or prorated general expense incurred through manutfact- 
ure and sale. 

In respect to the specific and known costs defendants rely upon 
Exhibit “1” to James KE. Callaghan’s evidence. The items of “ press- 
work,” “ paper,” and “ composition ” as shown in that exhibit are not 
controverted. It is agreed also that the stereotype plates cost one- 

half as much as the composition, so that the cost of the 
191 composition and stereotype plates can also be readily deter- 
mined from that exhibit. 

The item of “editorial work” is disputed. The evidence shows 
that Mr. Denslow was employed to revise and recast the syllabi and 
statement of the cases in the reports in question so that they would 
differ from those of the Freeman edition in cases where Mr. Denslow 
thought a change should be made and in cases where he should 
discover errors upon an examination of the original opinions on file 
at Ottawa, Springfield, and Mt. Vernon, and that Mr. Denslow did 
this work; it also shows that as to volume 39 Judge Bailey ; as to 
volume 43 Mr. North, and as to volumes 44 and 45 Mr. Ewall, per- 
formed like service. In the case of these latter volumes, however, 
the work of Messrs. Bailey, North, and [wall was revised by Mr. 
Denslow. 

It is contended that this work added to the value of the reports, 
produced larger receipts from aie ke that the amount paid for it 
ought, therefore, t to be deducted from the receipts. The object of 

introducing this evidence on the part of the defendants was 
192 evidently primarily to show there was no infringement. 
Upon that question the court has decided. 

The complainant contends that this editorial work was done for 
the express purpose of infringing his copyright, end that this ex- 
penditure, as well as all cost “of stereotyping, was made by the de- 
tendants in their own wrong, and ought not, the refore, to be allowed. 
The complainant had his stereotype "plates ,and the editorial work 
in connection with them had been performed. The cost to the com- 
plainant, therefore, had he finished the corresponding volumes of 
the Freeman edition, would not have been attended with any of 
this expense of stereotyping and editorial work, and his profits 
would have been that much larger. It is fair to presume that he 
would have placed an equal number of the volumes of the Freeman 
edition in the hands of purchasers had their sales not been sup- 
planted by the infringing volumes. It would, therefore, seem that 
his damages ought not to be reduced by this extraordinary expense. 

The number of reports produced and sold by the de fendants is 

not so large, as it seems to me as to have warranted the ex- 
193 _— pense of stereotyping. The largest number sold of anv one 
volume—which was volume 46—wasonly 344 volumes. For 
such an edition as this, or cone embracing also the unbound books on 
hand, stereotyping would seem to have been an unwarranted ex- 
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pense, and I therefore disallow as a credit the cost of stereotyping, 
which amounted to $2,506.51, of which $1,530.77 was for changes 
and corrections. For like reasons I also disallowed the claim made 
for editorial work. 

The evidence shows that the cost of binding of all the volumes 
sold was $992.18. Omitting the items which I have heretofore enu- 
merated as disallowed, and bearing in mind that the evidence shows 
that the relative cost of composition and stereotyping is as two to 
one, the known cost of both the volumes sold and those on hand 
(exclusive of volume 40), not including the cost of binding, is ascer- 
tained as follows: James EK. Callaghan’s evidence shows that the 
cost of stereotyping and composition was $7,519.04. Deduct from 
this amount the cost of changing plates, $1,530.77, and there re- 
mains as the cost of stereotyping and composition—disallowing this 

amount—8$6,;188.77. Two-thirds of this amount gives as the 
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Excluding volume 40 and there were in all 3,404 volumes sold 
and remaining on hand (of which 2,288 were sold and 1,116 are on 
hand). Proportioning the above cost of composition, paper, and 
press-work in the ratio of 2,288 to 1,116 gives as the proportionate 


cost, exclusive of binding, of the 2,288 volumes sold___. $3,678 03 
Add to this the cost of binding as above._---.-------- 992 18 
And also the cost of producing the four vols. of 40 Illi- 

Dic nesnvtieiend eee cee s oeeees cows coe aeesece 9 34 


$4,679 55 


As the total cost of known expenses of production of all the vol- 
umes sold, exclusive of stereotyping. It is contended on the part of 
the defendants that the court is compelled to apply the doctrine of 
the case of Tremain vs. Hitchcock, 23 Wal., 515, to the figures shown 
in Exhibit “A” to Beck’s evidence and Exhibit “1” to James E. Cal- 
laghan’s evidence, including the columns “ general expenses ” and 
proof in the case was not of sucha character as to entitle those 
columns to such weight as evidence as to compel the adoption of 
17 per cent. as the average of the general expenses of the defendants. 
The evidence since introduced has not materially affected the ques- 

tion so far as relates to these columns of those exhibits, and 
195 1am compelled to adhere to the views then expressed and 

incorporated into this report in connection with the evi- 
dence. 

While the formula approved by the Supreme Court of the United 
States for the ascertainment of what may be termed this ‘‘ expense 
average ” is perhaps as faira rule as can be formulated in the absence 
of knowledge of the actual amount, yet the fairness of the rule must 
depend entirely upon the correct ascertainment of the two terms 
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or elements which form the ratio or percentage, namely, the total : 
amount of the sales made during the given period and the general 
expenses of the business during the same time. é‘ 
If either of these elements is erroneous an erroneous ratio or per- 
centage must result. When this formula is sought to be applied, | 


therefore, the parties have, as it seems to me, a right to sift the evi- 
dence offered in support of the rule, in respect to the character and 
amount of the items constituting what are claimed as sales during 
the given period, and also in respect to all of the items claimed as 
general expenses during this same time. 

The contestant has a right to insist upon the elimination and re- 
jection of every item included in the expense column which may 

appear as legitimate and to include in the amount of sales 
196 = all items which may have been improperly omitted from the | 
sales account. 

The adoption of the formula implies that absolute accuracy is im- 
possible; but, in order that the formula should have application, 
the court should be satisfied that these amounts are substantially 
correct. 

In the present case the defendants strenuously objected to the 
production of their books to throw light upon the character and 
amount of these items or to allow their examination by an expert 
for the purpose of stating their character and amount. 

If the law were tliat in a case of this sort a defendant is not com- 
pellable to produce his books, and that at the same time the com- 
plainant would be bound to prove these items of expenses and sales, 
the evidence of which necessarily lies entirely within his control, 
proceedings in this class of cases would become a farce. 

The order of reference to me required the production of these : 
books, and the defendants having failed and refused to produce 
them for the ascertainment of the items making up what constitutes 
“veneral expenses” and “ sales,” no presumption should, I think, be 

entertained in favor of the expense average of 17 per cent. 
197 Exhibit “B” to G. W. Beck’s evidence, taken before Mr. 

Bishop, does show that, among the items included in this 
amount of alleged general expenses, were the amounts paid for legal 
expenses in this very litigation, amounting to $2,083.90, and moneys | 
drawn out of the capital of the firm by its different members, 
amounting to $50,750, a total of $52,833.90. 

It is clear that no part of the legal expenses paid out in defence ! 
of this litigation should be chargeable to the complainant, and I 
think that the amounts drawn by the different members of the firm | 
during these years, under whatever name designated, are not prop- ‘ 
erly iteins of general expense. 

It is claimed on the part of defendants that this large sum drawn 
by the defendants was made up of salaries of the members of their 
firm, and that as such it is a proper item of general expense. ' 

In the case of Rubber Co. vs. Goodyear, 9th Wall., 988, cited by 
counsel for defendants, the defendant was a corporation, whose 
officers would be necessarily salaried. A careful examination of the. 
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articles of copartnership existing between the defendants, who 
198 have drawn these amounts, and the other evidence in the 

case satisfies me that these amounts are not salaries or of 
such a character as entitles them to be classed as general expense. 
The articles of copartnership between the defendants drawing these 
funds, in force from July Ist, 1875, to July Ist, 1879, provided that 
“each of said Callaghans shall be entitled to draw out of the busi- 
‘ness, for his personal expense and support, the sum of two hundred 
and fifty dollars ($250) inonthly, and no more; and the said Clark 
the sum of two hundred and eight dollars and thirty-three cents 
($208.33) monthly, and no more;” and the articles in force from 
July Ist, 1879, to 1882, provided that “during the continuance of 
the copartnership each of the parties hereto shall be entitled to 
draw from the firm, for his own expense and support, the following 
sums, and no more: The said Andrew P. Callaghan the sum of four 
thousand dollars ($4,000) and each of the other partners the sum of 
three thousand dollars ($5,000), such sums to be drawn in monthly 
installments.” In the one case they were “to draw out of the busi- 
ness” for “ personal expenses and support,’ and in the other “ to 
draw from the firm for his own expense and support.” 

The evidence shows that the profits went into the business. 

The language quoted indicates, I think, that the amounts 
199 stipulated to de drawn out were not entirely gauged by the 

amount of compensation for services of the several partners. 
The payment of these amounts has more the appearance of a divi- 
sion of profits than of the adjustment of salaries. 

Rejecting these large items and applying the formula recognized 
by the Supreme Court—that is, dividing the expenses so reduced by 
what is claimed as the total sales—and an average of a little over 12 
per cent. results. 

While the proof is not satisfactory in respect to the remaining 
items which make up the amount claimed as “general expenses,” 
and in respect to the items constituting the “total amoung of tae 
sales,” I have concluded to allow 12 per cent. as the expense average 
upon the sales made during the period covered by the evidence as 
to the general expenses of the defendants, but not upon the sales 
made thereafter. ‘This period was the years 1878, 1879, and 1880. 
It appears from Complainant’s Exhibit “B” to Myers’ evidence. 
that there were sold during these years 2,088 volumes. The receipts 
from these sales were $9,520.83. ‘Twelve per cent. of this amount 
is $1,118.49. There being no proof from which the percentage of 

general expenses of the business of the defendants can be as- 
200 ~—certained, the percentage cannot be applied to the receipts 
from the sales of the remaining 200 volumes which were 
sold after 1880. Had this percentage been applied to the receipts 
from the sales of these 200 volumes it would have produced $107.14. 

I therefore find that the total amount which the defendants have 
received as the proceeds of the sales of all volumes sold is $10,231.48. 
That they are entitled to the following deductions : 
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ee ee Be WEED BON. .. nce oodanacdoemens $4,679 55 

Percentage of expenses on sales of 2,088 volumes-.--.-- 1,118 49 
PE Fe i ui ieee nec miisticniigneseticinne nies: mepiaeintin wales $5,798 04 


Which, taken from the total receipts, leaves $4,433.44 as the total 
amount of net profits and damages to the complainant resulting 
from the sale by defendants of the infringing volumes of the Ilh- 
nois Reports, embracing volumes 39 to 46, inclusive. 


Recapitulation. 


I find the number of infringing volumes sold to be----- 2,292 
The number of bound volumes to be, of volume 40---- 96 
SEL LLL LEA LEAT ATE IOLA Sl AR 166 
Total number bound on hand ~-------.--.------ 262 
Number unbound on hand to be, of volume 40._---- 350 
ESS IES OE LE OAT ERO 950 
Total number unbound and on hand.._.------- 1,300 
Total number bound and unbound on hand ---- 1,562 
201 The total number on hand and sold, including 
ri uh ct saignetiesunisiceioiened 3,854 
The total number buund and on hand,e xeluding vol. 40- 1,116 
The average price per volume CS a Gea $4,464 
The total gross receipts from sales of all infringing 
NESE RRC cE A OAS iirc s seals ota CoN 10,231 48 
rr ir 2c) WORNOS Be os eo muimmeecnme 4.679 55 
Eeeeentage of general expenecs....................-- 1118 49 
Total cost of producing volumes sold ....- —e Ye 
EE IEE AEE Te 4,433 44 
Cost of stereotyping, not including changes and correc- 
as sien chinese ik Seluien 1,176 51 
The cost of changes Ce en ta ale are 330 77 
Total for stereotyping, changes, and corrections... 2,507 28 
Percentage of general expenses upon the sale of 200 vol- 
ee Sone Aetee BOO. 55 BLOWER... wc oc cu nc nocamences 107 14 
Damages for 156 resales, if allowed......... -..___-_- 696 38 


I therefore recommend a decree in favor of complainant and 
against the defendants for $4,433.44. 
Chicago, Oct. 24th, 1884. 
JOHN I. BENNETT, 
Master in Chancery. 
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202 Afterwards, to wit, on the fifteenth day of November, 1884, 

came the complainant, by his solicitor, and filed in said 
clerk’s office his exceptions to the report of John IL. Bennett, one of 
the masters in chancery of said court, in said entitled cause, which 
said exceptions are in the words and figures following, to wit: 


203 Plaintiff’s Exception to Master Bennett's Report. 


United States Cireuit Court, Northern District of Illinois. In 
Chancery. 


EvuGene B. Myers vs. BERNARD CALLAGHAN e al. 


Exceptions by above-named plaintiff to report of John I. Bennett, 
Esq., master in chancery, filed in this cause. 


First exception. For that said master has ascertained, computed, 
and allowed damages on sales of only 2,292 copies of volumes sold 
by defendants, when he should have ascertained and allowed dam- 
ages on sales of 2,448 volumes; and also to his finding that but 
2,292 copies were sold by the defendants, whereas the proofs show 
that 2,448 copies were sold by defendants. 

Second exception. For that said master has disallowed plaintiff’s | 
claim for damages on sales of second-hand copies of volumes sold 
by defendants, of which the evidence shows there were 156 copies 
sold. 


Third exception. For that said said master has adopted an erro- 
neous theory of arriving at and an erroneous average price per vol- 
ume at which defendants sold the copies of infringing volumes, he 
having found that such copies were sold at an average price of 

$4.46,4,, whereas the true average price was $4.58;55 per copy, 
204 and he excepts to the gross sum found as damageg by said 

master, viz., $10,231.48, and insists that it should be increased 
by a sum equivalent to the difference in average price per copy be- 
tween $4.58,5,; and $4.46,4;, amounting in all to $10,515.69. 

Fourth exception. For that said master has allowed as a deduc- 
tion by way of expense $1,118.49 as a percentage of the general ex- 
pense of defendants’ business and has deducted the same from the 
damages found by him to have been sustained by plaintiff in conse- 
quence. of the sale by defendants of copies of the infringing volumes, 
aud plaintiff insists that such item was not established by the proofs 
before the master and should have been disallowed. 

Fifth exception. For that said master has allowed a percentage of 
12 per cent. of general expenses of defendants’ business on sales of 
200 copies of volumes sold after the year 1880, and as to such sales 
there was no proof whatever before the master on the subject of gen- 
eral expenses of defendants’ business, and the sum of $107.14 thus 
allowed by him should be added to the plaintiff’s damages and de- 
ducted from defendants’ allowance. 
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Wherefore said plaintiff excepts to said report and appeals there- 
from to the judgment of this court. 
EUGENE B. MYERS, 
By JNO. W. COTHRAN, 
His Solicitor. 


Endorsed: Filed Nov. 15, 1884. Wm. H. Bradley, clerk. : 


205 Afterwards, to wit, on the twenty-second day of November, 

1884, came the defendants, by their solicitor, and filed in said 
clerk’s office their exceptions to the report of the master in said en- 
titled cause, which said exceptions are in the words and figures fol- 
lowing, to wit: 


206 Defendants’ Exceptions to Master’s Report. 


Unitep States OF AMERICA, . 
Northern District of Illinois, | ° 


In the Circuit Court of the United States. In Chancery. 
EvuGenE B. Myers vs. BERNARD CALLAGHAN ef al. 


And now come the defendants, Bernard Callaghan, Andrew Cal- 
laghan, Andrew P. Callahan, and Sheldon A. Clark, by James L. 
High, their solicitor, and except to the report of John I. Bennett, 
Esq., one of the masters of this court, filed herein on the 24th day 
of October, 1884, concerning the damages claimed by complainant 
by reason of the publication and sale by defendants of volumes 39 
to 46, inclusive, of the Illinois Reports, and show here to the court 
the following grounds of exception to the said report: 

First. For that the said master finds the number of said volutnes 
sold by defendants to be 2,202, whereas the testimony shows that only 

2,189 of sald volumes was sold by def ndants. : ; 
207 Second. For that the said master states in his report that 

“defendants substantially admit the sale of 2,260 volumes,” 
whereas defendants only admit the sale of 2,189 volumes. 

Third. For that the said master finds the total number of bound 
volumes on hand to be 262, which finding is not sustained by any 
testimony in the record. 

Fourth. For that the said master finds the total number of said 
volumes on hand and sold, including four copies otf volume 40, to 
be 3,854, which finding is unsustained by any testimony in the 
record. 

Fifth. For that the said master finds the average price received ' 
by defendants for the sales of said volumes was $4.46, whereas it ap- 
pears by the testimony that the average price received was only 
$4.54. 

Sixth. For the said master finds that the total gross receipts from 
the sales of said volumes was $10,251.48, whereas the proof shows 
that the total gross receipts were only $9,459.38. 

Seventh. For that the said master finds the known cost of all vol- 
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umes sold to be $4,679.55, whereas it appears by the proofs such 
cost was very largely in excess of the amount so found by the 
master. 
208 Kighth. For that the said master finds that defendants are 
entitled to a credit of only $1,118.49 on account of the gen- 
eral expenses of conducting their business, being at the rate of 
twelve per cent. of their gross sales, whereas the proof shows that 
defendants are entitled to a credit of seventeen per cent. of their 
gross sales on account of the general expenses of conducting their 
business. 

Ninth. For that the said master finds that the total cost of pro- 
ducing the volumes sold was $5,798.04, whereas, as appears by the 
proof, the total cost of producing said volumes was largely in excess 
of the amount so found by the master. 

Tenth. For that the said master finds that the net receipts on sales 
of said volumes were $4,433.44, whereas it appears by the proofs 
that there were no net receipts or net profits on account of such sales, 
the expenses of producing said volumes being largely in excess of 
the gross receipts from their sales. 

Eleventh. For that said master finds that the net profits realized 
by the defendants on account of such sales and the damages of 
the complainant on account thereof were $4,453.44, and recom- 

mends a decree for that amount in favor of complainant, 
209 whereas it appears by the proors ho profits were ever realized 

by defendants on account of such sales, the expenses of pro- 
ducing said volumes being largely in excess of the gross receipts 
from their sales. 

Twelfth. For that the said master finds that 200 of said volumes 
were sold by the defendants after the year 1880 and during the 
years 1581, 1882, 1883, and 1884 and allows complainant damages 
on account of such sales, whereas the proof shows that none of said 
volumes were sold by said defendants after March, 1881, except at 
second-hand. " 

Thirteenth. For that the said master has refused to allow defend- 
ants credit for the cost of production of the volumes unsold and re- 
maining on hand, 

fourteenth. For that the said master has refused to allow the de- 
fendants credit for sums expended by them for editorial work in the 
preparation of their said volumes and has not included the cost of 
such editorial work in the cost of producing said volumes. 

Fifteenth. For that the said master has refused to allow defend- 

ants credit for the amount expended by them in stereotyping 
210 ~~ said volumes and has not allowed the cost of such stereotyp- 
ing as a part of the cost of producing said volumes. 

Sixteenth. For that the said master has refused to allow as a credit 
to defendants on account of the expenses of conducting their business 
the amounts shown by the proof to have been paid to defendants as 
compensation for their services during the period in question. 

Seventeenth. For that the said master finds that “the evidence 
shows that Mr. Denslow was employed to revise and recast the syllabi 
and statement of the cases in the reports in question so that these 

11—336 
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would differ from those of the Freeman edition in cases where Mr. 
Denslow thought a change could be made,” which finding is unsup- 
ported by any testimony in the record. 

Eighteenth. For that the said master finds that the defendants 
were unwilling to produce their books of account before him, except 
upon his order or that of the court, and that they have contended 
that the production of their books was in violation of the constitu- 

tional right of immunity from search, and that they have re- 
211 fused to produce their books to prove the amount of deduc- 

tions to which thev are entitled, and that they strenuously 
objected to the production of their books to throw light upon the 
character and amount of the items of their expenses or to allow their 
examination by au expert for that purpose, and that they have 
failed and refused to produce their books for an ascertainment of the 
items constituting their general expenses and sales. 

All which findings and statements of the master are unsupported 
by any testimony in the record and unfounded in fact. 

J. L. HIGH, 


Solicitor and of Counsel for Defendants. 


Endorsed: Filed the 22nd day of Nov., A. D. 1884. Wm. H. 
Bradley, clerk. 


212 Afterwards, to wit, on the fourth day of March, in the ad- 
journed March term of said court, 1885, in the record of the 
proceedings thereof in said entitled cause, before Hon. Henry W. 

Blodgett, district judge, is the following entry, to wit: 

Order. 
EuGENE Bb. Myers 
vs. >In Chancery. 
BERNARD CALLAGHAN et al. 


Now come the parties, by their solicitors, and now comes on to be 
heard the exceptions of the complainant and defendants to the re- 
ports of masters in chancery, Bishop and Bennett, of the dam- 
ages sustained by the complainant herein; and, after hearing the 
the arguments of counsel in part, further hearing herein is hereby 
postponed until to-morrow morning. 


Afterwards, to wit, on the fifth day of March, in the adjourned 
Marth term of said court, 1885, in the record of the proceedings 
thereof in said entitled cause, before Hon. Henry W. Blodgett, dis- 
trict judge, is the following entry, to wit: 


, Order. 


EvGENE B. Myers ) 
vs. >In Chancery. 
BERNARD CALLAGHAN et al. 


213 Now again come the parties, by their solicitors, and this 
cause again comes on to be heard, in pursuance of the order 


BERNARD CALLAGHAN ET AL. VS. EUGENE B. MYERS. 83 


of postponement entered yesterday ; and, after hearing the conclud- 
ing arguments of counsel, the court takes the same under advise- 
ment, 


Afterwards, to wit, on the sixth day of July, in the July term of 
said court, 1885, in the record of the proceedings thereof in said 
entitled eause, before Hon. Henry W. Blodgett, district judge, is the 
following entry, to wit: 


Order. 


EvGeneE B. Myers ) 
v8. >In Chancery. 
BERNARD CALLAGHAN et al. j 


Now come the parties, by their solicitors, and the court having 
considered the exceptions of the defendants to the master’s report 
herein, sustains the first and second exceptions and overrules all 
others. 


Afterwards, to wit, on the ninth day of July, 1885, Judge Blodgett 
delivered the following opinion in said entitled cause: 


214 Opinion. 
U.S. Cireuit Court, N. D. of Illinois. 
EvGeNE B. Myers v. BERNARD 'CALLAGHAN et al. 
Copyright case. Infringement. Damages. 


BLopGett, J. : 

The original bill in this case charged that complainant was owner 
of the copyright of volumes 32 to 38, inclusive, of the reports of the 
decisions of the supreme court of Illinois, and that defendants had 
infringed the same. By the supplemental bill complainant charged 
that he was the owner of the copyright of volumes 39 to 46, inclu- 
sive, of the same series of reports, and that defendants had infringed 
upon his right as such owner, and an accounting was decreed as to 
both bills after hearing on the pleadings and proof, and reference 
was made to masters to ascertain and report the amount of defend- 
ants’ profit in the publication and sale of the infringing volumes, 
the case made under the original bill having been referred to Bishop, 
master, and the case made under the supplemental bill having been 
referred to sennett, master. 

These masters have respectively made their reports, Mr. Bishop 
by his report finding that defendants should be charged with 
$13,451.19 as the proceeds of the sale of volumes 32 to 38, and that 
they were entitled to be credited with $6,465.14 as the proper cost of 
producing said volumes, thus leaving profit of $6,986.05, for which 
he recommended a decree be made. ‘This report was on the basis 
that the average sale of these volumes by defendants was at the rate 
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of $4.623 per volume, which the master concluded was a fair average 
price, as ‘shown by the proofs, Mr. Bennett by his report found that 


the defendants should be charged with $10,231.48 as the proceeds of 


sales of volumes 39 to 46, inclusive, and that they were entitled to 
be credited with $5,798.44 as the proper cost of producing said vol- 
umes, thus leaving a profit to the defendants of $4,433.44. 

Both complainant and defendants have filed exceptions to these 
reports, and these exceptions have been argued orally and by briefs 
supplementing the oral arguments. 

The objections urged on behalf of complainant are inainly to the 

report of Mr. Bennett. The first objection is that the master refused 
to allow as part of complainant’s damages the profits of the defend- 
ants on about 156 of the infringing volumes which had been sold 
by defendants.and purchased in again as second-hand books and re- 
sold, the master holding that, having charged the defendants with 
the profits on the first sale of these volumes, they had a right to buy 
them in at second hand, and could then sell them again without 
accounting for the second profit. I think this exception well taken. 
The law intends to secure the owner of a copyright of any book or 
literary composition the monopoly of the market for such book— 
that is, the right to supply all who wish to purchase; and if the in- 
fringing publisher can buy at second hand the infringing publication 
and again place it on the market, to that extent he supplants the 
owner of the copyright, who has the right to supply the demand. 
It is well known that many books are purcha: sed only to serve a tem- 
porary purpose by the purchaser, and when that purpose has been 
served the purchaser has the right to put the book again upon the 
market. When he does soand finds a purchaser he, to that extent, 
interferes with the owner of the copyright. While it may be true, 
if an infringing publisher has sold a volume and accounted to the 
owner of the copyright the purchaser of a voluine holds it free 
of any claim by the owner of the copyright, yet [ do not understand 
that such pureha ser can put the work again ees the market with- 
out accounting to the owner of the copyright; and the case seems 
‘much stronger, from an equitable point of view, when the infring- 
ing publisher buys the book or volume he has thus sold, and again 
puts it upon the market and supplie s the customer, who otherwise 
would have been compelled to buy from the owner of the copyright. 
I therefore conclude that the master should have charged the “de- 
fendants with. the profit on these resales. 

The next exception of complainant to Mr. Bennett’s report goes 
to the mode by which the master arrived at the average price at 
which defendants sold the infringing volumes 39 to 46. The de- 
fendants are publishers of and dealers in law books in the city of 
Chicago. They own the copyright or control the sale of volumes of 
the Illinois Reports from 1 to 31, inclusive. Mr. Freeman, the pres- 
ent official reporter of the supreme court, owned the copyright of 
all the volumes above 46, and the most of these sales were made in 
sets, the infringing volumes being used to fill out the sets; defend- 
ants purchased the volumes above 46 of Mr. Freeman at his regular 
rate; and for the purpose of determining the selling price of the 
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infringing volumes the master deducted from the amount received 
for a full set of reports the amount paid Mr. Freeman, and then 
divided the balance by 46 to obtain the price at which defendants 
sold the infringing volumes, thus making the selling price of the 
infringing volumes and those owned or sold by the defendants the 
same, and by this rule the average selling price of the infringing 
volumes is $4.34, while the complainant insists from the proof before 
the master of separate sales by defendants of nearly 400 copies of 
the infringing volume, on the average price of $458,5,;; but the 
master, In consideration of -the impossibility of ascertaining from 
the proof the exact price which defendants had received for the in- 
fringing volumes, split the difference between the price arrived at 
by the defendants’ rule and that contended for by the complainant, 
and fixed the selling pricefat $4.46,4; per volume. In this [ think 
the master approximated as nearly to the true amount as could be 
done, and I am not disposed to disturb his action in thatregard. It 
is conceded that the exact selling price can not be arrived at from 
the proof. It also appears that about 400 copies were sold at higher 
rates than results from the price by sets, and | think the master was 
justified in taking the mean result of the two methods. 

The next objection involves the conclusion by both masters as to 
the percentage of the general average expenses of defendants’ busi- 
ness which should be deducted from the proceeds of the sales of the 
infringing volumes, the objection being mainly urged on the ground 
that defendants had not clearly and actually shown from their books 
and other sources, by proof, the percentage of their expenses to the 
receipts in the transaction of their business during the time the in- 
fringement was going on. Inasmuch as the object of an inquiry 
like this is to ascertain the profits which defendants have made or 
ought to have made from their infringement ef the copyright and 
award those profits by way of damages to the complainant so that 
the defendants shall make no gain by their piracy, it is clear that, in 
order to arrive at thiese profits, we must, as near as practicable, is- 
certain the proper cost to defendants of manufacturing thejnfring- 
ing volumes and the cost of selling the same; or, in other words, if 
the cost of selling these particular books was only a part of defend- 
ants’ business, how much of the general expenses of the defendants 
in conducting their business should be deducted from the proceeds 
of these sales. The defendants contended that the proof shows that 
it cost them 17 per cent. of the gross proceeds of sales to sell their 
books, and that therefore they were entitled to a credit of that amount 
from the proceeds of the sales in addition to the cost of production. 
Mr. Bennett concluded from the proof before him that 12 per cent. 
was a fair allowance to the defendants for their general expense 
credit, and Mr. Bishop from the proof before him allowed 12% per 
cent. fur these average expenses. Without discussing, which, it 
seems to me, it would not be profitable or material at this stage of 
the case to do, the question as to who had the burden of proving the 
credit to be allowed defendants from the gross proceeds of their sales 
in order to determine their profits, it is sufficient LO Say that the Ccoli- 
clusions of the two masters as to the percentage of this general ex- 
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pense account are so nearly alike that I am fully content to allow 
their findings in this regard to stand. If the testimony before Mr. 
Bennett was left in any respect incomplete or unsatisfactory by 
reason of defendants declining to produce papers or books the com- 
plainant could, by proper application to the court, have compelled 
the production of such books, and, having failed to make such ap- 
plication, it is now too late to complain on that ground. Both par- 
ties submitted before the master such proof as they saw fit upon the 
question of expense, and if either of them thought more proof neces- 
sary and obtainable they should have applied to the court for it in 
apt time. 

The next objection is in regard to the finding of Mr. Bishop as to 
the price at which defendants sold volumes 32 to 38, inclusive. He 
found the average price per volume at which the defendants sold 
the infringing volumes 32 to 38 was $4.623, while the plaintiff insists 
that the price, as fixed by the proof, of sales of separate volumes and 
defendants’ catalogue of prices should have been found much higher. 
I have examined the proof and am content with the master’s find- 
ing in this regard. As I have said in regard to Mr. Bennett’s find- 
ing, it is impossible to determine from the evidence the. exact aver- 


age price per volume and also impossible to determine the exact . 


price at which defendants sold each infringing volume. The master 
seeins to me to have carefully considered all the proof before him 
and, I think, has fairly approximated to the truth. 

Upon the accounting the defendants claimed as part of the ex- 
pense of producing the infringing volumes the cost of making stereo- 
type plates, instead of printing the edition from the type. This 
item is conceded by the proof to be equal to fifty per cent. of the cost 
of composition—that is, if it cost $500 dollars to set the type for a 
volume, it costs $250 more to make stereotype plates, thus making 
the plates for the volume cost $750. Both masters on the account- 
ing rejected this item and allowed only the cost of type-setting, press- 
work, binding, and the cost of materials used in producing the in- 
fringing volume, and defendants’ first exception goes to the refusal 
of the masters to allow them for this expense of stereotyping. I 
think the testimony before the masters upon this point shows quite 
satisfactorily that it is now a common practice among publishers of 
standard books to stereotype the matter and print from the stereo- 
type plates; but it shows with equal certainty that stereotyping is 
merely a convenience to the publisher and not a necessity, and | 
fully concur with the masters who have considered this case that an 
infringer should not be allowed to charge an unnecessary cost against 
one whuse rights he has invaded. The defendants have been found 
by the decrees in this case to have been trespassers and wrong-doers 
in the premises and should not be permitted to charge the complain- 
ant with this stereotyping expense which they might perhaps have 
properly incurred if they had had the lawful right to publish these 
volumes. ‘The defendants must be held to have known at the time 
they incurred this expense that they were wrong-doers and could not 
proceed in all respects as though they had a right to publish these 
books and make their arrangements to continue the publication as 
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the demand should arise for future editions, while all these expenses 
might with entire propriety have been incurred by one who had the 
lawful right of publication. 

The next exception by the defendants is the refusal of both mas- 
ters to allow the salaries of the several defendants as part of the gen- 
eral expense of conducting their business. ‘The proof shows that the 
partnership.agreement between the defendants contained provisions 
by which each member of the firm was entitled to draw out of the 
business for his personal expenses and support a specific sum per 


annum, and the contention of defendants is that the sum so drawn 


out by the respective partners is part of the general expenses of the 
firm in conducting its business, and should be included in order to 
arrive at the percentage of such expenses; but | agree with the 
masters that the complainant is not equitably obliged to contribute 
to the support of the defendants while they are engaged in destroy- 
ing his property, as would be the case if the court should sustain the 
position of the defendants in this regard. 

The only case which seems to support the defendants’ position in 
this respect is Rubber Company v. Goodyear, 9 Wallace, 788, but 
that was a suit against an incorporated company, and the salaries of 
its officers for conducting its business were deemed part of the proper 
expenses of the company, thus differing, as 1t seems to me, in prin- 
ciple from this case. 

The next objection by the defendants to the masters’ report is that 
both masters refused to allow as an item of defendants’ expense in 
producing the infringing volumes in question certain sums paid by 
defendants for editing these volumes. It seems to me this objection 
is fully met by the decree of the court, holding that these volumes 
infringe the complainant’s copyright. It is said that, although the 
court so found, vet the defendants paid quite a considerable sum for 
editing these volumes, but neither the masters nor the court can 
draw the line and say how much of this editorial work ought to be 
paid for or allowed. The court has found that the books, as pub- 
lished, violated the complainant’s copyright, and, so far as the com- 
plainant is concerned, it can make no difference whether the defend- 
ants have paid for editing them or not. They might as well, for the 
purposes of this case, have copied the books bodily without editorial 
help as to have imitated them to the extent found by the court. 

Defendants also except to the finding of the masters as to the 
average selling price of the volumes. I have already said, in dis- 
cussing the exceptions of complainant, all that I deem necessary as 
te these exceptions by defendants. 

[t is also contended by defendants that Mr. Bennett erred in find- 
ing that the defendants had made any profit by the publication of 
volumes 39 to 46, and insisted that the proof showed they had made 
no profits whatever out of the publication of these volumes. Much 
of the argument has already been considered in discussing the item 
of stereotyping, salaries, editorial work, etc., but it is also urged that 
Mr. Bennett erred in not allowing the defendants for the cost of the 
unsold volumes, the defendants contending that they should be 
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credited for the cost of these volumes in order to determine the 
profits of those already sold. 

The decree in the case does not require the defendants to surrender 
these volumes to complainant, but merely enjoins the defendants 
from selling them. If the defendants should offer to surrender the 
volumes on hand to the complainant it would be equitable to re- 
quire the complainant to allow the cost of these volumes in the ac- 
counting, but so long as the defendants decline, or at least du not 
offer to turn these unsold volumes over to the complainant, it does 
not seem to me right that they should be allowed tne cost of produc- 
ing them. Undoubtedly the defendants preferred to retain the pos- 
session of these volumes under the injunction restraining their sale 
until they had tested the question raised in the case by an appeal 
to the Supreme Court, rather than surrender them to the complain- 
ant, aud so long as they elect to do this, it seems to me, the finding 
of the master is correct. 

I have thus gone through the exceptions topically rather than 
seriatim, and have, I think, considered all the points raised in_the 
humerous exceptions filed. | 

In regard to the question as to who has the burden of proof as to 
the amount of defendants’ profit, it seems to me that while the court 
will not presume that all the money received by a piratical pub- 
lisher on the sale of his books is profit, still, as the proof as to cost of 
producing the work is wholly in the control of the defendants, the 
complainant makes a prima facie case of right to recover by showing 
the selling price and the usual manufacturer’s cost. The defend- 
ants, if for any reason they are not content to abide by the proof as 
to ordinary cost of production to the trade, must take the hurden of 
showing by their own proof what their actual legitimate expenses 
were. 

The complainant's first and second exceptions to Mr. Bennett’s re- 
port are sustained, and all the other exceptions filed by complain- 
ant and defendants are overruled, and a re-reference ordered to Mr. 
Bennett to state the account as to the profits of the resold volumes, 
unless the parties shall stipulate as to such profits. 

Filed July 9th, 1885. 

WM. H. BRADLEY, Clerk. 


215 On the same day, to wit, on the ninth day of July, in the 
July term of said court, 1885, in the record of the proceedings 
thereof in said entitled cause, before Hon. Henry W. Blodgett, dis- 
trict judge, is the following entry, to wit: 
Decree. 
EuGeneE B. Myers 
vs. 
BERNARD CALLAGHAN, ANDREW CALLAGHAN, ANn- >In Chancery. 
drew P. Callahan, Sheldon A. Clark, Van Buren | 
Denslow, and Marshall D. Ewell. 
This cause now coming on to be heard upon exceptions filed by 
the plaintiff and also upon exceptions filed by defendants to the re- 
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port of Henry W. Bishop, Esq., master in chancery, filed herein 
february second, 1884, and also upon exceptions filed by the plain- 
tiff and also upon exceptions filed by defendants to the report of 
John [. Bennett, Esq., master in chancery, filed herein October 
twenty-fourth, 1884, and counsel having been heard in behalf of the 
respective parties in support of said exceptions, and the court being 

fully advised in the premises, it is ordered, adjudged, and de- 
216 creed that plaintiff’s exceptions numbered first and second 

to the report of Master Bennett be, and they are hereby, sus- 
tained. 

It is further ordered, adjudged, and decreed that, except as to the 
said two exceptions sustained as aforesaid, all exceptions filed by 
plaintiff and also by defendants to the said reports of said masters, 
Bishop and Bennett, be, and they are hereby, overruled, and said re- 
ports, with the exceptions aforesaid, are hereby confirmed. 

It is now here ordered, adjudged, and decreed by the court that 
said plaintiff is entitled to recover of the defendants, Bernard Calla- 
ghan, Audrew Callaghan, Andrew P. Callahan, and Sheldon A. 
Clark, as profits on the resales of the one hundred fifty-six volumes 
mentioned in the said two exceptions so sustained as aforesaid and 
in the report of said Master in Chancery Bennett the sum of three 
hundred forty dollars and seventy cents, which sum is in addition 
to the sum reported by said master to which said plaintiff is entitled 
to judgment herein. 

It is further ordered, adjudged, and decreed that Eugene B. 
Myers, plaintiff, recover of the defendants, Bernard Callaghan, An- 
drew Callaghan, Andrew P. Callahan, and Sheldon A. Clark, the 
sum of six thousand nine hundred eighty-six dollars and five cents 
as reported by Henry W. Bishop, master in chancery ; also the sum 

of four thousand four hundred thirty-three dollars and forty- 
217 ~— four cents as reported by John I. Bennett, master in chancery, 

and also the additional sum of three hundred forty dollars 
and seventy cents as ascertained by the court to be the profits made 
by said defendants on the sale of said one hundred and fifty-six 
second-hand volumes, amounting in the aggregate to the sum of 
eleven thousand seven hundred sixty dollars and nineteen cents, 
and that said plaintiff recover his costs of the defendants aforesaid, 
aud that he have execution for the enforcement of this decree. 


It is further ordered, adjudged, and decreed that the injunction 
heretofore granted in this suit on the original bill, covering volumes 


thirty-two to volume thirty-eight (both inclusive) of Illinois Reports, 
be, and the same is hereby, made perpetual. 

[t is further ordered, adjudged, and decreed that the said defend- 
ants, Bernard Callaghan, Andrew Callaghan, Andrew P. Callahan, and 
Sheldon A. Clark, their agents, servants, and all persons acting by, 
through, or under them, be, and they are hereby, perpetually re- 
strained from printing, publishing, using, vending to others, or in 
any manner disposing of any copies of either or all of said volumes 
of [llinois Reports, from volume thirty-two to volume forty-six, 
both inclusive, from the stereotype plates of such volumes now in 
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their possession or under their control, and from which the 
218 infringing volumes in controversy in this suit were printed, 

and from allowing or permitting any other person or persons 
to print any copies of either or all of said volumes of Illinois Re- 
ports for any purpose whatever, and from selling or disposing of 
said stereotype plates to any person or persons (other than to the 
plaintiff) untiland unless they are destroyed for all purposes of being 
used to print from; and the said defendants, their agents, servants, 
and employees, and all persons associated with them in business, 
are also hereby perpetually restrained from selling or in any man- 
ner disposing of to others any copies of any or of all of said vol- 
umes of Illinois Reports, from volume thirty-two to volume forty-six 
(both inclusive), and which were heretofore printed by said defendants 
from or upon the said stereotype plates or the type from which said 
stereotype plates were made. 

And the court having found that the defendants, Van Buren 
Denslow and Marshall D. Ewell, have heretofore disclaimed any in- 
terest in the subject-matter in controversy, and that they have no in- 
terest therein, it is further ordered, adjudged, and decreed that they, 
the said Van Buren Denslow and Marshall D. Ewell, go without 
day and without costs. 

It is further adjudged by the court that the right of the plain- 
219 ~=—stiff’ to recover the additional sum of eight hundred ninety- 
six dollars and nineteen cents as claimed by complainant and 
referred to in the report of Henry W. Bishop, master in chancery, 
in case the cost of composition and press-work should be ratably 
distributed over the whole edition printed of volumes thirty-two to 
thirty-eight (both inclusive) of [llinois Reports, and also the right 
of all parties under the cross-bill filed herein, and the rights of all 
parties to the action of replevin commenced in this court by the 
plaintiff herein to recover possession of the unsold copies of volume 
thirty-two to volume thirty-eight (both inclusive), be and are re- 
served for further consideration and determination on the hearing 
pe the cross-bill. 
’ From which decree the said defendants, Bernard Callaghan, An- 
drew Callaghan, Andrew P. Callahan, and Sheldon A. Clark, pray an 
appeal to the Supreme Court, which is allowed, to operate as a super- 
sedeas, upon their filing herein a good and sufficient appeal bond in 
te penal sum of fifteen thousand doll: ars, conditioned according to 
law, with sureties, to be approved by the court. 

And it is ordered that they do have thirty days within which to 

file herein a certificate of evidence. 


220 Afterwards, to wit, on the eighteenth day of July, 1885, 

there was filed in said clerk’s office an appeal bond in said 
entitled cause, which said appeal bond is in the words and figures 
following, to wit: 


Bond. 


Know all men by these presents that we, Bernard Callaghan, 


Sheldon A. Clark, Thomas H. Flood, James E. Callaghan, and 
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Wilson L. Mead, copartners constituting the present firm of Calla- 
ghan and Company,as principals,and John R. Walsh, as surety, all 
of the city of Chicago, in the county of Cook and State of Illinois, 
and held and firmly bound unto Eugene B. Myers, his heirs, ex- 
ecutors, and administators, in the penal sum of fifteen thousand 
dollars ($15,000.00); for the payment of which sum, well and truly to 
be made, we and each of us do hereby, jointly and severally, bind 
ourselves and our respectives heirs, executors, and administrators. 

The condition of the above obligation is such that whereas, on 
the 9th day of July, A. D. 1885, in a certain cause in the cireuit court 
of the United States for the northern district of Illinois then pend- 
ing, on the chancery side thereof, in which Eugene B. Myers was 
complainant and Bernard Callaghan, Andrew Callaghan, Andrew 

P. Callahan, and Sheldon A. Clark, late copartners under the 
221 firm name of Callaghan and Company, were defendants, a 

decree was rendered in favor of the said complainant and 
against the said defendants for the sum of eleven thousand seven 
hundred and sixty dollars and nineteen cents ($11,760.19), together 
with costs of suit, from which decree the said defendants have 
prayed for and been allowed an appeal to the Supreme Court of the 
United States: 

Now, if the said Bernard Callaghan, Andrew Callaghan, Andrew 
P. Callaghan, and Sheldon A. Clark shall duly prosecute their said 
appeal with effect and if they fail to make their appeal good shall 
answer all damages and costs and moreover pay the amount of said 
decree with costs, interests, and damages rendered and to be ren- 
dered against them in case said decree shall be affirmed by said 
Supreme Court, then the above obligation to be void ; otherwise to 
remain in full force and effect. 

In witness whereof the parties have hereunto respectively set their 
hands and seals, at Chicago, this 18th day of July, A. D. 1885. 


BERNARD CALLAGHAN. [seatr. 
SHELDON A. CLARK. — ,[seat. 
THOMAS H. FLOOD. SEAL. 
WILSON L. MEAD. SEAL. 
JAMES E. CALLAHAN.  [seat. 
JOHN R. WALSH. ant 


Approved 
H. W. BLODGETT, Judge. 


Endorsed: Filed July 18, 1885. Wm. H. Bradley, clerk. 
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222 On the same day, to wit, on the eighteenth day of July, 
1885, the certificate of evidence in said cause was filed in said 
clerk’s office, and is in the words and figures following, to wit: 


Certificate of Evidence. 


UNITED STATES OF AMERICA, Lo 
Northern District of Illinois, { * 


In the Circuit Court of the United States. 


MYERS 


In Chancery. 


EvGeENE B. 


Us, 
BERNARD CALLAGHAN, ANDREW CALLAGHAN, ANDREW P. CALLAHAN, 
SHELDON A. CLARK, MARSHALL D. Ewe tt, and VY. B. Denstow. 


Com plainant’s testimony concerning infringement of volumes 32 to 
38, embraced in original bill. 


Be it remembered that upon the hearing of the above-entitled 
cause complainant, to maintain the issues upon his part as to the in- 
fringement of volumes 32 to 38, Inclusive, of the Illinois Reports, 
embraced in the original bill of complaint, read in evidence the fol- 
lowing depositions: 

And thereupon complainant read in evidence the depositions of 
William E. Foote, Marshall D. Ewell, John D. Adair, Robert Fergus, 
James Bb. Bradwell, Edward J. Hill, Eugene B. Myers, and G,. L. 
Barber. 


9°93 ~=6In the Circuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


EvGeENE B. Myers vs. BERNARD CALLAGHAN ef al. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Monday, the 14th day of October, A. D. 1878. 
Present: J. V. Le Moyne, Esq., solicitor for complainants, and J! 
L. High, Esq., solicitor for defendant-. 
Witii1aM E. Foore, a witness on behalf of the complainant, being 
first duly sworn, was examined in chief by Mr. Le Moyne and de- 
poses and says as follows: 


Q. Please state your name, age, residence, and occupation. 


224 A. William E. Foote: 51 years; Chicago; a printer. 
@. Have you been engaged in the office of the L egal News; 
if so, for how long and in what eapacity ? \ 


A. I think it was two years last July, in the capacity of foreman. 
Q. Since you have been there has the Legal News printed any 
volumes of the Illinois Reports; if so, what volumes and for whom ? 
A. The Legal News Company printed several volumes of the Illi- 
nois Reports for Mr. Callaghan, | know. Whether for Mr. Myers or 
not I do not know; I do not remember. 
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Q. What volumes have been printed for Callaghan and Company ? 
A. I do not know that I could tell you, except one that was 
brought to my mind by talking about it; that was the 58th. We 
printed several, but I have not charged my memory with the num- 
bers of the volumes. 


Q. Can you ascertain by an inspection of the books of the com- 

pany—the Legal News Company—what volumes they were? 

225 A. I do not know; I never had anything to do with the 
books. 


Q. Is there any way you can refresh your recollection as to what 
volumes you printed? 

A. No, sir; in the first place, I am the poorest man to remember 
dates and figures in the world, and I did not charge my memory 
with that at all. I could not tell positively what numbers I printed 
unless I had the copies before me. I know we printed several—ten 
or twelve, perhaps, in all—of the [Illinois Reports and some Iowa, 
but what they were I have no idea any more than if we had never 
prin ‘> them. 

Q. In setting up the volumes that you printed of the Illinois Re- 
ports what copy was used ; was it printed or written? 

A. Sometimes it was all written and sometimes partly printed and 
partly written; sometimes we produce the book entire without any 
changes, called reprints, 

Q. In these cases you used the original book to print from, did 

you? 
aa0.2Cté«‘iéiéCKCSwSSSXR 
Q. Have you any of - copy used that you can produce 
now in connection with your testimony ? 

m4 No, sir. 

. Do you know what was done with it? 

I do not. I have quite a large desk that I lad made to hold 
a a deal of copy. I usually put the copy in this place in my desk 
until it would get full, and when it did I dumped them into the 
basket and they carried them away and sold them for old paper. 

Q. Have you any portion of the 38th volume ? 

A. | have brought a book with me that the copy was cut from. 

Please produce it. 

A Of course, I furnished no copy myself. I had nothing to do 
with the copy, except to deal it out to the workmen, and, of my own 
knowledge, of course, I do not know anything of it. 

227 Witness produces the book referred to by him in his testi- 
mony. | 

Q. Will you attach this to your deposition as an exhibit? 

A. I know nothing about it. It was simply handed to me. I 
know nothing of it myself. 

Have you any objection to having it attached to your deposi- 
tion? 

A. No, sir; I have no objection. 

Counsel for the complainant offers in evidence the book produced 
by the witness, marked Exhibit No. 1. 


——— 
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Objected to by defendants’ counsel as incompetent. 


Q. On the inside of the cover of this book I wish you to observe 
there is written: “ This is the book brought by Callaghan and Com- 
pany, Monday noon, July 30th, 1877;” state in whose handwriting 
that is there, if you know (indicating). 

A. It looks like Judge Bradwell’s handwriting. It is rather better 

than his usual handwriting, though. 
228 @. Are you familiar with his handwriting ? 
A. Well, I saw it frequently—not very familiar with it. 
He always writes with his type-writer, as a general thing. Occa- 
sionally I saw it. 

Q. Do you believe that to be his handwriting or not? 

A. Well, I do not know. I should not be willing to testify that 
I knew that to be his handwriting. 

Q. Can you fix the date when the Legal News Company printed. 
the 38th volume of the Illinois Reports for Callaghan and Com- 
pany? 

A. No, sir; I do not remember when it was. I could not, from 
memory, fix the date. We have within two years printed some 
twelve volumes of law books, I presume, and I never took any pains 
to fix any of them in my mind at all. The copy has been passed 
out and been thrown into the waste basket, and had been sold for 

waste paper. When you ask me a question like that I could 
229 not answer it for my life. 


Mr. Hiau: 


Q. Some of those you printed for Callaghan you say were reprints 
of Iowa? 

A. I could not tell you whether they were for Callaghan or not. 
It seems to me they were for Callaghan, as near as I can remember. 
They were entire reprints—books produced entirely—set line for 
line. 

Q. Of Iowa Reports ? 

A. I think they were Iowa Reports. 


Mr. Le Moyne: 


Q. Where did you obtain this book (indicating)? Did you bring 
it from the office of the Legal News? 

A. Yes, sir. 

Q. Look at the volume now shown you, marked-as Complainant’s 
Exhibit No. 2 of Volume 38, and state whether that book was printed 
by the Legal News Company and stereotyped (indicating). 

A. Well, I could not tell you from my personal knowledge 

whether this book is or not; but I know we printed the 38th. 
230 I see it bears the imprint of the Chicago Legal News Com- 

pany. I know, of course, of necessity it must have been 
printed there. 

Q. Look at Complainant’s Exhibit No. 3, being volume 37 (indi- 
cating), and state whether or not that was printed. 
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A. Yes, sir; I think that was printed by the Legal News Com- 
pany also, 

(). Can you tell when? 

A. No, sir; I cannot. 

. Q. Look at Complainant’s Exhibit No. 4, being volume 33 (indi- 
‘ating), and state whether that was printed by the Legal News 
Company. 

A. I should say it was. 

Q. Did you distribute the copy for each of those books ? 

A. Yes, sir. 

Q. From whom did you receive it? 

A. From Judge Bradwell. I received all the copy from him. 

Q. What was done with the copy after it was set up? 

A. Well, it was put up in my desk, and from there it en- 
931 tered into a basket, so far as I know, and sold for old paper. 
> § Q. What was.the name of the proof-reader? 
A. Well, I am one of thetn. 


Mr. Myers: 


Q. Did thé author read the proof or did he not? 
A. On what? 


Mr. Le Moyne: 


@. On these volumes. 

A. If I remember correctly, I read the proof myself. Mr. Ewell 
read the proof of one of these volumes; that, | think, was read again 
in page form by Miss Tomlin in the office, and then it came to me 
to be revised before it went to press—before going into the plate— 
and then it was sent to the stereotype foundry. It always came to 
me last. | 

Q. Did the copy come with it? 

A. No, sir; the first time it was read by copy; it was read by copy 
also in the other room. 7 

Q. Mr. Foote, do you know of the Legal News Company having 
printed the 37th volume of Illinois Reports for Mr. Myers? 

A. Well, it seems to me one of the numbers; as I said be- 
252 fore, | am very poor at numbers, but it seems to me we 
printed the 37th volume. 
| QQ. For Mr. Myers? 
| A. Yes, sir; it seemed to me we did. I hardly ever had anything 
to keep in memory the numbers of the volumes. I mark it off, 
the number of the volume or law book. I mark. it with Myers at 


ae the head of every galley, so 1 know what it is. From the time the 
a book comes in until it goes out we never look atit. 1 recollected hear- 


ing the numbers mentioned at the time, but I forget. 

“ Q. Do you remember of or know of any of the type that was set 
up for Mr. Myers’ book being used before it was distributed to print a 
book for Callaghan and Company ? 

A. No, sir. 

Q. Do you know anything about that being done in the office ? 
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A. No, sir. 
Q. Have you any more of the remnants of books similar to the 
one you have produced here in the office? 
A. Not tiiat I know of; sometimes we cut the books up and 
233 leave only the covers, and then we use the printed copies only 
because they are handled more easily than they wouid be left 
in the book. The book is straight off the cover. 
Q. You have no other covers of the books of Illinois Reports 
similar to this? 
A. No, sir. 


Cross-examination waived. 
Signature waived. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Monday, the 14th day of October, A. D. 1878. 


MarsHatL D. Ewrtt,a witness on behalf of the complainant, 
being first duly sworn, was examined in chief by Mr. Le Moyne, 
and deposes and says as follows: 


Q. Please state your name, age, residence, and occupation. 

A. My name is Marshall D. Ewell; occupation, lawyer ; 
234 _—iresidence, South Evanston. 

Q. Did you prepare any volumes of the Illinois Reports for 
publication for Callaghan and Company ? 

A. I did. 

@. If so, when and what volumes? 

A. I did. Numbers 32 to 36, inclusive. 

Q. You did not prepare the 32nd ? 

A. Yes, sir; the 32nd I prepared. 

Q. Did you prepare any more? 

A. No; I prepared the 31st, but they subsequently bought it; and 
44 and 45, but they were not published. I could not tell exactly 
the time except by looking at them, and I do not know that I could 
tell then. 

Q. You could tell the year, I suppose ? 

A. It must have been in the year 1877.. I see it is entered in 
1877. I think it was all done in the year 1877. 

Q. State from what source you procured the material incorporated 

into the volumes which you prepared. If any of it was pro- 
235 cured from the books of the complainant state how much. 

A. The opinion of the court I did not touch at all; those 
were set up from the regular printed book. The head-notes I wrote 
entire. I got my information from the opinions and from reading 
the case as printed. I did not depend on the notes or the syllabi as 
they appeared in the regular reports at all for the statements. I got 
my information from the printed reports. 

Q. When you say the printed reports you mean from-the books as 
published under the name of Freeman ? 

A. Yes, sir—that is to say, 1 got most of it from that; some of 
them were cases — had been reported in earlier volumes. When- 
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ever that was the case I always went to them, and in quite a good 
many instances I got the information from these earlier reports. 


Mr. Hien: 
Q. Prior to 32? 
A. Yes, sir; prior to 32. In quite a number of instances I used 
those entire. 


Mr. Le Moyne: 


236 Q. Did you read any of the proofs of these volumes? 

A. I have read the proof, except as to the matter which was 
printed copy; that I did not touch. The opinions I did not look at. 
I read the rest.. 

Q. Were all the volumes prepared by vou set up from the books 
of Myers? 

A. Let me understand that question. Do you mean the opinions? 

(). Yes. 

A. The opinions were set up from the printed books of Myers. 

Q. In preparing these books did you have any information or 
source of knowledge on the facts stated in the different cases or of the 
opinions, except the printed volumes of the complainant claimed by 
the complainant t | 

A. I did not, except as to those cases which had been reported in 
earlier volumes, to which I have already alluded. With reference 
to the Index, that was included in one of your former questions. l 
would state that the index was made up entirely de novo by me from 
the printed syllabus or printed proof of the syllabi. 


937 - Mr. Hicu: 


@. Of your own? 

A. Of my own syllabi. 

Q. Who furnished you the volumes of the Illinois Reports used in 
the preparation of your reports? . 

A. I got them at Callaghan and Company’s store. 


Cross-examination waived. 


Testimony taken before Henry W. Bishop, master in chancery of 
sald court, Tuesday, the 15th day of ¢ ictober, A. D. 1878. 


Joun D. Apatr, a witness on behalf of tle complainant, being first 
duly sworn, was examined in chief by Mr. Le Moyne, and deposes 
and says as follows: 


Q. Please state your name, age, residence, and occupation. 
A. John D. Adair; age, 36; residence, Chicago; occupation, a 
lawyer. 
Q. State if you have examined any of the volumes of Illinois Re- 
ports as being reprinted for Callaghan and Company, and 
238 compared them with any volumes as published by Myers and 
Chandler. 
A. I did. 


‘> syervsee 
13—336 


96 BERNARD CALLAGHAN ET AL. VS. EUGENE B. MYERS. 


A. No, sir. 
Q. Have you any more of the remnants of books similar to the 
one you have produced here in the office? 
A. Not that I know of; sometimes we cut the books up and 
233 leave only the covers, and then we use the printed copies only 
because they are handled more easily than they wouid be left 
in the book. The book is straight off the cover. 
Q. You have no other covers of the books of Illinois Reports 


similar to this ? 
A. No, sir. 


Cross-examination waived. 
Signature waived. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Monday, the 14th day of October, A. D. 1878. 


MarsHAtL D. Ewe, a witness on behalf of the complainant, 
being first duly sworn, was examined in chief by Mr. Le Moyne, 
and deposes and says as follows: 


Q. Please state your name, age, residence, and occupation. 

A. My name is Marshall D. Ewell: occupation, lawyer ; 
234 residence, South Evanston. 

Q. Did you prepare any volumes of the Illinois Reports for 
publication for Callaghan and Company ? 

A. I did. 

~ If so, when and wh: at volumes ? 

. I did. Numbers 32 to 36, inclusive. 

@ You did not prepare the 32nd ? 

. Yes, sir; the 32nd I prepared. 

o. Did you prepare any more? 

A. No; I prepared the 31st, but they subsequently bought it; and 
44 and 45, but they were not published. I could not tell exactly 
the time except by looking at them, and I do not know that I could 
tell then. 

Q. You. could tell the year, I suppose ? 

[It must have been in the year 1877. I see it is entered in 
1877. I think it was all done in the year 1877. 
Q. State from what source you procured the material incorporated 
into the volumes which you prepared. If any of it was pro- 
235 cured from the books of the complainant state how much. 

A. The opinion of the court I did not touch at all; those 
were set up from the regular printed book. The head-notes I wrote 
entire. I got my information from the opinions and from reading 
the case as printed. I did not depend on the notes or the syllabi as 
they appeared in the regular reports at all for the statements. I got 
my information from the printed reports. 


Q. When you say the printed reports you mean from.the books as 
published under the name of Freeman? | 
A. Yes, sir—that is to say, 1 got most of it from that; some of 


them were cases — had been reported in earlier volumes. When- | 


| 
) 
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ever that was the case I always went to them, and in quite a good 
many instances I got the information from these earlier reports. 


Mr. Hiau: 


@. Prior to 32? 
A. Yes, sir; prior to 32. In quite a number of instances I used 
those entire. 


Mr. Le Moyne: 


236 Q. Did you read any of the proofs of these volumes? 

A. I have read the proof, except as to the matter which was 
printed copy; that I did not touch. ‘The opinions I did not look at. 
I read the rest. 

Q. Were all the volumes prepared by vou set up from the books 
of Myers? 

A. Let me understand that question. Do you mean the opinions? 

. Yes. 

A. The opinions were set up from the printed books of Myers. 

Q. In preparing these books did you have any information or 
source of knowledge on the facts stated in the-different cases or of the 
opinions, except the printed volumes of the complainant claimed by 
the complainant ? 

A. I did not, except as to those cases which had been reported in 
earlier volumes, to which I have already alluded. With reference 
to the index, that was included in one of your former questions. I 
would state that the index was made up entirely dle novo by me from 
the printed syllabus or printed proof of the syllabi. 

237 + Mr. Hicu: 
Q. Of your own? 

A. Of my own syllabi. 

Q. Who furnished you the volumes of the Illinois Reports used in 
the preparation of your reports ? 

A. I got them at Callaghan and Company’s store. 


ss 


Cross-examination walved. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Tuesday, the 15th day of October, A. D. 1878. 


Joun D. ApAtIR, a witness on behalf of the complainant, being first 
duly sworn, was examined in chief by Mr. Le Mc «8, and deposes 
and says as follows: 

(J. Please state your name, age, residence, and occupation. 

A. John D. Adair; age, 36; residence, Chicago; occupation, a 
lawyer. 

Q. State if vou have examined any of the volumes of Illinois Re- 

ports as being reprinted for Callaghan and Company, and 
238 compared them with any volumes as published by Myers and 
Chandler. 
A. I did. 


*> *vevys 
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Q. If so, what numbers; and state what examination you have 
made, and state whether, from the examination you have made, the 
book of Callaghan and Company is copied in any degree from the 
corresponding volume of Myers. 

A. Those I did examine—many of the syllabi, [ remember, were 
almost identical. 

Q. Can you remember what volumes you examined ? 

A. I do not remember which ones I did examine. 

Q. Can you tell by looking at them? 

A. Yes, sir; [ examined a great many. I examined volumes 34, 
30, 36, and 38. 

Q. If so, state what numbers, and state what examination you 
have made, and state whether, from the examination you have 
made, the book of Callaghan and Company is copied in any degree 
from the corresponding volume of Myers. 

A. I answered that before. ‘They were substantially the 

same. 
239 Q. Was there any similarity in the arrangement of the 
‘cases and in the paging of the books between the books as 
published by Callaghan and those published by Myers? 

A. The arrangement of the cases in their successive orders in the 
books I examined was the same, and the paging was made the same 
by marginal paging. 

Q. State if there was a similarity between the two books in ap- 
pearance; whether, in your opinion as a lawyer, the books of Cal- 
laghan would in any degree supersede or take the place of the books 
of Myers and Company. 

A. There was a similarity in their appearance. They were bound 
as law books usually are, and, in my opinion as an attorney, they 
were well calculated to take the place of the Illinois Reports proper. 


Cross-examination waived. 
It is agreed that the volumes shall be produced as exhibits on the 
trial without being attached to the testimony. 


240 ‘Testimony taken before Henry W. Bishop, master in chan- 
cery of said court, Tuesday, the 15th day of October, A. D. 
1878. 


RoBERT FERGUS, a witness on behalf of the complainant, being 
first duly sworn, was examined in chief by Mr. Le Moyne, and de- 
poses and says as follows: 

Q. Please state your name, age, residence, and occupation. 

A. Robert Fergus; a printer; age 63. 

Q. How long have you been living in Chicago and engaged in 
printing ? 

A. I have been in Chicago going on forty years engaged in the 
printing business. 

Q. State if at any time in 1877 you saw any volumes of the IIli- 
nois Reports being reprinted ; if so, when, by whom, for whom, and 


‘ 


what copy was being used for the same ? 


) 
| 
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A. In June, 1877, I saw, in Madison, Wisconsin, in the printing 
office of David Atwood, a leaf, 309 and 310, of volume 35, 
241 = Illinois Supreme Court Reports, and in the stereotype foundry 
[ saw other parts of the same volume. The copy was that of 
Freeman’s edition, published by Myers, and they told me there that 
the volume was being reprinted for Callaghan, of Chicago. In the 
printing office they told me that this volume was being done for 
Callaghan, the publisher, of Chicago, and other volumes of the same 
rg 


Answer objected to as incompetent. 


Q. Did you see any portion of the book of the 35th volume, as 
published by Myers, in use there by the printers ? 

A. The only leaf that I saw was page- 309 and 310. 

(. How was it being used ? 

A. It was being used as copy for the compositor. There was a 
piece of manilla paper pasted over the syllabus and a new one writ- 
ten for it. I lifted it up and saw that the one below was crossed out; 
the printed one was crossed out. 


242. Cross-examination by Mr. Hier: 


Q. At whose request did you visit Madison on that occasion ? 
A. Indirectly, my son. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Tuesday, the 15th day of October, A. D. 1878 


JAMES b. BRADWELL, a witness on behalf of the complainant, being 
first duly sworn, was examined in chief by Mr. Le Moyne, and de- 
poses and says as follows: 


(. Please state your name, age, residence, and occupation, and if 
you are an officer of the Chicago Legal News Company. 

A. James B. Bradwell; I am fifty years of age the 16th day of last 
April; occupation, a lawyer; secretary of the Legal News Company. 

Q. Did the Chicago Legal News Company publish any volumes of 
the Illinois Reports for Callaghan and Co.; if so, when and what 
volumes ? 

A. They never published any. 

Q. Did they print any. 
243 A. They did. 
©. What volumes, and when was it done” 

A. My recollection is that we printed six volumes of Illinois Re- 
ports, but I would not say positively. There might be more and 
might be less. Ido not think there wasmore. ‘The 33d we printed 
for oe Callaghan and Co. in 1877. 

Q. IL ask you to name all that you printed. 

A. The 33d, edited by Professor Ewell; the 37th, edited by Pro- 
fessor Denslow; that was also in 1877, and the 38th, by Professor 
Denslow, in 1877. 

Q. Who furnished you the copy from which these books were 
printed? 


~ 
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A. Different persons. 

Q. Name them. 

A. Messrs. Callaghan & Co. some of it, Professor Denslow some of 
it, and Professor Ewell some of it. I could not say which was Mr. 
Callaghan’s. 

Q. Was the copy written or printed ? 

A. Part of it was printed and partof it was written. The copy 
that Mr. Denslow furnished was all written, I think; every bit 

of it. 
244 @. How much did he furnish ? 

A. Well, my recollection is that we only had two books 
from Professor Denslow; I am not positive about that; that is the 
best of my recollection now, which I have here; the 37th and 38th 
and all the copy that Mr. Denslow gave us, according to the best of 
my recollection, was in writing. 

Q. Your recollection is that vou furnished all the copy of these 
two volumes? 

A. No; I did not say so. Professor Denslow furnished the head- 
notes, and I would not say positively, but my recollection is, that he 
furnished all of the copy for the books, or nearly so, except the 
opinions; I do not think he furnished any of the opinions, accord- 
ing to my recollection now. 

Q. Where did you get them ? 

A. I got them from Messrs. Callaghan and Co. 

Q. What form were they in—written or printed ? 

A. They were printed ? 3 

Q. What was the printer’s matter taken from ? 

A. The volumes of Illinois Reports. 

245 Q. Of the volumes published by whom ? 

A. I donot know. They were the regular edition of the 
Illinois Reports. I do not remember who published them now. 

Q. Examine Complainant’s Exhibit No. 1 and state if that is the 
book, ar the remnant of one, of the volumes from which the opin- 
ions were taken (indicating). 

A. Yes, sir: that is the remnant of one of the books that was 
handed to us for copy, and at or about the same time we got a book 
or books from Mr. Myers. There had been some mistake in another 
office in giving a wrong book. There was two copies of the report 
printed, and I was particular when it came in that they might not 
get it mixed with any other and I marked it. This was the one 
that we used to set up when it was brought (indicating). I threw 
this book away in the waste-paper basket after it was used and sup- 

posed it was all gone up. As near as I can understand about 
246 = it from inquiry, the boys in the office picked it up, thinking 

it might be of some use, and put it on my desk, and that is 
the way it came tu be known that it was there; else [ thought it 
had been destroyed. 

@. Look at the writing on the inside of the book and state whose 
writing that is (indicating). 

A. That is mine. 
Q. Read what is there written. 
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A. “This is the book brought by Callaghan and Co. Monday noon, 
July 30th, 1877.” It isthe 38th. The reason that I put the time 
specially on it was we were under a contract to get this out withina 
certain time. 

Q. That was the volume of the Illinois Reports furnished you by 
Callaghan and Co. from which you took the opinions and the printed 
matter that went into the volume you made for them, was it? 

A. Yes, sir. I cut the opinions out myself. 

Q. They furnished you the book to use in that way? 

247 A. Yes, sir; they furnished the book. 

(). Did they furnish you a copy of the Illinois Reports as 
published by Myers or Freeman of the other volumes that you 
printed for them ? 

A. Yes, sir; they or some parties in the office. I cannot just re- 
member who b-ought it. However, we did not furnish any copy. I 
would like to say in regard to this book I shouid not have brought 
it at all or given it up unless by a written order, by written notice 
to produce it, ora subpcena. 

(). You say you would not have produced it unless you had been 
required to do so? 

A. By the power of the court, which I could not resist. No, sir; 
I should not have done it. 

Q. It was not produced willingly, then—voluntarily ? 

A. No, sir; certainly not; because I would not produce any copy 
from my office for anybody voluntarily. 

(. At the time the notice was served on you to retain that 
248 book was not that book full of the copy which had been used 

by the printers ? 

A. No, sir. 

Q. Which had been place in the covers after having been cut out 
and used ? | 

A. It never was in the book, sir; not a word of it. The book is 
just as it was then. 


Cross-examination waived. 


Testimony taken before Henry W. Bishop, master in chancery of 


said court, Tuesday, the 15th day of October, A. D. 1878. 


Epwarp J. Hitt, a witness on behalf of the complainant, being 
first duly sworn, was examined in chief by Mr. Le Moyne, and de- 
poses and says as follows: 


Q. Please state your name, age, residence, and occupation. 

A. Edward J. Hill; residence, Chicago; age, 45; occupation, 
attorney-at-law. 

Q. State if you have been in any degree familiar with the 

249 = Illinois Reports; if so, for how long and what examination vou 

have made of volumes 32 to 46; whether-you have seen the 

books as published by Callaghan and Co., volumes 352 to 39, and 

whether you have made any examination of the books of Callaghan 

and Co. in comparison with those as published by Meyers or Myers 
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& Chandler; if so, how much of an examination have you made, 
of what volumes, and when did you make it? 

A. The original volumes as published, mentioned from 32 to’37, 
I took one by one as they were published. 

(). Of whose edition ? 

A. Of the original edition by Myers, and then went to Milwaukee 
and took them from time to time as they were issued from the press. 
I was quite familiar with the original edition. Subsequently the 
other volumes I purchased after | came to Chicago, up to and in- 
cluding 39, I think, and 46. I had occasion to use them continually 
ever since they were published until the present time. I exam- 

ined the edition published by Callaghan and Co., edited— 
200 some of them—by Ewell and some by Denslow, at various 

times from the time that they were issued from the press. | 
examined them particularly at the request of Mr. Myers about the 
time this suit was commenced, I think, or a little while before. 

Q. State whether there is any similarity between the volumes as 
published by Callaghan & Co. and the corresponding numbers as 
published by Myers or Myers and Chandler; if so, state in whiat the 
similarity consists. | 

A. Practically I found them interchangeable. I could use the 
one as well as the other. For example, the references to the 34th 
of Illinois in any of the law books or briefs of counsel I could find 
quite as well in the edition by Callaghan as in the edition by Myers, 
and the same fact as to each of the other volumes of the reports 
named. 

Q. State if there was any similarity in the arrangement of the 
vases und the paging. 

A. The paging was substantially the same in either edition. 

251 The reports of cases—the statement of the case—are oftentimes 

abridged and changed, but substantially the same matter, and 

an occasional change in the phraseology. The head-notes were 

changed considerably, as a general thing. The head-notes in the 

new edition, by Callaghan and Co., were perhaps in clearer and 
more concise language than in the original report. 

Q. How was the paging arranged in the Callaghan and Co. edi- 
tion ? 

A. I do not remember as to the arranging of the pages. I think 
there were breaks between the pages, so that the original paging in 
the original edition was preserved in the new edition. 

Q. State, from the examination you made and comparison of the 
two books, whether or not one book was made from the other. 

Objected to as incompetent. 

A. My opinion is that they were substantially copies, except as to 
the head-notes. 

Q. Have you had some experience as a publisher. of law 

books ? 
252 A. I have some. 
Q. If so, for how long ? 

A. For about ten years. 


, 
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Q. What, in your opiuion, would be the effect of the publication 
of the books of Call: whan and Co. on the sale of the books of Myers 
and Co, ? 

A. I could hardly answer that question. 

. Would one book, in your opinion, supersede or take the place 
of the other or be sold instead of the other? 

A. So far as Iam concerned individually I would as lieve have 
the one as the other. It fills the place—the new edition fills the 
place—of the old very well. I should suppose that they might be 
sold in sets and volumes, precisely the same as the original. 

(). Would the publication of the edition of Callaghan and Co. 
tend to injure the sale of the other? 

A. I should think it would. 


Cross-examination by Mr. Hian: 


208 Q. Did not you find in the edition of Callaghan and Co., on 
the back of each of the volumes, from 32 to 38, ine ‘lusive, in 
legible type, the name of Ewell or Denslow, as the case might be, in 
lieu of the name of Freeman, which appears on the back of the 
original edition—on the label at the bottom ? 
= [ did, sir. 

Did you not find on the title page of each of the volumes 
as on lished by Callaghan and Co., in lieu of “ Reported by Norman 
LL. Freeman, ‘the words“ Re- -reported and re-edited by Marshall D. 
Ewell,” or by “ V. B. Denslow,” as the case might be, with the re- 
spective volumes ? 

A. I did. 

(). Did you not find onthe title page of the same volumes pub- 
lished by Callaghan and Co.,in leu of the name of “ E. b. Myers” or 
“ Myers and Chandler,” as publishers, at the bottom of the page, the 


7 


name of “ Callaghan and Co.?” 
A I did. 
204 (. Did you not find the year 1877 at the bottom of the title 


page in each of the volumes of Callaghan and Co. instead of 
any other year that may appear on the original edition ? 

A. Some of the volumes. I do not remember whether it was 1877 
or some other year. 

Q. Did you not find on the second page—that is to say, the reverse 
of the title page—of each of the volumes published by Callaghan 
and Co. the printed statement of the entry according to act of Con- 
gress, in the office of the Librarian, at Washington, by Callaghan and 
Co., instead of entered by E. Bb. Myers or Myers & Chandler, as in 
the original edition ? 

| did. 

Q. Did you not find throughout the different volumes published 
by Callaghan and Co., before the head-notes of the different cases, a 

condensed statement, usually in italics, of the contents of the 

255 different head-notes in brief which does not appear in the 
original edition ? 

A. ‘That is characteristic of the “38” anc 


ae: +: Tam 
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Q. So far as you recollect, is it not characteristic of all the vol- 
umes of the Callaghan edition ? 

A. I could not savy now without examining them again. 

Q@. Did not you find in the different volumes, as published by 
Callaghan and Co., notes, with references to adjudicated cases, ap- 
pended to very many of the opinions and decisions which don’t 
appear in the original volumes? 

A. I did. 

Q. Are not the points to which I have just called your attention, 
in your opinion as a lawyer or as a publisher, points of dissimilarity 
from the original edition which would strike the attention of a law- 
yer to indicate a different edition from Myers’ edition ? 

A. They are. | 

Q. Would nota lawyer or an ordinary purchaser, a person of 

average intelligence, using the edition of Callaghan and Co. 
206 ~=—recognize at a glance on taking up the edition with the name 
of Ewell or Denslow on the back that it was a different vol- 
ume from the Freeman volume? 
A. Ishould; I cannot say what others might do. 


Redirect examination by Mr. Le Moyne: 


Q. With the exception of the changes you have mentioned, is not 
the name of the report on the back of the title page in the edition 
of Callaghan and Co. made in very close imitation of those of 
Myers’ books? 

A. They look very much alike. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Tuesday, the 15th day of October, A. D. 1878. 


EvGenrk B. Myers, a witness on behalf of the complainant, being 
first duly sworn, was examined in chief by Mr. Le Moyne, and de- 
poses and says as follows: 


257 Q. Please state your name, age, residence, and occupation. 
A. My name is Eugene BL. Myers ; of lawful age; occupation, 
law-book seller. 
Q. Are you the complainant in this suit? 
A. Yes, sir. 
Q. State if in 1876 and 1877 you were the owner of any of the 
copyrights of the Illinois Reports ; if so, what volumes. 


Objected to as incompetent. 


A. I was owner of volumes 32 to 46, inclusive. 

Q. State if you had any stereotype plates of any of said volumes ; 
if so, state of what volumes you had the plates in 1876 & 1877. 

A. I had the plates of volumes 37 to 46, inclusive. 

Q. State what was the value of the copyright per volume of each 
of the volumes from 32 to 46; in the spring of 1877. 
A. The copyright without the plates? 


what volumes? 
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@. Yes, sir. 
258 A. From $6.00 to $7.50. 
(. Per volume? 

A. Per volume. I never paid less than $6.00 for the preparation 
of similar work. 

Q. What were the plates that you owned worth per volume? 

A. An average of $7.70. 

Q. State if Callaghan and Co., the defendants in this suit, had any 
knowledge of your claim to the copyright of the volumes in question 
in this suit from January to July, 1877? 

A. They were aware that I owned’ the copyright—had a copy- 
right. 

Q. State if any application was made by them to you to purchase 
the copyright of said volume. Ifso, when and what was the propo- 
sition made by them to your 

A. The first application was made in 1876, when they stated that 
they had purchased the copyrights of volumes one to thirty, inclu- 

sive, and wanted to know if | would reprint thirty-two and 
259 afterwards, which were out of print, and if not, would [ sell 

the copyright tothem. Subsequently, in the latter part of the 
vear 1876, we had several interviews regarding the sale by me and 
the purchase by them of my copyrights and the stereotype plates of 
volumes 382 to 46, inclusive. 

Q. Were there any subsequent negotiations ; if so, when and with 
what result? 

A. Well, at various times down to the summer of 1577, as late as 
as June, 1877, the values were considered and talked about. A 
proposition was made by Callaghan and Co. to me first at $4,000, and 
subsequently at $3,000, which was declined, as | did not deem it a 
sufficient price for the property. 

Q. Was there any arrangement of any kind made between you 
and them on the subject; if so, what was it? 

A. No arrangement was made. They threatened if I did nof 

accept their offer that they would proceed to reprint the 
260 books. 
Q. State whether they have reprinted any of them; if so, 

A. They have reprinted volumes 32, 33, 34, 35, 36, 37, 38, 39, and 
45—that 1s, so far as I know. 

Q. How many of those volumes, if any, were reprinted by them 
before this bill was filed ? 

A. Volumes 32 to 38, inclusive. 


Defendants’ counsel objects to any testimony concerning volumes 
later than 88. 


Q. State if they have indicated an intention to reprint other vol- 
umes of which you claim a copyright. If so, what has been done by 
them in this respect ? 

Defendants’ counsel objects to the question as incompetent and 
irrelevant. 
14—336 
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Q. So far as you recollect, is it not characteristic of all the vol- 
umes of the Callaghan edition ? 

A. I could not say now without examining them again. 

Q. Did not you find in the different volumes, as “published by 
Callaghan and Co., notes, with references to adjudicated cases, ap- 
pended to very many of the opinions and decisions which don’t 
appear in the original volumes ‘ 

A. I did. 

Q. Are not the points to which I have just called your attention, 
in your opinion as a lawyer or as a publisher, points of dissimilarity 
from the original edition which would strike the attention of a law- 
yer to indic¢ ate a different edition from Myers’ edition ? 

A. They are. 

Q. Would nota lawyer or an ordinary purchaser, a person of 

average intelligence, using the edition of Callaghan and Co. 
206 recognize ata glance on taking up the edition with the name 

of Ewell or Denslow on the back that it was a different vol- 
ume from the Freeman volume? 

A. Ishould; I cannot say what others might do. 


Redirect examination by Mr. Le Moyne: 


Q. With the exception of the changes you have mentioned, is not 
the name of the report ‘on the back of the title page in the edition 
of Callaghan and Co. made in very close imitation of those of 
Myers’ books? 

A. They look very much alike. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Tuesday, the 15th day of October, A. D. 1878. 


EvuGENE B. Myers, a witness on behalf of the complainant, being 
first duly sworn, was examined in chief by Mr. L—E Moyne, and de- 
poses and says as follows: 


207 Q. Please state your name, age, residence, and occupation. 
A. My name is Eugene B. Myers ; of lawful age; occupation, 
law-book seller. 
Q. Are you the complainant in this suit? 
A. Yes, sir. 
Q. State if in 1876 and 1877 you were the owner of any of the 
copyrights of the Illinois Reports ; if so, what volumes 


Objected to as incompetent. 


A. I was owner of volumes 32 to 46, inclusive. 

Q. State if you had any stereotype plates of any of said volumes ; 
if so, state of what volumes you had the plates in 1876 & 1877. 

A. I had the plates of volumes 37 to 46, inclusive. 

Q. State what was the value of the copyright per volume of each 
of the volumes from 82 to 46, in the spring of 1877. 
A. The copyright without the plates? 
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Q. Yes, sir. 
258 A. From $6.00 to $7.50. 
(). Per volume? 

A. Per volume. I never paid less than $6.00 for the preparation 
of similar work. 

Q. What were the plates that you owned worth per volume? 

A. An average of $7.75. 

Q. State if Callaghan and Co., the defendants in this suit, had any 
knowledge of your claim to the copyright of the volumes in question 
in this suit from January to July, 1877 ? 

A. They were aware that I owned the copyright—had a copy- 
right. 

Q. State if any application was made by them to you to purchase 
the copyright of said volume. If so, when and what was the propo- 
sition made by them to you? 

A. The first application was made in 1876, when they stated that 
they had purchased the copyrights of volumes one to thirty, inelu- 

sive, and wanted to know if I would reprint thirty-two and 
259 afterwards, which were out of print, and if not, would I sell 

the copyright tothem. Subsequently, in the latter part of the 
vear 1876, we had several interviews regarding the sale by me and 
the purchase by them of my copyrights and the stereotype plates of 
volumes 32 to 46, inclusive. 

Q. Were there any subsequent negotiations ; if so, when and with 
what result? 

A. Well, at various times down to the summer of 1877, as late as 
as June, 1877, the valyes were considered. and talked about. A 
proposition was made by Callaghan and Co. to me first at 34,000, and 
subsequently at $3,000, which was declined, as I did not deem it a 
sufficient price for the property. 

Q. Was there any arrangement of any kind made between you 
and them on the subject; if so, what was it? 

A. No arrangement was made. They threatened if I did not 

accept their offer that they would proceed to reprint the 
260 books. 
Q. State whether they have reprinted any of them; if so, 
what volumes? 

A. They have reprinted volumes 32, 33, 34, 35, 36, 57, 38, 39, and 
43—that is, so far as I know. 

Q. How many of those volumes, if any, were reprinted by them 
before this bill was filed ? 

A. Volumes 382 to 38, inclusive. 


Defendants’ counsel objects to any testimony concerning volumes 
later than 38. 

Q. State if they have indicated an intention to reprint other vol- 
umes of which you claim a copyright. If so, what has been done by 
them in this respect ? 

Defendants’ counsel objects to the question as incompetent and 
irrelevant. 


14—33 
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A. They have, and had before the filing of this bill, announced 
by their advertisements the republication to the 46th, inclusive. 

Q. State whether these books are offered for sale by Callaghan 
and Co. 

A. They are. | 
261 (. State whether they are offered as part of the set of Illi- 
nois Reports in connection with other reports. 

A. They are offered in full sets of Illinois Reports and separately. 

Q. Have you examined the books of volumes 32 to 38, as published 
by Callaghan and Co., and compared them with the books of which 
you claim the copyright. If so, state if the books of Callaghan and 
Co. are similar to yours. 

A. I have examined and compared the volumes published by them 
with those which were published by me, and find them very similar. 

Q. How long have you been a publisher and seller of law books 
in Chicago ? 

A. Over 18 years. 

Q. State whether the books of Callaghan and Co. are offered and 
sold in this market in place of your books or are they purchased by 
persons who already have your books. 

A. They are offered and sold by Callaghan and Co. in place of 

my books. 
262 Q. State what, if anything, has been done since these books 
were published by the defendants to supersede the use of 
your books with the books published by them. 

A. They have been selling them. 

Q. Advertising them ? 

A. Advertising and selling them. 

Q. How many copies of the reports in question had you at the 
time this suit was commenced—from 32 to 46? 

A. From thirteen hundred to fifteen hundred copies. 

Q. What was the value per copy of those reports ? 

A. An average of four dollars and fifty cents a volume. 

@. Have you at any time reprinted any of the volumes of which 
you claim a copyright; if so, when, and what volumes? 

A. I reprinted volume 46 in 1876. I reprinted 37 and 38 in the 
summer of 1877, and intended to reprint the others during the same 
year, under the advice of the reports, and so announced it. 

Q. When? 

A. In the month of March, 1877. 

Q. How? 
263 A. By a circular advertisement. 
Q. Can you produce a copy of that circular? 

A. I can produce a copy of one circular; it was printed in the 
month of February, 1877, and was mailed about March Ist, 1877. 
(Produces printed circular.) 


Complainant’s solicitor offers in evidence the printed circular pro- 
‘duced by witness, and the same is hereto annexed and marked 
Complainant’s Exhibit No. 1. 
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Q. When you say these circulars were mailed, to whom were they 
mailed ? 

A. That circular was mailed to the book trade generally; the 
others were to the profession. 

Q. When was that issued—the other one? 

A. About the same time. 

Q. Have you a copy of that? 

A. I have not. 


Defendants’ solicitor objects to the testimony relating to any 
other circular as incompetent. 


Q. When did you begin work on the volumes you are publishing, 
37th and 38th ? 
264 A. 38 in May, and 37 about the Ist of July. I reprinted 38 
before 37. I find on referring tomy memorandum that volume 
38 was commenced in the month of April and volume 37 in the 
month of May, 1877. Volumes 39 to 45 were stereotyped pre- 
viously. 


Cross-examination by Mr. Hicu: 


Q. In your examination-in-chief you have spoken of certain con- 
versations with the defendants as early as the year 1876 concerning 
the reports in question. About what months did these conversa- 
tions begin, as you now recollect? 

A. I do not remember the month. 

Q. Do you recollect a conversation upon that subject with Andrew 
Callaghan, one of the defendants, about the month of November, 
1876? 

A. I do not remember the month. I had a conversation with 
him in that year. 

Q. Some time during the fall or early in the winter of that 

year * 
265 A. 1 presume two or three times. It was after they bought 
the early volumes. 

(). Is it not true that about the month of November, 1876, An- 
drew Callaghan came to you,and that an interview ensued with ref- 
erence to the republication of the voiumes then out of print? 

A. Very likely. 

Q. Did he not then state to you, in substance, that they desired 
you to go on with the republication of the volumes out of print, and 
that unless you did so they would be compelled to do so to supply 
the trade ? 

A. | do not remember that part. 

(. You have no recollection of that? 

A. No; I remember his saying that they should reprint all Mr. 
Freeman’s volumes unless he submitted to their terms. 

Q. Did you in any interview with Andrew Callaghan, in the 
month of November, 1876, say to him, in substance, that you would 

sell the defendants all your interest in volumes 32 to 46, in- 
266 ~—clusive, including your alleged copyright, stock in trade, 
stereotype plates, and volumes on hand for seven thousand 
dollars ? 
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A. I do not think I did; I know I did not at that time. 

Q. What, if anything, was said to him by you on that subject at 
that time? 

A. I think I said I would entertain a proposition from them for 
the purchase. 

Q. Did not you yourself at that time make a definite proposition ? 

A. No, sir; I did not; for the reason that [ had a verbal contract 
with the reporter not to sell these reports or copyrights at any price 
without his consent. 

Q. Do you mean to say that as early as the month of November, 
1876, Andrew Callaghan had not notified vou that unless you re- 
published the volumes out of print they would be compelled to do 
so to supply the trade? 

A. I do not remember ; it is possible. There was a great 
267 deal of talk and threatening going on as to what they would 
do; I think it is probable he said so. 

Q. Did you not, in an interview with Andrew Callaghan, about 
the month of November, 1876, say to him, in substance, that you 
would not reprint volumes 32 to 38 and give as your reason that 
you had already reprinted volume 46, which had not been a paying 
investment ? 

A. I do not remember that conversation; I may have said that 
46 had not yet paid me; I guess I did. 

Q. Did you not in the interview say to him that you would not 
reprint volumes 32 to 38 ? 

A. At that time I would not. 

Q. Did you not say to him you would not? 

A. I very likely said to him I would not reprint them at that 
time. 

Q. What else, if you recollect, transpired ? 

A. If you will ask me a question I will try to answer. 

Q. Have you any recollection of anything else that was said by 

either of you at that time? 
268 A. You refer to a conversation in the month of November ; 
I do not remember November, December, or October. 

Q. Do you recollect of an interview with Andrew Callaghan about 
the month of February, 1877, concerning the republication of these 
reports ? 

A. I think we had a conversation about every week during the 
month, all through the winter of 1876 and 1877. 

Q. Do you recollect a conversation in the month of February, 
1877? 

A. What conversation ? 

Q. With Andrew Callaghan, concerning the republication of vol- 
umes 32 to 38? | 

A. Ido not now. See if you can refresh my memory from his 
affidavit. I know there were negotiations going on. 

Q. Do you recollect any interview with Andrew Callaghan in 
your store in the month of February, 1877, concerning the republi- 
cation of these reports? 

A. I think he was in there. 


; 
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Q. A conversation with you upon that subject ? 
A. Very likely. 
269 Q. Do you recollect that at such an interview he said to 
vou, in substance, that their firm would pay you the sum of 

five thousand dollars for all your alleged interest in the copyrights 
of 32 to 46, inclusive, with the stock in trade, stereotype plates, and 
volumes on hand ? 

A. He made a verbal proposition, which I asked him to put in 
writing. and he declined to do so. 

Q. Was that proposition five thousand dollars for the property 
mentioned ? 

A. I do not remember the amount. I think it was five thousand 
dollars that he offered. | 

Q. What reply, if any, did you make to his proposition ? 

A. I told him I would take it under consideration. 

Q. Have you been a subscriber to the Chicago Legal News since 
it has been published ? 

A. I do not think I ever subscribed, but I think it has been sent 
to me. 

Q. Did pe receive it during the year 1877? 

I presume I did. 
270 o Do you recollect a conversation with Andrew Callaghan 
some time in the latter part of February or early in March, 

1877, in which you told him, in substance, that you had seen in the 
Legal News an advertisement announcing. their proposed reprint of 
volumes 1 to 38 of the Illinois Reports ? 

A. I do not remember ever saying so to him. 

Q. Do you say you did not say so to him at that time? 

A. I do not think I ever did. lam pretty positive I never said 
so to him at that time. 

Q. Do vou recollect an interview with Andrew Callaghan, in the 


early part of Mareh, 1877, in which a conversation was had between 


you concerning the republication of these reports ? 

A. We likely had a conversation. I do not remember the date, 
however. . 

Q. Do you recollect that in an interview with Andrew, in the 
month‘of March—the early part of March, 18S77—you stated to him 
that you would furnish to the defendants copies of your volumes 39 

to 46, inclusive, in sets, at the same price at which they 
271 would furnish to you for your trade copies of their proposed 
reprint of volumes 1 to 38, inclusive? 

A. I remember of proposing to furnish them my volumes at the 
same price at which they would furnish me the volumes which they 
had already reprinted, which was previous to the 31st volume. 

Q. When was that proposition made? 

A. Whatever velumes they had issued previous to that time. 

Q. Was that in the early part of March, 1877? 

A. I do not remémber. 

Q. Is it not true that in the fore part of March, 1877, you proposed 
to Andrew Callaghan that you would furnish complete sets of your 
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volumes 39 to 46 at the same price per copy for their trade at which 
they would furnish volumes 1 to 38, inclusive, for their trade? 


A. No, sir; I never included a volume after 30, for they had not 


been reprinted. I certainly would not trade for a thing that had 
not been produced. 

272 Q. Did you not know as early as the month of March, 
1877, that they were going to reprint volumes 1 to 38, in- 

clusive ? 

A. They threatened to do so. 

. Did not Andrew tell you as early as the month of February, 
1877, that they were arranging to reproduce volumes 1 to 38, in- 
clusive? 

A. He told me they had announced the republication of the cur- 
rent volumes of the Illinois Reports. 

. Where did you see that announced ? 

A. I saw a large flaming circular sent out to the profession. 

Q. When did you see it ? 

A. February or March, 1877. I have got the circular now. 

Q. Did you ever at any time in the month of March, or at any 
other time in 1877, say to Andrew Callaghan that you would sell 
them complete sets from 39 to 46, inclusive, at the same price at 
which they would furnish your reprints from 1 to 38, inclu- 

sive? ) 
273 A. The reprints of the volumes which they owned? I 
did. 

Q. What did you say to him at that time, and when? 

A. I answered that question a moment ago. 

Q. Repeat it again. 

A. I proposed to sell them my volumes at the same price at which 
they would sell me the volumes which they proposed to reprint of 
those which they had purchased the copyright of which were pre- 
vious to the 3lst volume. ; 

@. When did you propose that to them ? 

A. During this interview. 

Q. Which interview—at what time? 

A. Late in the winter or early in the spring of 1877. 

Q. Do you know George W. Beck ? 

A. Yes, sIr. 

Q. A salesman in the employ of Callaghan and Company ? 

A. Yes, sir. 

Q. How long have you known him ? 

A. Probably two years—maybe longer. 

Q. Do you recollect Mr. Beck coming to you in the latter part of 
March, 1877, with a proposition from the Callaghans concerning an 

exchange of volumes of the Illinois Reports? 
274 ‘3 do, sir. 
Q. Do you recollect what was said by both of you at that 
interview ? 

A. He said that their house had perfected an arrangement with 
Mr. Freeman, the reporter, for the exclusive sale of lyis reports to 
the trade, and that they should charge me $3.50 per volume, which 


| 
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was the reduced price made by the reporter. I told them that I 
would not sell any. 

Q. What else was said? Goon and repeat the substance of the 
interview as near as you can recollect it. 

A. Well, I think it was at a subsequent interview, at which time 
he proposed to sell me Mr. Freeman’s volumes or exchange them 
for mine—for those published by me—volumes 39 to 46, which were 
in the market at the same price. 

(). That was at a subsequent interview ? 

A. Well, yes—the same week, probably. 

Q. Now, let us complete the first interview with Mr. Beck. 
275 Have you stated all that you recollect in the first interviey 
with Mr. Beck ? 

A. I think I have, unless you refresh my memory from his affi- 
davit. 

Q. Did not you state to Mr. Beck in substance at your first inter- 
view with him in the: latter part of March, 1877, that you would 
furnish Callaghan and Company with such of vour volumes 39 to 46, 
inclusive, at the same price per copy at which they would furnish 
you their reprints? 

A. Their reprints of volumes previous to volume 30. All our con- 
versations had those volumes in view. 

Q. Do you recollect of using these words tov him with reference to 
volume 30 of their reprints? 

A. In speaking of the volumes that they owned. 

Q. Did not you use the term “their reprints,” and make the prop- 
osition on the basis that they were to be reprints? 

A. Certainly; they had reprinted, or were proposing to reprint, 

volumes 19 to 380, inclusive. 
276 Q. Don’t you know that they proposed at that time to pub- 
lish volumes 19 to 38, inclusive ? 

A. Only as they threatened me to compel a trade. 

Q. Did not Mr. Beck decline your proposition at that interview ? 

A. I do not remember. 

Q. Did not you then propose to him at that interview that you 
would effect a change upon the basis of giving them sets of your 
volumes 39 to 46, inclusive, at the same price per copy at which 
they would furnish you volume 47 and the subsequent volume of 
the series, and did he not carry that proposition back to Callaghan 
and Company? 

A. I stated in the previous answer to that effect ; but in all our 
conversations no reference was made to volumes 32 to 46, inclusive. 

Q. But you did in this first interview; afterwards proposed to 
him that you would exchange upon the basis I have Just stated— 
your volumes 39 to 46 at the price at which they would furnish you 

the volumes 47 to the end of the series? 
277 A. Only for the volumes owned by Callaghan and Com- 
pany and the volumes owned and published by the reporter, 
commencing at 47. 

Q. Did you limit it to Mr. Beck in that conversation in any such 

way as you now state? 
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A. How is that? 
Q. Did you limit the question of the reprints or the exchange in 
that conversation with Mr. Beck in any such way as you now state? 

A. I did most certainly. 

Q. After you had made your proposition to Mr. Beck concerning 
the reprints, and after he had declined it, did not you then make a 
new proposition to him in substance, at the same interview, to fur- 
nish them volumes 37 and 39 to 46, inclusive, at the same price at 
which they would furnish you volumes 47 to the end of the series 

A. I think I stated that as the proposition in a former answer. 

Q. Did not he then carry that proposition back to the Cal- 
laghans ? 
78 A. I do not know where he carried it. 
Q. Did he not leave you for that purpose and afterwards 
return to you with an answer? 

A. He probably did; I cannot say positively. 

Q. Did not you then conclude an agreement with him when he 
‘ame back to you from the Callaghans or wherever he went to the 
effect that you would furnish them volumes 39 to 46, inclusive, at 
the same price per copy as they would furnish you volumes 47 to 
the end of the series? 

A. I do not remember distinctly about volume 47, but it is my 
impression, as I stated before, th: at | offered to pool. 

Q. In the way suggested by my last question ? 

A. By my answer to your former question. 

Q. Did you not, in substance, then conclude the interview with 
Mr. Beck, as the representative of the Callaghans in this interview 

in the last of March, 1877, to the effect that you would fur- 
279 nish them 39 to 46 at the same price as they would furnish 
you 47 to the end of the series? 

A. If you will postpone that question and allow me to refer to my 
books I ean tell you just what I did sell to him these books for. 

Q. Have you any recollection on th: —— now without refresh- 
ing your memory by referring to your books? 

‘A. I would not state it from recolle ‘ction, because by referring tomy 
memorandum book I can tell exactly; my recollection is that I sold 
him some volume at a reduced price. 

Q. Was not that reduced price the price at which they on their 
part would furnish you volumes 47 to the end of the series? 

A. Now I recollect that he agreed to sell me Freeman’s volumes 
47 and after at $3.25 a volume. 

Q. Did you not on your part at the same time agree to sell them 
volumes 39 to 46 at the same price? 

A. Not at that time; whatever that price was I can show 
280 by the charge made at the time for volumes which he pur- 
chased. 

Q. Did not you, as a matter of fact, immediately upon the con- 
cluding of the interview with Mr. Beck furnish him with three sets 
of volumes 39 to 46, inclusive ? 

A. I think I did; that is the charge that I have allusion to, which 
by referring to my books I can tell just what the price was. 
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Q. Was not that sale made, as a matter of fact, under the arrange- 


ment that you had just concluded with Mr. Beck, whatever the ar- 


rangement was? 

A. If vou allude to the volumes which Cailaghan and Company 
owned and the volumes published subsequently to volume 47, that 
was the arrangement, I presume. 

Q. Was not the arrangement limited entirely to the volumes on 
their part from 47 down to the end of the series ? 

A. I do not think 

rangement. 
281 Q. How long was that arrangement acted upon that was 
made by you with Mr. Beck, the representative of tbe Calla- 


ghans? 


A. Until Mr. Andrew P. Cailaghan came in and accused me of 
selling Mr. Freeman’s volumes at less than $3.50 a volume. 

Q. How long a period was that? 
A. I guess about a week. 
Q. While the arrangement lasted did not you repeatedly sell to 


Well, it is possible that was the ar- 


the Callaghans under that arrangement sets of your volumes from 


ov to 46? 


A. I do not remember; I can tell by referring to my books. 
Q. What is the best of your recollection upon the point? 


A. The best of my recollection, I think they had no more at that 


time. 


@. At what time? 
A. At the time this sale was made: within a week. 


Q. Did not they have within a period of three or four weeks there- 


after sets of 39 to 46 from you? 
A. My recollection is that it was not as long as that. 
Q. Did not they get additional sets from you from time to 
282 time after the first purchase of the three sets by Mr. Beck 
A. I do not remember positively ; I think they got a set. 
(). After that first purchase was made? 
A. [ am not sure. 


? 


Q. Do you recollect an interview with Andrew Callaghan in the 
month of June, or thereabouts, 1877, concerning the republication of 


those reports ? 

A. Yes, sir. 

(. Where was that interview held and who were present? 

A. It was first held between Mr. Bernard Callaghan and myself 
in my store. 


Q. Did you not go to the store of Callaghan and complete the in- 
terview and was not Bernard or Andrew Callaghan present with 


you? 


A. Yes, sir. 


Q. State, if you please, all that was said upon both sides at that 


interview, as near as you can recollect. 


A. They were very anxious to buy my copyrights of 32 to 46, in- 
cluding the stereotype plates, and the stuck on hand, bound 
283 and unbound, and during the negotiation offered me four or 


five thousand dollars. 


The subject of re-reporting and pub- 
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lishing, as they proposed to do it, in order to avoid my copyright— 
they claimed that they had a way of doing it by which they could 
avoid my copyrights, and stated that it could be done for $150.00 a 
volume. The amount of composition and the expense of stereotyp- 
ing each volume was calculated upon in their way and in the man- 
ner which they could do it, and they endeavored to convince me 
that they could reproduce the volumes at about an expense of $700.00, 
exclusive of paper, press-work, and binding. I endeavored to show 
them that it would be cheaper to purchase my interest in the vol- 
umes owned by me and produce an exact reprint, which would be 
more satisfactory to the bench and bar. 

Q. Are you giving the language ? 

A. Iam giving the language which I used at that time. 

Q. Go on, giving the language used on both sides as near as you 

recollect it. 
284 A. Aftera considerable negotiation I withdrew that, without 
accepting their proposition. 

Q. Did you not in that interview say to the Callaghans that you 
would furnish them sets of 39 to 46, inclusive, at the same price per 
copy at which they would furnish you their volumes, and did not 
Mr. Bernard Callaghan reply to that by asking you what you meant 
by their volumes? 

A. Ido not remember of that. I do remember that [ proposed 
to pool my volumes with those which they had reprinted at the same 
price. 

Q. Don’t you remember of replying to Mr. Bernard Callaghan 
that you meant by their volumes their reprints, including all that 
they were reprinting ‘ ? 

A. No, sir. I will answer, as I did before, that all conversation 
related exclusively and was meant to apply to the volumes which 
they owned. 

‘Q. Never mind what was meant; what did you say to him upon 
that point? 

A. That is what I said. 
285 Q. Did not you say to him, in substance, that you meant 
by their volumes all of their reprints ? 

A. I did not. 

Q. Did you say anything of that import to him ? 

A. I have stated before that all propositions which I made for an 
exchange applied to the volumes which they owned and the copy- 
right of which they claimed they had purchased. 

Q. Did not you at this interview at that store, in the month of 
June, say to them that you would sell to them your entire interest 
in the copyrights of 32 to 46, inclusive, and the stereotyped plates, 
stock on hand, and of volumes i in store for $7,000? 

A. I did tell them that I would sell theme for $7,000 rather than 
be continually quarreling over the Illinois Reports. 

Q. What reply, if any, did they make to your statements ? 

A. Their reply to that and also to the proposition which I made 
to pool was this: That they did not desire to pool; that it was their 
intention to purchase and control the entire set of Illinois Re- 
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286 _ ports, and that if I did not accept their proposition they would 

not renew it, but would proceed to republish the volume 
owned by me; that there wasa way of doing it by which they could 
avoid my copyright. I stated repeatedly at that interview that they 
could not reprint my volumes without infringing.. They told me 
that they had a way and could do it; could hire a man to do it for 
about $150 a volume, and that they had a man engaged on that book. 
They used every threat nearly that you could bring about to coerce 
me into selling property which I considered worth from 10 to 15 
thousand dollars for about one-third of its value. 

Q. When you say they used every threat will you be kind enough 
to repeat the language which they used? 

A. Well, if they did this as they intended to do my property would 
not be worth anything. 

Q. Did Mr. Bernard Callaghan at that interview say to you that 

they were then reprinting volumes 32 to 38, inclusive ? 
287 A. I think they had issued or were about to issue one vol- 
ume. Iam not certain; at least they said they were. 

Q. What did Bernard Callaghan say to you at that time with ref- 
erence to their reprinting volumes 32 to 38? 

A. He said if I did not sell they would reprint them. 

Q. Did he not say to you that they were then reprinting volumes 
302 to 38? 

A. Very likely; he said a good many things. 

Q. Don’t you recollect that he then told you they were reprint- 
ing volumes 32 to 38? 

A. They contemplated it. 

Q. Did he not tell you at the June interview that they were re- 
printing 52 to 38? 

A. If he did, I believe he was lying. 

Q. Did not he tell you at this interview in June to which you tes- 
tified that they were then reprinting volumes 32 to 38? 

A. That is rather broad. 

Q. Will you answer the question ? 

A. I do not think he did. 
288 Q. Will you be positive upon that point? Did not he in 
the presence of Andrew Callaghan at that June interview say 
that they were reprinting volumes 32 to 38 ? 

A. I think he said that they were. I think they both said that 
they were reprinting them in a way which would avoid my copy- 
right. 

(. Don’t you know as a matter of fact that one of their reprints 
had already appeared prior to the June interview ? 

A. I believe the 32nd was published. 

Q. Had not you seen it and purchased a copy of it prior to this 
June interview ? 

A. I purchased a copy as soon as I found it was issued. 

Q. Did not you purchase copies of their reprints from time to time 
as fast as they were reissued ? 

A. I did; for the purpose of comparing them. 
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Q. Then your best recollection is that prior to this June interview 

you had already bought a copy of 52, the first of their reprints which 
had appeared — to the June conversation ? 
289. <A. I am not positive, but I think I hal. 

Q. Did not they then say to you—did not Mr. Bernard 
Callaghan then say to you at this June interview that they would 
pay you for your alleged interest in the copyrights from 32 to 46, 
inclusive, with your stock in tr ade, stereotyped plates, and volumes 
on hand $5,000, less what it had already cost them for re-editing 
the reprints of 32 to 46, inclusive, or words to that effect ? 

A. I do not remember that. 

Q. Have you any recollection whatever upon that point, as to his 
making a statement of that import? 

A. It is possible that he said so. 

Q. Have you any recollection that he did say so? 

A. I would not be positive that he did or did not. 

Q. Don’t you recollect that at that interview he did make the 
proposition to you_in dollars and cents as to the amount they would 

pay you for the property I have mentioned and that from 
290 that amount was to be deducted the amount of the expenses 

which they already had incurred in the way of printing, edit- 
ing, and stereotyping volumes 32 to 38? 

A. Ido not remember. It is possible that he did. We had sev- 
eral interviews. They kept coming to me constantly to purchase 
my interest. 

Q. [am talking about the June interview; confine yourself to 
that. 

A. They came to me constantly to purchase my interest. 

Q. Confine yourself to the June interview in your store, when 
Bernard and Andrew Callaghan were present. I will ask you again 
at that time and place did not Bernard Callaghan propose to you 
that they would give you a specified sam in dollars and cents for 
the property named, and from that sum should be deducted the 
amount of expenses they had already incurred in the way of edit- 
ing, printing, and stereotyping 32 & 38? 

A. Why, no, because that is the time they offered me $5,000. 
291 ®. Was not the offer of $5,000 then made to be reduced by 

the amount they had incurred in editing, printing, and stere- 
otyping ? 

A. No, sir; it was not. 

Q. You are positive of that? 

A. No, sir; 1t was: not. 

(). You are positive of that? 

A. No, sir; 1t was not. 

This interview was held in the little back office in the rear of 
the store of the Callaghaus, was it not, Mr. Myers ? 

A. It was. 

Q. Don’t you recollect that Bernard Callaghan then ealled An- 
drew Callaghan in from the other part of the store for the purpose 
of asking him as the basis of their offer what expense had already 
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been incurred in the way of editing and stereotyping volumes 32 
to 38? 

A. Ido not remember. Andrew Callaghan was back and forth, 
out and in the office, during the time that I was there. 

Q. You have no recollection on the point that I have mentioned ? 

A. No. 

Q. You have used the term “ pool ” — your volumes sev- 
292 ~—eral times in connection with this June interview; will you 
be kind enough to explain what you mean by that? 

A. Selling my volumes at the same price at which they would 
sell me those which they had owned. I believe they were inclined 
to accept that proposition once, provided I would make a contract 
for 3 years. 

Q. Did you ever own or claim to own the copyright in any 
volumes prior the 32d or later than the 46th of the Illinois Re- 
ports ? 

A. I owned many of them—as much as anybody did—because 
they were not copyrighted according to law. 

(. Which do you refer to? 

A. Previous to the 31st. 

Q. The first nine previous to the 3lst, do you mean ? 

A. Many volumes between the first and the thirty-fi-st were not 
legally copyrighted, no title pages or books filed in compliance with 
the law. 

Q. Do you claim any copyright in any of these volumes, or did 

you ever? 
293 A. I published some of tliem. 
Q. Did you ever copyright them ? 

A. I do not remember. I do not think I ever did copyright 
them. 

Q. Did you ever copyright or claim any interest in the copyright 
of any volumes subsequent to 46? 

A. I never claimed copyright to any volume subsequent to 
volume 46. 

Q. Did you, at any time during the year 1877, claim any copy- 
right on volumes prior to 52 or later than 46? 

A. I claimed no copyright but the right to publish them. 

Q. As a matter of fact, don’t you know that you never had any 
copyright for volumes prior to 32 or later than 46? 

A. I never claimed that I had any copyright prior to volume 32. 

Q. Or later than 46? : 

A. Or later than 46. 

Q. And you make no such claim or pretence now prior to 32? 

A. I have a right to publish those that were not properly copy- 
righted. 

Q. Do you now claim or pretend that you have any right 
294 or claim to the copyright of the volumes before 32 or later 
than 46? 

A. I claim that I have a right to publish those that were not 

properly copyrighted. 
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Q. Do you now claim or pretend that you have any right or claim 
to the copyright of volumes before 32 or laterthan 46? Answer the 
question yes or no. 

A. Iclaim the right to republish any volumes that were not legally 
copyrighted previous to volume 382. 

Q. Do you now claim or pretend that you have any right or 
claim to the copyright of the volumes before 32 or later than 46? 

A. I have a right to republish any that were not legally copy- 
righted. 

Q. The question is not with reference to the right to republish, 
but with reference to the claim of copyright. Do you now claim or 
pretend that you have any right or claim to the copyright of the 
volumes before 32 or later than 46? 

A. I do not remember; I could not tell without examining 
295 my contracts with Mr. Peck, who was the reporter. 

Q. You made some allusion to 9 volumes prior to 32 that 
you stated you had published at one time? 

A. I made noallusion to them ; I believe you did. 

Q. What interest, if any, did you ever have in any of the volumes 
prior to 32 by contract with Mr. Peck or otherwise ? 

A. I published volumes 25 to 30, inclusive. 

Q. When did you publish them ? 

A. The dates will be found upon their title pages. 

Q. When did you publish them ? 

A. Between the years 1860 and 1868, I believe. 

Q. Did you stereotype them ‘ 

A. Has this anything to do with this case? 


Question objected to as not proper cross-examination. 


Q. Did you stereotype them ? 
A. I did not stereotype them. 
Q. Who did you publish them for ? 
A. For myself. 
@. Under a contract with Mr. Peck ? 
296 A. Some volumes we had a contract for; some volumes we 
had not. 
Q. Mr. Peck was the reporter for these volumes ? 
A. Mr. Peck was the reporter. 
Q. Did you ever published any of the other volumes prior to 32 
than those you have just named ? 


Question objected to as not proper cross-examination. 


A. I did not publish them; I purchased the entire edition, com- 
mencing with volume 16. I also bought the entire edition of Breese, 
which was volume I. 


Q. Did you publish any of those prior to 32, after the great fire of 
1871 in Chicago? 


A. I did not. 
Q. As a matter of fact, have you had any stock or, for the pur- 
poses'of the trade, any of the volumes prior to 32 since the great fire 


of 1871? 
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A. Yes, sir. 

Q. Except such as you were able to purchase second hand in the 
market ? 

A. Yes, sir. 

Q. Which volumes? 

A. 28, 29, 30, 31, and, I think, 27. 
297 Q. Is it not the fact that all the stock you had of the vol- 
umes prior to 31 was destroyed by the great fire of 1871? 

A. They were not destroyed in the fire of 1871. 

Q. From what source did you get your stock of volumes 27, 28, 
29, 30, and 31 subsequent to the great fire of 1871”? 


Objected to as not proper cross-examination and not pertinent to 
the issue. 

A. They were printed before the fire of 1871, and were not in my 
building, which was destroved. 

Q. How many copies did you have of each of these volumes after 
the fire of 1871? 

A. I do not remember, but a large number. 

Q. How late, up to what year, did you continue to have your 
own stock ? 

A. | think I have some now. 

@. Of which volumes? 

A. I donot remember ; 29 was one of them. 

Q. Have you any others? 

A. I believe so. 
298 % Which ones? 
I do not remember. 

(). Did you have, during the year 1877, any of them? 

A. I did. I never have been out of them since the great fire. 

Q. Have you 27, 28, 29, 30, and 31 in stock now, or did you have 
during the year 1877? 


Mr. Le Moyne: [ object, and instruct the witness that he is at 
liberty to answer the questions or not, as he sees fit. 


A. Yes, sir; I do not think I have have any of 27; I am not sure 
whether I have any of 27 or one of them. I do not remember 
whether it is 27 or 28. 

Q. Are they new volumes or second-hand ? 

A. Well, they never have been handled by anybody; they are 
new volumes; they never have been owned by any body, I guess, 
except myself. 

(). In your examination-in-chief you estimated the value of 
the copyrights of volumes 32 to 46 at from 600 to 750 dollars 

each ? 
299 A. I did. 
(). Will you state the basis or ground-work upon which 
make that estimate? 
For preparing similar work I have not paid less than $600 a 
volume. 
Q. What do you mean by preparing * milar work? 
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A. Work of less labor; for instance, the preparation of the Ameri- 
can Corporation Cases, by Thomas F. Withrow. 

Q. The preparation of the new and original volume by Mr. With- 
row? 

A. The copying of the opinions, the preparation of the syllabus, 
table of cases, and index. 

Q. Your estimate is made upon that basis with reference to the 
original work—the preparation of the original volume? 

A. Yes, sir; and conversations with authors and compilers ? 

Q. You stated in your examination-in-chief, in answer to the 
question as to the number of copies on hand of volumes 52 to 46, 
inclusive, at the time of the filing of this bill, that you had from 

1,500 to 1,500 copies ? 
300 A. I so stated ; yes, sir. 
Q. How many copies of volumes 32 did you have on hand 
at the time of the filing of this bill ? 

A. I do not remember. 

Q. Did you have any? 

A. I do not remember. 

Q. How many copies of volumes 33 did you have on hand at the 
time of the filing of the bill? 

A. I do not remember. 

Q. Did you have any? 

A. Yes, sir. 

Q. How many? 

A. I do not remember. 

Q. Were they second-hand or new volumes ? 

A. Second-hand, I presume. 

Q. How many copies of volume 34 did you have on hand at the 
date of the filing of the bill? 

A. I do not remember. 

Q. Do you recollect that you had any ? 

A. Yes, sir; I had some. 

Q. How many? 

A. I do not remember. 3 

Q. Were they new or second-hand volumes? 

A. I do not remember. 
301 Q. Don’t you know, as a matter of fact, that they were 
second-hand volumes that you had picked up here and there 
among lawyers ? 

A. I do not. 

Q. How many volumes of 35 or copies of volume 35 did you 
have on hand at the time of the filing of the bill? 

A. I do not remember. 

Q. Did you have any? 

A. Yes, sir. 

Q. Were they new or second-hand volumes ? 

A. I think they were second-hand. 

Q. How many of volume 36 did you have on hand when you 
filed the bill? 

A. I do not think I had any of 36. I may have had a copy. 
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Q. At the time of the filing of the bill in this case did you have 
' any of volumes 37 or 38 on hand other than your reprint, made in 
the summer of 1877, of those volumes? 

A. I do not remember; I think not. 

Q. Do you not know at the time of the filing of the bill in 
302 this case you had of original stock no copies of volumes 32 to 

38, inclusive, and that all you had of these volumes were 
second-hand except the reprint of 1877 and 1878? 

A. I know I had those that were not second-hand. 

Q. How many and of which volumes? 

A. I cannot tell you the number. 

®. Which volumes ? 

A. I do not remember. 

Q. Where did you get them? 

A. My own stock. 

Q. Where and when did you get them ? 

A. I have had them for vears. 

Q. You are not able tosay which volumes of your original stock ? 

A. If you refer back, then you will get the number of the vol- 
umes. | ; 

Q. Is it not a fact, Mr. Myers, that the stereotype plates of vol- 
umes 32 to 38, inclusive, were destroyed in the great fire of 1871? 

A. Yes, sir. 

Q. Did you ever reproduce those volumes until you reproduced 

37 and 38 in the summer of 1877 ? 
303 A. I never reproduced them until the summer of 1877. 

(. At the time of the filing of the bill in this cause how 
many copies in all of all the volumes 32 to 33, inclusive, did you 
have in your store or under your control other than the reprints of 
o7 and 38? 

A. I do not remember. 

Q. Give an approximate estimate. 

A. I had about 1,300 volumes of 32 to 46, inclusive—that is, be- 
tween them. 

Q. At the time of the filing of the bill in this cause how many 
copies in all of all the volumes 32 to 38, inclusive, did you have in 
your store or under your control other than the reprints 37 and 38? 

A. [ cannot tell you exactly; I had about 1,300 volumes in all; I 
think a little more. 

®. i am talking of 39 to 46. 

A. I have answered that. 

Q. Can you make an approximate statement ? 

e vill not attempt to do that from memory. 

Q. Did you have 50 copies in all of volumes 32 to 38, in- 
304 clusive, other than the reprints of 1877 and 1878? 

A. I think I had more than that. 

Q. Did you have 75? 

A. I could not say; I may have had more and perhaps less. 

Q. Did you have 80? 

A. I make the same answer. 
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Q. Whatever copies you may have had in your possession or 
under your control, is it not the fact that they were largely, if not 
altogether, made up of second-hand copies? 

A. Some second-hand and some of my original stock. 

Q. What proportion of them consisted of second-hand and what 
of original stock ? 

A. I could not tell you now. 

Q. Were not by far the larger portion of them second-hand 
copies ? 

A. I could not tell you now. 

Q. Have you any knowledge on that point ? 

A. No, sir. 

Q. How large an edition did you reprint of volumes 37 to 38? 

A. A little over 250. 

Q. Did you include these volumes in your statement of 
305 1,300 copies in all of the volumes 32 to 46 in hand at the 
time of the filing of the bill ? 

A. Yes, sir. 

Q. How many copies of volumes of 39 to 46, inclusive, did you 
have at the time of the filing of the bill? 

A. I do not remember. 

Q. About how many ? 

A. I do not remember. 

Q. Have you any means of determining? 

A. Subtract your 500 from the 1,300 and you get about the correct 
number. 

Q. Of 39 to 46? 

A. How many does that make? 500 from about 1,500 I suppose 
would be about 800. 

Q. Calling your attention to the circular dated March 1, 1887, 
which you put in evidence vesterday in your direct examination, I 
will ask you if it is the same circular which was referred to in your 
affidavit introduced in rebuttal upon the hearing before Mr. Bishop, 

the master in chaucery, last spring in this cause? 
306 A. It isa circular printed at the same time, in the month 
of February, 1877. 

Q. Is it the same circular that was produced before Mr. Bishop at 
that time? 

A. Printed at the same time. It is oneof a lot of circulars printed 
and issued at that time. 

Q. Is it one of the lot of copies printed from the same type? 

A. Printed from the same type and printed at the same time as 
many of my circulars are. 

Q. Does it embrace exactly the same matter that was embraced in 
the circular produced before Mr. Bishop? 

A. Exactly the same matter. 

Q. Was that circular stereotyped ? 

A. It was not. 

Q. Where was it printed ? 

A. It was printed by Hazlitt and Reed, in the month of February, 
1877. At the same time I had another circular set up and ready to 
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send, embracing volumes 19 to 38, inclusive, the republication of 


these volumes. 
2. Is it not the fact that all your printed stock of volumes 
307 32 to 38, inclusive, was destroyed in the great tire of 1871? 
A. I have told you before that they were not destroyed in 
the fire of 1871. 

Q. Is it not the fact that all you then had on hand or subject to 
your control were destroyed in the great fire of 1871? 

A. They were not destroyed in the fire of 1871. 

Q. Where were they preserved, if any? 

A. In the city of Albany. 

@. What volumes? 

A. They are named in my evidence there. 

Q. Will you repeat them? 

A. 28, 29, 30, 31, 34, 36, and probably 27. 

Q. Is it not the fact that all the’ printed stock of volumes 32 to 38 
which you had prior to the fire of 1871 was destroyed in that fire, 
except 34 and 36? 

A. No, sir; they were not. 

’. What stock, if any, of the volumes from 32 to 38, inclusive, 
excepting 34 and 36, escaped the fire of 1871, of your stock? 
308 A. Besides 34 and 36, I believe I had some of 38. 
Q. And all the rest were destroyed in the fire except 34 
and 36, and perhaps some of 38; is not that the fact? 

A. To the best of my recollection, I may have had some other 
volumes, but not many. I am quite certain that there was a lot 
of 38. 

Q. Is it not a fact that the stock you saved from the fire—of volumes 
34, 36, and 388—had been sold long before the filing of the bill in this 
cause ? 

They had not all been sold. 

Q. Which ones did you sell, if any stock, at the time of the filing 
of the bill? 

A. Ido not remember. I — got some of them now. 

Q. Did you have any of 34, 36, and 38 that you had saved from 
the fire ? 

A. I have stated that I do not think I had any of 36 

@. When was 36 exhausted ? 

A. I do not remember. 
309 Q. Had it not been exhausted long before the year of 
1877? 
A. No, sir. 
(). 
\ 


a 


J. Did you still have any of 36 on hand at the filing of the bill? 
. I believe I had some, not many. 

q. Or none of 34? 

A. Iam not certain of 34. I think I had a few. 


Redirect examination by Mr. Lk Moyne: 


Q. Mr. Myers, did you sell law books in Chicago all the time trom 
the fire to the time of the filing of this bill? 
A. Yes, sir. 
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Q. Was there ever a time between these two periods when you 
could not furnish all of these volumes of Illinois Reports which 
have been mentioned—32 to 46—to customers? 

A. I have always beenfable to supply my customers; sometimes 
with second-hand volumes. 

Q. In your conversation with-Mr. Callaghan about this re- 

310 publication was that discussion between you about the price, 

as to how much should be paid for your interest in the 
volume? 

A. Yes, sir; almost invariably. 

Q. Was the letter written by them which was attached to your 
affidavit filed in this case the conclusion of those negotiations or 
were any of those negotiations which you have referred to subse- 
quent to that letter? 

A. That closed the negotiations of about a year or eighteen 
months. 

Q. What was done with the original letter of Callaghan and Co. 
to you of February 16th, 1877? 

It is stipulated that, inasmuch as the affidavit of Myers, to which 
the letter was attached, cannot now be found, Mr. Myers may fur- 
nish a copy of the letter of Callaghan and Co. to him and his answer 
thereto, to be attached to his deposition as exhibits. 

Q. When the defendants threatened to publish your vol- 
311 umes or to re-edit them did they give you any notice as to 
how such re-editing or republication would be made? 

A. They said that they knew a way to have them re-edited by 
which they could avoid infringing on my copyright. 

With the exception of the books and documentary evidence, which 
complainant will produce at the trial, and which is subject to the 
examination of the counsel on the other side between now and then, 
at any time, complainant will close his case in chief. 
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Law Books Published by £. B. Myers, Law-Book Seller, 93 Washington 
St., Chicago, March 1st, 1877. 


American Corporation Cases by Withrow: 


Pe ee SIO TAIIB . cicctte tierene cmncne cane $6 00 
Vol. II, Municipal Re en REA ER ee eR 6 00 
Vol. III, Private . EET 6 00 
Vol. IV, Municipal “ sci RESALE 6 00 
Barber’s Law Common Pleas Book. -~---- tik las icine ihelania 4 00 
Bassett’s Criminal Indictments and Pleading ..__-.---.-~- 4 50 
i eS OE OU BENIN iri teccreniermain cweee 50 
“Court Rules—Practice in Chicago...................... 1 50 
‘ Haines’ Treatise for Justices of the Peace, seventh edition - 7 00 
Haines’ Township Organization Laws, 396 pp., pamp-let- 2 00 
ID ai ncsidsines techni 2 50 
law binding -...-_- 3 
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Hill’s Highway Manual (for county officers),240 pp., boards- 
SOD connsmed 
Hill’s Common Law Practice, 2 vols., 8vo....-.-.....---. 
Hill’s Chancery Practice, third edition, 2 vols.....-...---- 
Hill’s Probate Guide, third edition_-------~--. ies 
013 Hill’s Municipal or Town Officer, 840 pp., 12mo--- 
REGpeDOees CORE 0 BE eektitecininnncnae mineied 
Illinois Supreme Court Reports: 
Breese’s Reports (1 Illinois), reprinting..--....----..--- 
Seannon’s “ (2 to © limes), 4 9OM..........-. acum 
Gilman’s “ ee ee sepenmninabenmeaainn 
Illinois “ (11 to 18), 8 vole. (70, 71, 72, 73, 74 in 
OOD sccict erick: enecttaigbite Chpemeihaih iinet tatialirdinenen «a pimpeerece 
Illinois Reports (19 to 38 8, inclusive), reprinting.-.--.---- 
ae 39 to 78), 40 vols pani lite idlaigine, ecomntxtelabibitaia 


< cs 


. a a yn rien oe SE 
“ Statutes (E. B. My er authorized edition), Re vised 
Laws of 1871-74, 1 vol.. Eeoe OO, BOVE OVO .c.nccccums 
Jowa Supreme Court Reports, per 265 
Iowa Digest, by Withrow & Stiles, 3 vols., roval 8vo_..... 
sO I ies mens wea 
McCrary on the American Law of Elections inipiietientonaiahaiial 


Minnesota Reports, 11 vale: —........ anata 
Root’s Law of Corporations in Illinois....-....-..------ 
ee 
ee 

SG «= RUNNONS LWS OE HE wire wenecncuend 
sé sé sé ss 1875 CE A a et a EON pee? 

Wrens Ur OF RII avin er od ees eet enna 
Wendling’s Index to Illinois Reports--.-- .- atlanta nvenouncenmbiaa 


Withrow’s Corporation Cases : 


Vol. I, Private Corporation Cases, nh ee 
Vol. II, Municipal =“ A 
Vol. III, Private 5 as _ ee 
Vol. 1V, Municipal “ , a 
Withrow and Stiles’ Digest of the Iowa Reports, 2 vols., 

L.A ERE Te See ie 
Wood and Long’s Digest of the Illinois Reports, third edi- 

tious, B weredl., BORE Daisies enna tied sence ieee 


Miscellaneous: 


Templar Manual for Knights Templar, 32mo, cloth_-..--- 

F ull moroeco_-.---- 
Sackett’s Masonic Burial Service, muslin ............-_-- 
Morocco, gilt.......... ‘ 
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AL. VS. EUGENE 


BERNARD CALLAGHAN ET 


In the Circuit Court of the United States for the Northern Dis- 
trict of Illinois. In Chancery. 


EvGeneE B. Myers, Complainant, 
vs. 
BreRNARD CALLAGHAN et al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Tuesday, the 15th day of October, A. D. 1878. 


Present: J. V. Le Moyne, Esq., solicitor for the complainant, and 
James L. High, Esq., solicitor for the defendants. 


G. L. BARBER, a witness on behalf of the complainant, being first 
duly sworn, was examined in chief by Mr. Le Moyne, and deposes 
and says as follows: 


Q. Please state your name, age, residence, and occupation. 

A. My name is G. L. Barber; residence, Chicago ; occupation, a 
lawyer. 

Q. Mr. Barber, state if you have made any examination of 

016 the volumes of the Illinois Reports from 32 to 39 as published 

by Callaghan and Company and compared them with those 

published by Myers and Company ; if so, when did you make such 
comparison, and how thorough the same was. | 

A. I thoroughly examined volumes 32, 33, and 37. I do not re- 
member the exact date, but previous to the filing of the bill, and 
compared them with Myers’ edition. 

Q. State if there is any degree of similarity between the books as 
published by Callaghan and Co. and those of Myers; and, if so, in 
what respects. 

A. There is a degree of similarity in the arrangement of the mat- 
ter and paging and in the head-notes, some of the head-notes being 
alike literally and many of them substantially alike in the respect- 
ive volumes. 

Q. State whether in the examination you made, in your opinion, 
the one book is made a copy from the other or not. 


Objected to as incompetent. 


O17 A. That is the opinion I formed after making the exami- 
nation, that the Callaghan edition was a substantial copy of 
the Myers edition. 

Q. State what was the effect of the publication of Callaghan and 
Co.’s edition would be on the sale of the book of Myers’? 

A. I should think the Callaghan edition would supersede the 
Myers edition. 

Q. Mr. Barber, state whether you know anything of Callaghan 
and Company offering sets of the Illinois Reports made up in part 
of those publications of theirs; whether they offered them for sale 

* in that way. 

A. Only from hearsay. 

Q. Not from personal negotiation with them ? 

A. No, sir. 
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Q. From your examination of the books as published by Calla- 
ghan and Co., that proportion—how much of the matter contained 
in the books of Myers and Co. has transferred and put into the books 
of Callaghan & Co.? 

A. Well, it would be difficult to state the exact amount, but I 

should think nearly all of the matter in the volume that 
318 I examined was contained in the Callaghan edition. 

Q. Should you say nine-tenths or more of the contents of 
the Callaghan and Company’s edition was the same as those in the 
‘Myers edition ? 

A. My recollection is—I do not know that I could express it in 
figures exactly, but the opinions, of course, are the same—a large 
portion of the abstracts or briefs or statements of the case that pre- 
cede the opinions, and in many cases the exact syllabus or head- 
notes. 

Q. I asked the question of your estimate merely for the guidance 
of one who would not have the books before him. 

A. Well, I could not state in figures any amounts. There is very 
little of the matter in Myers’ edition that is left out in the Callaghan 
edition. There are, of course, a few pages, on an average, left out, 
and that is supplied in some cases by additional notes. 


Cross-examination by Mr. Hicu: 


319 Q. Do you find any briefs of counsel in the Callaghan 
edition ? 

A. Well, my recollection is that in some volumes that I ex- 
amined there were what I took to be briefs of counsel, abstracts of 
their briefs as cases cited, and soon. Whether they were as stated 
in my affidavit now I could not state. Whether they are briefs of 
counsel or statements of the reporter made up from the briefs I am 
not advised. They are statements of facts and authorities and the 
like, preceding some of the cases, in Myers’ edition and in Cal- 
laghan’s. 

(). If the statement- of the cases in the Callaghan edition were 
made up from the opinion of the court might there not be an appar- 
ent resemblance between those and the statements in the Myers 
edition, and vet the statements in the Callaghan edition be the 
result of original labor on the part of the editor? 

A. Well, I suppose the editor might modify the statement pre- 
ceding the opinion somewhat, and my recollection is thai in some 

cases he changed these statements back and forth—took some 
320 part of it and put it in one part of the statement and another 

in another part. I think I found one or two cases of that 
kind, where the matter was the same and the language was the same, 
but he had changed them about and transferred the paragraphs. 

Q.. If the statements of the cases in the Callaghan edition were 
made up from the opinions of of the court might there not be an 
apparent resemblance between those and the statements in the 
Myers edition, and yet the statements in the Callaghan edition be 
the result of original labor on the part of the editor? 

A. Ido not know what you mean by “the result of original labor.” 
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Do you mean that he would make the statement up from the opinion 
itself or from the attorney’s brief? Is that what you mean by origi- 
nal labor? 

Q. Original labor, instead of copying the statement of the case as 
it appeared in Myers’ edition. 

A. Well, 1 do not recollect of any statements that would show 

original labor. I suppose that he might put in statements 
821 that would show original labor, but I do not have any recol- 
lection of those that did. 

Q. If the statements of the cases in the Callaghan edition were 
made up from the opinionsof the court might there not be an apparent 
reseinblance between those and the statements in the Myers edition, 
and yet the statements in the Callaghan edition be the result of 
original labor on the part of the editor? 

A. Well, the way you put your question, “made up from the 
opinions of the court,” perhaps there might be that similarity. 

Q. If it should be shown that the head-notes or syllabi in the Cal- 
laghan edition were made by the editor from his own study of the 
opinions of the court, without using the head-notes of the Freeman 
edition, might there not be an ap parent resemblance in the head- 
notes in the respective editions, and yet the head-notes in the Calla- 
ghan edition be entirely the result of independent labor on the part 
of the editor? 

A. Well, there might be a similarity in the head-notes of 
822 one reporter and those of another in some instances. 

Q. Is that all you have to say in answer to that question ? 
If the statements of the cases in the Callaghan edition were made 
up from the editions of the court might not there be an apparent 
resemblance between those and the statements in the Myers edition, 
and yet the statements in the Callaghan edition be the result of 
original labor on the part of the editor? 

A. I doubt one reporter using the exact language of another re- 
porter without a comparison of the head-notes. 

Q. Is that all your answer to that question ? 

A. I do not think I could give any further answer. 

Q. If the editor of the Callaghan edition has made his head-notes 
by his independent study of the opinions of the court without using 
in any way the head-notes of the Myers edition might there not be 
an apparent resemblance between the head-notes of the respective 

editions, and yet the head-notes of the Callaghan be the result 

323 of independent and original labor on the part of the editor? 

A. There might be an apparent resemblance, and be the 

result of original labor, perhaps, but I doubt there being an exact re- 
semblance. 

Q. If the reporter of the Myers edition and the editor of the Cal- 
laghan edition have each prepared their head-notes from the opin- 
ions of the court, the editor of the Callaghan edition making no use 
whatever of the head-notes to the Myers edition, might there not in 
many instances be an almost exact resemblance between the head- 
notes, because of following the opinion of the court? 
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A. I do not see how that could be, unless they should happen to 
eut out the exact languagelof the court—if they should happen to do 
that, from the same opinion. 

Q. Is it not generally true, in law reports, that the reporters in 
aking their head-notes frequently follow the language of the court, 

literally or substantially ? 
324 A. Yes, sir; I think they frequently do that. 

: Q. Then,upon the hypothesis stated in my last question but 
one might there not be, if the reporter of the one edition and the edi- 
tor of the other had followed substantially the opinion of the court or 
the language of the court, an apparent resemblance between the 
head-notes, and yet the head-notes of the Callaghan edition be the 
result of independent and original labor ? 

A. Perhaps such a thing might occur. 

Q. Do you not find on the back of each of these volumes that you 
havecompared, of the Callaghan edition, the name- of Ewell and Dens- 
low, as the case may be, in legible type, in lieu of the name of Free- 
man upon the original edition of Myers? 

A. I did. 

Q. Did you not find upon the title page of each of the volumes of 
the Callaghan edition that you have compared with the original, in 

lieu of the statement, “ Reported by Norman L. Freeman, re- 
325 porter,’ the words “Reported and edited by Marshall D. 

Ewell,” or “ By V. B. Denslow,” as the case may be, and also 
the name of Callaghan and Company, as publishers, in lieu of the 
names of E. B. Myers or Myers & Chandler, publishers ¢ 

A. I did substantially. 

Q. Would not the points to which I have just called your atten- 
tion in the two previous questions strike an ordinary lawyer or pur- 
chaser of the Callaghan edition as points of dissimilarity between 
the two? 

A. Yes, sir; they would in regard to these points. 

Q. In the usual course of trade would it not be probable that after 
these editions had been upon the market a short time it would be 
generally known to the profession that they were two different 
editions, in your opinion as a lawyer? 

A. I think it would. 

Q. Are not the points of dissimilarity between the respective 

editions so marked or indicated that a purchaser desiring to 
26 purchase the one would be in no danger of confounding it 
with the other? 

A. If he examined the whole set, an ordinary person ought to be 
able to decide which work he was buying—which edition. A _per- 
son of ordinary care in purchasing books would be able to tell the 
difference between the editions. | 

Q. Did vou not find in the volumes of the Callaghan edition, be- 
fore each of the head-notes, a concise statement of the contents of 
the head-notes, which does not appear in the Myers edition ? 

A. Yes, sir: I did in 37. I have not examined the others. I 
think they are similar throughout; that is my recollection. 
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Q. Did not you find in each volume of the Callaghan edition, ac- 
companying most of the cases, no notes, with reference to adjudicated 
cases, Which do not appear in the Freeman edition ? 

A. I have seen notes to several cases, but, I think, not to most of 
them. 

Q. Do not such notes give an additional value to the new 
027 ~=edition ordinarily ? 

A. I have not examined the notes enough to give an 
opinion on that subject. 

Q. If prepared with accuracy and care by the editor of the new 
edition, in your opinion as a lawyer, would not such notes give an 
additional value to the new edition over the old ? 

A. If the notes were strictly applicable to the case they might, 
but I have not examined to see what the notes in these editions are. 

Q. If the notes in the new edition were strictly applicable to the 
case, and were prepared with accuracy and care by the editor from 
his own original investigation, would they not, in your opinion as a 
lawyer, give additional value to the new edition over the old? 

A. Yes, sir; I think they would to each case to which they ap- 
plied. 

Q. If the editor of the new edition should be shown to have 
328 made his head-notes from his own independent study of the 
opinions of the court without using the head-notes of the 
original reporter, and if it were then to be shown that the editor of 
the new edition had made his index to the volume from his own 
head-notes without using the index or head-notes of the original 
reporter, would not the index in the new edition be the result of 
original labor and not a copy of the original edition ? 

A. Certainly ; if it were shown that he had done it without refer- 

ence to the other, it must be the original labor. 


*) 


Defendants’ testimony concerning infringement of volumes 32 to 
38 embraced in original bill. 
And thereupon defendants, to maintain the issues on their part as 
to the infringement of volumes 382 to 38, inclusive, of the Illinois 
Reports, embraced in the original bill of complaint, read in 
329 ~— evidence the following depositions : 


And thereupon defendant read in evidence the depositions of 
Andrew P. Callahan, Bernard Callaghan, and Andrew Callaghan: 


In the Circuit Court of the United States fur the Northern District 
of Illinois. In Chancery. 


EvuGent B. Myers, Complainant, 
Us. 
BERNARD CALLAGHAN et al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Friday, the 10th day of January, A. D. 1879. 
Present: Jolin V. Le Moyne, Esq., solicitor for the complainant, 


~ 


and James L. High, Esq., solicitor for the defendants. 


ee 
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Anprew P. CALLAGHAN, a witness called on behalf of the de- 
feudants, being first duly sworn, was examined in chief by Mr. 
Hiau, and deposes and says as follows: 

Q. State your name, age, residence, and occupation. 

A. Andrew P. Callaghan; age, 35; residence, Chicago ; occupa- 

tion, law-book seller. 


330 Q. Are you one of the defendants in this cause and one of 
the firm of Callaghan & Company ? 
A. Iam. 


. How long have you been a member of that firm ? 

A. Seven years—since 1871. 

Q. In what business has that firm been engaged since that 
period ? | 

A. That of publishing and selling law books. 

Q. What has been your business for the last ten years or more? 

A. That of publishing and selling law books. 

Q. State whether you consider yourself as familiar with the trade 
and business of publishing and selling law books, including law 
reports, and the usages and customs of the trade. 

A. lam. : 

Q. | will ask whether the defendants, Callaghan & Company, 
were, during the years 1876 and 1877, interested in any way, and, if 
so, how, in the volumes of Illinois Reports prior to 32? 

A. Prior to 1876 they had obtained the ownership of the stock and 
copyrights of such as then existed—that is, they owned the stock of 
2 to 18, inelusive, and the copyrights or license to print of volumes 
2 to 30, inclusive. 

Q. Was that the condition of affairs during the years 1876 and 
1877? 

A. Yes, sir; up to February, 1877. We then obtained copyrights 
of 1 and 381. 

Q. During the years 1876 and 1877 what interest, if any, did the 
firm of Callaghan & Company have in the Illinois Reports from 

volume 47 to the end of the series? 
Oo A. None. Up to the time that we commenced, in February, 
1877, to reprint 19 to 38, we had none. 

Q. Had you, at or about that time, acquired any interest, from 
Mr. Freeman or otherwise, in the volumes from 47 to the end of the 
series ? 

A. From 47 to the end of the series, we did. 

Q. State, in a general way, the nature of that interest and when 
it was acquired, without going into details. 

A. The arrangement included the right of Callaghan & Company 
to sell these volumes at a discount to the trade anda prohibition on 
Mr. Freeman to sell them to the trade at less than the catalogue 
price or the rate fixed by himself, $3.50 a volume. 

Q. That was the general nature of your contract with Mr. Free- 
man, the reporter ? 

A. Yes, sir; substantially it gave us control of the trade and was 
intended to do so. 
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Mr. Le Moyne: I would like to ask if that agreement was in 
writing ? 

a. 7s. 

Mr. Le Moyne: Then I object to the testimony of Mr. High. 


Q. Can you produce the written agreement? 

A. Yes, sir; at any time. 

Mr. Hiegu: Then I will have the written agreement produced and 
put in the record as an exhibit, marked “ Defendants’ Schedule D.” 


Q. About what time was that contract made, as you recol- 
lect? 

oo2 A. That was made in February, 1877, I think, orin March; 

[ will not be positive. I think it would be better, perhaps, to 

have theagreement sent for—it is in the store—then we can tell the 
exact date. 

Q. What was the condition of the market with reference to volumes 
v2 to 38, inclusive, of the Illinois Reports, from the year 1871 down 
to and including the year 1876, and therefore part of 1877? 

A. The books were entirely out of print and searce, and could 
only be had second-hand, as they could be picked up from one 
source or another. 

Q. State whether, during those years or any of them, there was 
a demand by the legal profession or others for these volumes; and, 
if so, during which vear and to what extent ? 

A. During all the time from 1871 and up to the date of our re- 
print, in 1877, there was a continuous demand from the profession 
in this State for them. 

Q. State, if you please, what was the nature of that demand, as to 
whether it increased or diminished as the years proceeded. 

A. Well, I cannot exactly understand the question. Of course, it 
was as heavy; I think it was as heavy in 1877—the fore part of 
1877—as it was.in the fore part of 1872—that is, the new enquiries 
were as numerous in 1877, probably, as they were in 1872, besides 
all that had bought parts of sets and had omitted those. Of course, 
there was a greater demand in 1877, take it in the aggregate, than 
there was in any previous year, and it was being continually added 

to. 
0d Q. By whom were such demands made or from whom did 
such demands come ? 

A. The profession—the lawyers of Il]linois. 

Q. When did the firm of Callaghan & Company first contemplate 
or propose the republication of the Illinois Reports, volumes 32 to 
38, inclusive ? 

A. We talked of it to Mr. Mvers—I did—several times in 1876. 

Q. How early in 1876? | 

A. I think as early as the summer, and I think as early as the 
spring. I think that I suggested that the first time that I inter- 

* viewed him after we had purchased the interest of 2 to 18, inclu- 
sive. 
Q. In the spring of 1876? 


- 
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A. As early as that. We had so many interviews all along these 
years that I cannot place exactly the date of the first time when I 


, mentioned the fact to him. It was certainly as early as the sum- 
mer of 1876. 
Q. That you proposed republishing volumes 32 to 38, inclusive? 


| A. Yes, sir. 7 
Q. Coming down te the latter part of the year 1876, are you able 


, to recollect any definite or special interview that you had with Mr. 
Myers concerning that matter ? 
A. Yes, sir; at that date—the latter part of 1S76—we had. 
Q. Fix the month as near as you can. 


A. In November, 1876, we had made up our minds to commence 

soon (almost immediately) the reprinting of these volumes. We 

had had this project in mind for quite a long time. At that 

334 date we had determined to commence almost immediately 
the reprinting of them. 

Q. Now what, if anything, transpired between yourself and Mr. 

Myers in that connection in the month of November? Tell where 
and what occurred. 

A. I went to his store for the double purpose of announcing to 
him our intention to reprint them, or to induce him to print those 
which were out of print—32 to 38 inclusive—or, failing to do that, to 
sell his interest in the entire Illinois Reports to us. 


Mr. Le Moyne: I object to the witness stating what his purpose 
| Was. 


’ Mr. Hier: 


Q. State what was said and done between yourself and Mr. Myers 
at that interview in November in reference to this matter? 

A. I asked him first if he would reprint volumes 52 to 38. 

Q. What reply did he make to that? 
A. He said he would not; it would not pay him; he had sunk 
money in volume 46. 

Q. What reason, if any, did he give to you at that time for not 
reprinting 32 to 38? 

A. It would not pay. 

Q. Go on and state all that was said and done between you both 
at that interview. 

A. He stated that he had reprinted volume 46 at a loss, and he 
had not got his money out of it yet, and he did not think that the 

market would afford a profit on the sale of 52 to 58. I then 
335 asked him if he would sell his interest in volumes 32 to 46, 
inclusive, tous. Hesaid hedid not know what I would give. 

[ told him that I was not there to make any offer, but that I would, if 
he chose, convey an offer from him. Afterwards, in the interview, 
[ offered him $5,000 for the firm, subject to the firm’s approval, or 
[ would do this: that if he would make an offer of $6,000 that I 
would advocate its acceptance by the firm and would act at once. 
He refused the offer of $5,000, and he made an offer of $6,000, which 
offer | was to convey to the firm for acceptance. 


i 
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@. What was the offer of $6,000 to include? 

A. It was to include the copyrights of volumes 32 to 46, inclusive, 
and the stereotype plates and stock of 39 to 16, inclusive, of which 
stock there was then supposed to be about 400 copies. He could 
not tell me how many, because he had not looked up his books, but r 
he thought it would be about 400 copies. 

Q. What was the condition of the other volumes during this dis- 
cussion, as talked over by Mr. Myers? | 

A. 32 to 38 were then out of print. 

Q. What, if any, value was attached by Mr. Myers in that con- 
versation to the copyrights of any of the volumes‘ mentioned, from 

| 32 to 46, inclusive ? 

| A. Mr. Myers claimed that the stereotype plates alone which he 
then owned of the eight volumes, from 39 to 46, inclusive, were 
worth alone the sum of money named, $6,000 ? 

Q. Did he make any claim or assertion or statement as to any 
value of the copyrights of 32 to 38, inclusive? 

A. There was a general discussion as to the value of copyrights, d 

in which I stated that no copyright was worth more than the | 
336 cost of reproducing the books, which would be about $150 

and it was acquiesced in, as I understood, by him, but it did 
not figure in that estimate. - 

Q. State whether any value in that interview was attached by 
either party to the copyrights of volumes 32 to 38, inclusive. If so, 
what value? | 

A. No value was.attached to them. I did not consider them 
worth anything at all, because it would not pay to reprint them. 
That was the general impression, that it would not pay to reprint 4 
them. | 

Q. What, if anything, did he state or assert in that interview 
with reference to the value of the copyrights of volumes 32 to 38, 
inclusive ? 4 

A. None at all. | 

Q. What else transpired at that November interview between 
yourself and Mr. Myers with reference to statements, if any such 
were made, as to the intention of your firm to reprint volumes 32 


to 38? 
| A. I stated the general intention of the firm to reprint all the 
| scarce volumes, including 32 to 38. 
| Q. I will ask whether Mr. Myers at that interview made any ob- 
| jection or remonstrance of any nature or kind concerning your pro- 


| posed reprinting of 32 to 38; and, if so, what did he say upon that 
| point? 

| A. He never said anything about it; I do not remember of his 
saying it at that time or at any other time. 

Q. What, if anything, did he say at that November interview 
with reference to your proposed reprinting of volumes 32 to 38, as 
. being an infringement of his alleged copyright in those volumes ? 
| A. He said nothing about it. I understood him all along 

337 to desire us to reprint all those six volumes or seven volumes, 
they not being profitable to print himself. 
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Complainants’ counsel objects to the witness stating what was un- 
derstood. 


Q. Well, go on and tell us what was said and what was done. 

A. He said nothing. | 

Q. He stated nothing as to it being an infringement of his copy- 
right? 

A. No, sir. 

Q. What did you do with reference to this proposition of his, 
then made, to sell you these interests for $6,000, as you have testi- 
fied ? 

A. I carried that proposition to my partners for acceptance or re- 
jection. 

Q. State whether it was accepted or declined by your partners. 

A. It was declined. 

@. Was Mr. Myers notified of that fact? 

A. I cannot tell about that; I do not remember whether he was 
or not; I would not be positive about that. I think the arrange- 
went at that interview was that in case it was accepted he would 
hear from us. 

Q. When next did you have an interview with Mr. Myers con- 
cerning these reports, and where? 

A. I cannot tell when; perhaps the next one was; but the next 
important one was after our announcement of the publication of 1 
and 19 to 38. 

Q. When did the firm of Callaghan & Company make any public 

announcement of their intention to reprint volumes 32 to 38? 
338 A. In February, 1877. 
Q. In what manner or form was that announcement pub- 
licly made ? 

A. It was published in prominent type on the first page of the 
Chicago Legal News. | 

Q. Look at the paper which I now show you, purporting to be the 
first page of the Chicago Legal News, of the date of February 24, 
1877, and state if that is the publication of the Legal News to which 
you referred. 

A. That is. 


Defendants’ counsel offers in evidence the paper identified by the 
witness, headed “ The Chicago Legal News, volume 9, No. 23, Chi- 
cago, Saturday, February 24, 1877,” the middle column of which 
begins, “A New Edition of Illinois Reports,” and signed at the 
bottom: “ Callaghan & Company, Chicago,” and the same is hereto 
annexed and marked “ Defendants’ Schedule E.” 


339 Q. Is that the advertisement or published statement to 
which you have just referred ? 
A. This isthe advertisement as it appeared in the Chicago Legal 
News. 
Q. Who caused that to be prepared and inserted in the Chicago 
Legal News of that date? 
A. I wrote this myself. 
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Q. And caused it to be published in the Chicago Legal News ? 

A. Yes, sir. I ought to state, perhaps, that a copy of this was 
sent as a circular all over the State. 

Q. What was done in that regard ? 

A. A copy of this advertisement in the Chicago Legal News was 
printed in-a circular form and sent to, every lawyer in this State 
whose name we could get. 

(). When was it so printed and sent to the profession ? 

A. At about the same time. 

Q. Was the circular sent by you to the profession about this time 
announcing the republication of volumes 1 to 38 an exact dupli- 
cate of the advertisement as it appeared in the Legal News ? 

A. Well, I will not swear that it was literally an exact copy. It 
was in substance the same. I might have changed one or two 
words in the advertisement if I thought it might be rhetorically 
improved ; perhaps something of that sort. 

(). But it was copied from this? 

A. It was copied from that. 

Q. State whether about the time of the insertion of this advertise- 

ment in the Legal News, just referred to, you had any other 
040 ~—or further interview with Mr. Myers concerning these reports. 
If so, when and where, and what took place ? 

A. It was after that time that I had a further interview with 
him. 

Q. How long after? 

A. After I came back from Springfield, after settling with Mr. 
Freeman. After making this contract with Mr. Freeman, which is 
in evidence here, | came back at Mr. Freeman’s request, to see Mr. 
Myers. 

Q. Now, what took place between you and Mr. Myers, and when 
and where did this occur ? 

A. It was in March, 1877. 

Q. Did you not have an interview with him in February, 1877 ? 

A. Yes, sir. I had an interview with him in February, 1877, 
after the date of the announcement. 

Q. Now, go on and state what took place at that interview in Feb- 
ruary. 

A. At that date I asked him if he had seen the advertisement 
referred to. He stated that he had. 

Q. What else was said by you to him ? 

A. And it bore rather bard on Mr. Freeman and he was glad of 
it. 

Q. What, if anything, was said between you at this interview in 
February, of which you are now testifying, as to the purchase of his 
interest in volumes 32 to 46, inclusive ? 

A. We had several interviews upon that subject at that time, and, 
while I won’t be positive that at that particular interview we talked 

over the amount to be paid for his interest in the reports, the 

341 fact that we were reprinting 32 to 38 was manifest to him. 
We talked over it. 

Q. Was it talked over in the interview ? 
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A. Yes, sir; it was talked over. 

Q. What, if anything, was said about a purchase of his interest in 
these volumes at this time? _ 

A. We desired to purchase the volumes 382 to 46 all the time. 

Q. Did you make him any offer at this time in the month of Feb- 
ruary for his interest in those volumes? 

A. I do not think it was at the February interview we made that 
offer ; I think it was at the next interview, in March. 

Q. Go on with the March interview. State where that occurred 
and what took place. 

A. At the March interview, after we had settled the contract with 
Mr. Freeman and made this contract, Mr. Freeman desired me—— 

®. Never mind that. 

A. Well, I called on Mr. Myers at the request of Mr. Freeman to 
repeat to him my offer of $5,000. 

Q. Where did you meet him and what was said and done by both 
parties ? 

A. I met him at his store. I told him why I came and what I 
came to do and asked him for an answer. 

Q. Did you make any proposition at tliat time in figures for his 
interest in those volumes? 

A. I made a proposition to buy his interest in 32 to 46, inclusive, 
for $5,000. 

Q. What did he say to that? 

A. He said he would take it under advisement, first asking me to 

put it in writing. 
342 Q. Did you put it in writing? 
A. I did not. 

Q. What else was said and done? 

A. He was to give an answer in a few days. 

Q. Did you state anything to him at that time, and, if so, what, 
as to any arrangements your firm had then made concerning the 
republication of 32 to 38, inclusive ? 

A. I think that I informed him at all the interviews I had with 
him of our intention. It had been published. It was known to 
everybody. 

Q. Was anything said by you to him at this time concerning any 
arrangement that you desired to make for furnishing complete sets 
of Illinois Reports? 

A. At an interview subsequent to that first one in March I went 
to see Mr. Myers as to what we could buy his bound volumes of 39 
to 46 for. 

Q. What was said between you upon that point at that time? 

A. I said that if we could buy his books at a reasonable price that 
we would do so, but that if he charged an unreasonable price for 
them that we could not permit him to control the price of the set 
by charging a large sum of money for his volumes. 

Q. Which volumes do you mean? 

A. 39 to 46; and would therefore have to reprint them. He said 
he would sell his volumes 39 to 46 at the same price which we would 
charge for volumes 1 to 388—that is, our books. I will not state posi- 
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tively that he said 1 to 38, but he said our books. I replied that it 
was not an equitable basis—not an equitable arrangement—for the 

reason that our reprints cost us much more than his books, 
343 which were old and printed from stereotype plates, cost him, 

and that our books were worth much more than his books 
were worth; that we would therefore not accept that proposition. 
That was substantially what occurred at that interview. We did 
not agree. 

Q. When this proposition was made at this interview concerning 
an exchange of volumes between your houses was any allusion made, 
and, if so, what, to your reprints ? 

A. The allusion was made by both parties to our reprints. 

Q. What reprints do you mean when you say our reprints? 

A. Volumes 1 and 19 to 38. He desired that we should sell all of 
the first 38 volumes to him—everyting that we proposed to control 
or did control—1 to 38. 

Q. Was anything said by you to him at this time concerning any 
plan for enabling your firm to furnish complete sets of Illinois Re- 
ports to the trade or otherwise? 

A. At that time I stated to him that the time had come when an 
arrangement-should be made by which we could offer complete sets 
tor sale; that we were reprinting the scarce volumes and desired to 
know what he would sell his 39 to 46 for to comple te sets. 

Q. Did you state to him in that interview that your desire in ob- 
taining 39 to 46 was to furnish complete sets of Illinois Reports? 


=) 
A. I did. I told him that we intended to push their sale largely 
in other States than Illinois, and that in order to push them 
344 —_ in other States than [llinois we should have to sell them ata 


—) 
reasonably low price. 

Q. I will ask whether at that time he had been informed by you 
in. any way of the nature of your arrangement with Mr. Freeman 
already referred to? 

A. He had been informed. 

Q. How early was he informed of that arrangement? 

A. The next day, I think, after I came back. 

Q. After you concluded the arrangement with Mr. Freeman ? 

A. About March 11th or 12th. 

@. State whether in this last interview in March, of which you 
have just been testifying, any arrangement was completed between 
yourself and Mr. Myers for an interchange of volumes. 

A. There was not. 

2. What next transpired in reference to the matter? 

. The next that transpired was, I think, I sent Mr. Beck down 


- Who is Mr. Beck? 

He is our shipper. 

What is his name in full ? 

George W. Beck. 

. For what purpose did you send him ? 

To see if he could not make an arrangement with Mr. Myers 
by w shich we night get his 39 to 46, inclusive, at reasonable rates. 
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Q. What did Mr. Beck do in that regard ” 
A. Beck came back to me with a statement. 


By Mr. Le Moyne: 


Q. Was Mr. Myers present when Mr. Beck made the statement to 
. 9 
you | 


A : No, sir. 


345 Complainant’s solicitor objects to what took place between 
the witness and his clerk when the complainant was not 
present. 


By Mr. Hien: 


Q. What was the fact as to whether Mr. Beck finally came to you 
with any proposition from Mr. Myers which was accepted or rejected 
by you? 

A. Mr. Beck came to me with the proposition from Mr. Myers to 
the effect that he, Myers, would sell his 39 to 46, inclusive, at the 
same price per volume at which we would sell Mr, Freeman’s vol- 
umes—volume 47 to the end of the set. The price was fixed at 
$3.25. 

Complainant’s sulicitor objects to the answer for the reasons above 
given. 


Q. What was done with that proposition ? 


A. It was accepted by us; Mr. Beck was instructed to notify Mr. 
Mvers of the acceptance. 

Complainant’s solicitor also objects to this answer for the same 
reasons. 


Q. Under the arrangement made by Mr. Beck with Mr. Myers 
what, if anything, was done by your firm towards furnishing Mr. 
Myers Illinois Reports or towards receiving Lilinois Reports from 
him ? 

A. We bought such sets from him at the price fixed in the agree- 
ment as we needed for orders. 

(). Are you able to state accurately the number of sets you 

346 bought of him under this arrangement, whatever the arrange- 

ment may have been, and the dates when they were pur- 

chased, refreshing your recollection, if you desire, from any docu- 
ments that may be in the ease or otherwise ? 

A. March 21, 1877, we bought three sets; March 29 we bought one 
set; April 3 we bought one set; that same day, April 3, again we 
bought four sets. 

Q. What volumes did these different sets, which you state you 


purchased of Mr. Myers at this time, comprise in the reports? 


A. 39 to 46, inclusive. 

Q. What next occurred between yourself and Mr. Myers concern- 
ing these reports, and when did it occur? 

A. The next important interview that I remember was in our 
store between Mr. Myers and Mr. Bernard Callaghan and myself. 
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Q. At what time did that interview take place, as near as you 
recollect ? 

A. In June. 

Q. What was said and done at that interview? Give the sub- 
stance of what was said on both sides, as near as you recollect. 

A. It was a long conversation. I do not know exactly where to 
commence. We stated to Mr. Myers that before proceeding farther 
with the expense of republishing the Illinois Reports we desired to 
buy his copyrights and plates—his interest in the whole of the Illi- 
nois Reports ; that we would give him for his interest in the entire 
lot $5,000. 

Q:> What volumes were mentioned, if any ? 

A. 32 to 46, inclusive; that we would give him $5,000 for 

347 his interest in them, less the expense and costs already in- 
curred in printing the volumes that were then either printed 

or printing. - 

Q. By you? | it 

A. By us, of volumes 32 to 38. Mr. Myers declined the offer and a 
offered to put in his volumes, 39 to 46, inclusive, at the same price | 
at which we would put in volumes 1 to 38, inclusive. 4 

Q. What do you mean by “ put in?’ { 


A. Sell to him. 

@. Exchange back and forth ? 

A. Not exchange but to sell. He would sell to us volumes 39 to 
46, inclusive, at the same price per volume at which we would sell 
to him volumes 1 to 38, inclusive. We declined that for the reasons 
given ina prior interview. He then offered to sell his interest in 
32 to 46, inclusive, including the copyrights of the 15 volumes, the 
plates then on hand of 39 to 46, inclusive, and the stock of volumes 
39 to 46, inclusive, which offer we declined ; and that is substantially 


all the important matters that I now recall. K <. 
Q. State whether at the time of this June conversation of which % 
you have just testified any of your reprint of volumes 32 to 38, in- 4 
clusive, had appeared. 
A. Volume 32 had. 


State if you know whether Mr. Myers was then advised of that 


Mr. Myers had bought a copy at that time of them. 
®. Before this interview ? 
A. Before that interview. 

Q. In what condition were the other volumes of your re- 

248 print, from 32 to 38, at the time of this June interview ? 

A. Some in the hands of the printer being printed and 
some In the hands of editors being edited for the press. 
Q. What knowledge, if any, did Mr. Myers have at that time of 

this fact, of the condition of the other volumes ? 

A. We informed him of those facts at that time at that interview. a 

Q. I will ask whether Mr. Myers at that interview made any ob- 
jection or remonstrance or complaint of any kind, and, if so, what, 
concerning your republication of volumes 32 to 38 ? 
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A. He did not at that interview or any other interview that I had 
with him. , 
Q. What statements, if any, did he make at that conversation as 
| to whether your republication of 32 to 38 would in any manner in- 
fringe his alleged copyright in those volumes ? 
A. I do not remember that he made any statement to that effect. 
@. Are you able to fix the dates during the year 1877 at which 
each of your volumes, 32 to 38, appeared, refreshing your recollection 
& from any documents in the case (handing witness his affidavit here- 
tofore filed in the case)? 
A. We published on the 3lst of May, 1877, volume 32; July 14, 
volume 33; August 24, volume 37; August 28, volume 35; Sep- 
tember 15, volume 34; October 6, volume 38; November, 19, vol- 


ume 3b. 
: Q. State, if you know, whether Mr. Myers was apprised of the pub- 
. lication of each of those volumes respectively from time to 
7 349 time as they appeared or whether he purchased any of them. 
. A. He purchased several volumes of our reprint of volumes 
/ on 


33 to 28 and was appraised as others were of their publication. 
Q. What amount of capital did your firm invest in these reprints 
| of volumes 32 to 38, inclusive, during the year 1877? 
i A. Without getting the exact figures from the books I would say 
about $8,.COO0. 
Q. Where was the place of business of the firm of Callaghan & 
: Company during this time, with reference to the place of business 
of Mr. Myers ? | 
A. 161 Clark street; about two blocks away from Mr. Myers 
store. 
Q. Where was Mr. Myers’ store at that time? 
A. 93 Washington street. 
Q. What is the fact as to whether during all this time, covering 
) the years 1876 and 1877, there was any communication between the 


? 


two firms in the course of business or between their employees? If 
there was such communication state to what extent it occurred. 

A. There was the usual communication almost daily between the 
two concerns. 

Q. What do you mean by the usual communication ? 

A. When we wanted to buy from him books that we did not have 
we went to his place of business for them and sold such books to 
him as he needed, 

ve Q. About how often, generally, in the usual course of business, 
was there communication of this kind back and forth between the 
two houses ? 
A. I should say it averaged at least once a day, daily. 
Q. In the law-book trade what value, if any, is usually 
300 attached by the trade to the copyrights of law reports which 
‘ have been on the market a number of years, such as volumes 
n 32 to 28 of the Illinois Reports, at the time in question ? 
Objected to. 


A. Very little, if any. 
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Q. For for what reason is little value attached to them? 

A. Because it does not pay to reprint them at all with the pos-es- 
sion of the copyrights. 

Q. State whether there is any usage or custom in the law-book 
trade in transactions concerning the pureh: ase or sale of law reports 
which have been on the market for a number of years, with refer- 
ence to the transfer of the copyright or the price to be paid for the 
copyright. 

Objected to. 


A. It is usual in large purchases of stock or of stereotype plates to 
charge substantially nothing for the copyright. 

Q. What is the reason, if any, for that usage? 

A. Because at the time that the stock or plates are bought the 
copyright is worthless—worth nothing. 

Q. Why is it worthless? 

A. There is no necessity for reprinting, and if there was a neces- 
sity for reprinting it would not pay to reprint always. 

Q. What is the effect upon the commercial or market value of a 
volume of reports that nas been sold in the market for a number of 
years as volumes 32 to 38 had been in the year 1877? 

oo 1 A. The filling of the first demand for the edition of the 
book renders it unprofitable for a very — many years to print 
a second edition, and the copyright in the meantime is worthless. 

Q. You speak of the filling of the first demand for an edition of 
such books; what.do you mean by that? 

A. I mean that when a volume of reports is published the whole 
of the profession or nearly the whole of the profession who buy such 
books buy it, and that thereafter only a comparatively small number 
of men want the book. 

Q. Within what period after the first publication of a volume of 
law reports, such as the Illinois Reports, would the first demand of 
which you have spoken ordinarily be supplied ? 

A. Within two years, I should say. 

Q. What, in your opinion, as a member of the law-book trade, 
would be the elements of value in Illinois Reports, such as 32 to 38, 
that had been on the market as long as they bad in the year 1877 ? 
I mean as to whether the value would consist in the copyriglits or 
the stereotype plates, if they were stereotyped, or the printed stock 
on hand, if any ? 

A. Entirely or almost entirely in the printed stock and plates, and 
not in the copyrights. 

Q. State whether in any of the interviews that you ever had with 
Mr. Myers concerning volumes 32 to 38 of the Illinois Reports he 
ever asserted or claimed any value : as to the copyrights of 52 to 38; 
and, if so, what. 


Objected to. 


302 A. Ido not know how to answer that question exactly. We 
discussed that on two or three occasions. He claimed all along 


that the copyrights were worth something. 
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Q. How much value, if any, did he attach to them at any of these 
interviews, in dollars and cents ? 

A. I do not recollect any precise sum that he put on them. 

Q. What, if anything, did you say to him in any of these inter- 
views as to the value of the copyrights ? 

A. That they were not worth to exceed $150, the cost of repro- 
ducing them. 

Q. What, if anything, did he say to that? 

A. He said that was something. 

Q. I will ask if you have read the deposition of Mr. Myers in this 
case ? 

A. I have. 

Q. Do you recollect his testimony concerning two alleged circulars 
which he stated he sent out, one to the trade and one to the pro- 
fession, announcing a republication of these volumes about the month 
of February, 1877? 

A. | do. 

Q. State whether you ever saw any such circular. 

A. I never did. 

Q. Prior to the time that you saw the printed copy of the circular 
annexed to his deposition in this case? 

A. I never did. 

(. When did you first hear or derive any information as to the ex- 
istence of such circular or circulars? 

A. When I saw his affidavit in the testimony before the master in 

this case. 
300 Q. State whether, during the year 1877, you had, to any 
-extent, and, if so, to what extent, salesmen travelling in dif- 
ferent parts of the State in your business. 

A. We had one man who traveled nearly all over the State in the 
beginning of the year and another man who traveled constantly in 
the State and nowheres else, besides having a third man in the city 
canvassing the city lawyers here. 

Q. To what extent, during the year 1877, did you come in con- 
tact personally with members of the legal profession from various 
parts of this State? 

A. Quite extensively. 

©. In what way did that come about? 

A. By personal visits in the store; men coming in to buy, and 
talking about the proposed reprint, and our action with regard to 
Mr. Freeman, and by correspondence. 

Q. Did you ever, from any such persons, members of the profes- 
sion, or your salesmen, or otherwise, receive any hint or intimation 
of any kind concerning the two alleged circulars referred to by Mr. 
Myers in his deposition ? 

Objected to. 

A. Never. 

Q. Did you ever, in 1877, learn in any way through members of the 
profession or through your salesmen or otherwise concerning the 
issuing of those alleged circulars of Mr. Myers’? 
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A. Never, directly or indirectly. 
Q. When did you first learn that Mr. Myers contemplated repub- 
lishing volumes 37 my 38 of the Illinois Reports ? 
004 A. In August, 18 
Q. How did you first learn it? 

A. I heard on my return from a trip to the East that a firm of 
printers in the city were at work on a volume of Illinois Reports 
for Mr Myers. 

Q. Which volume was that ? 

A. Either 37 or 38. It was being printed, I understood, by Hazlitt 
& Reed. 

Q. State whether up to that time you had received any knowledge 
whatever in any way or manner concerning Mr. Myers’ republica- 
tion of any of those volumes. 

A. Never. 

Q. I will ask whether, in any of the conversations or inter- 
views that you ever had with Mr. Myers or with any of his clerks 
or employees prior to the filing of the bill in this cause, either or 
any of them made any objection to you concerning your reprint of 
Illinois Reports; if so, what did they say, and when ? 

A. I never heard any objection from any source to our reprinting 
32 to 38. : 

Q. Directly or indirectly ? 

A. Directly or indirectly. 

Q. State whether Mr. Myers or any of his employees at any time 
prior to the filing of the bill in this cause ever made any statement 
or objection to you concerning the alleged infringement of his copy- 
right in 32 to 38 by your reprint of those volumes? 

A. I do not remember any. 

Q. When did you receive the first knowledge or intimation of 
any kind that Mr. Myers objected to your reprinting volumes 32 to 
38, inclusive ? 

A. When the bill was filed. 

Q. Did you have any knowledge on that point before that 
ooo time? 
A. None. 

Q. Directly or indirectly ? 

A. No, sir. 

Q. From him or from any other person whatever ? 

A. Neither from him nor from any other person. 

Q. In your conversation with Mr. Myers in the month of Feb- 
ruary, after the publication of the advertisement in the Legal News 
to which you have referred, and in which you have stated he said 
to you that he had seen such advertisement, state whether in that 
interview he made any objection, and, if so, what, to your reprint 
of volumes 32 to 38. 

A. None. 

Q. What effect, if any, was produced upon your mind by these 
various interviews and conversations with Mr. My ers, to which you 
have testified, as to the publication of volumes 32 to 38? 


Objected to. 
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A. I was induced to believe that he wanted it done. 
Adjourned to Jan’y 14, 1879. | 


356 In the Cireuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


EvuGene B. Myers, Complainant, 
vs. 
BERNARD CALLAGHAN et al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Tuesday, the 14th day of January, A. D. 1879. 


Present: Jolin V. Le Moyne, Esq., solicitor for complainant, and 
J. L. High, Esq., solicitor for the defendants. 


ANDREW P. CALLAGHAN, a witness on behalf of the defendants, 
was further examined by Mr. Hiau, and deposes and says as fol- 
lows: 


Q. You have spoken of frequent communications between the 
employees of the two firms back and forth during the year 1877. 
State whether you recollect any occasion on which any of the em- 
ployees of Mr. Myers, when in your store during the summer of 

1877, made inquiry concerning the condition of your reprints 
dod A. The employees usually did not come to me to transact 
their business, but on one occasion I heard George Myers—I 
think his name was George L. 

Q. The son of the complainant? 

A. The son of Mr. Myers, the complainant; asked how our re- 
prints were getting along, and I heard Mr. Beck inform him. 

Q. State whether, in any of these various interviews that you had 
with Mr. Myers, of which you have already testified, during the 
years 1876 and 1877, he ever made any statement to you of any In- 
tention on his part to print volumes 32 to 38, inclusive. And, if so, 
when, and what did he say? 

A. I do not remember his ever having said so. On the contrary, 
I understood that he did not want to do it; on the contrary, he told 
me that he did not want to do it, and would not do it at that time 
because it would not pay. 

(). In these various interviews and conversations which you have 
narrated with Mr. Myers state whether the conversation was usually 
directed to volumes 82 to 38 or volumes 39 to 47, inclusive. 

A. The question at issue between Mr. Myers and ourselves was 
whether we should reprint volumes 39 to 46 or not; whether we 
should buy his interest, his entire interest,in the Lllinois Reports, 
or, ignoring his interest in the Illinois Reports, reprint 39 to 46, and 
so affect or destroy the value of his stereotype plates in 39 to 46. 

Q. What relation did the conversations have concerning volumes 
32 to 38 as compared with the conversations concerning volumes 39 
to 47, inclusive? 
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308 By Mr. Le Moyne: I object to the witness saying anything 
more than what was said by the parties to each other. 


A. They were not the main subject of discussion; 32 to 35 were 
never the subject of the principal discussion ; they were merely 
incidental ; 39 to 46 and our reprinting of them was the question at 
issue. 

By Mr. Hiau: 

Q. State whether in any of these conversations or interviews to 
which you have referred Mr. Myers ever expressed any unwilling- 
ness towards your reprinting volumes 32 to 38. If so, what, if any- 
thing, did he say in that regard ? 

Objected to. 

A. He never expressed, so far as I can recollect, any unwilling- 
ness to have us reprint 32 to 38 alone. 

Cross-examination by Mr. Le Moyne: 

Q. Have not you and Mr. Myers been the only law-book sellers 
in Chicago for many years? 

A. During what time? 

Q. For many years. 

A. We have had a number of small dealers here at different 
times, but we were the only really large law-book sellers of the 
place. 3 
309 Q. Has there not been very active competition between 

you? 

A. Quite active. 

Q. Which occasionally led to’some ill feeling ? 

A. At times. 

Q. And have not the Illinois Reports been an important item in 
the sales of both of you? | 

A. Up to what date, sir? 

Q. All through your business. 

A. No, sir. 

Q. Have not? 

A. No, sir; we were not able to handle the Illinois Reports before 
1876 so as to afford anything like an active competition. 

Q. How was it from 1876 down ? 

A. Then there was competition to some extent because we com- 
menced to handle them. 

Q. Did you not from time to time make considerable efforts to 
get the contract from Mr. Freeman for the sale of the reports, and 
get it away from Mr. Myers? 

A. Not from the date at which I became a member of the firm. 

Q. Up to that time you did not make any effort ? 

A. From the time I entered the firm to the time I made the con- 
tract with Mr. Freeman in 1877 we made no effort whatever. 

Q. Did you make any effort to have any legislation passed which 
would deprive Mr. Freeman and Mr. Myers of the control of the 
Illinois Reports ? 
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A. I do not recollect whether such effort was made in 1871 or 
1873; if in 1873 it was when I was in the firm; if in 1871 I was 
not. 

Q. Mr. Bernard Callaghan made no effort to your knowl- 

edge ? 
360 A. I do not recollect about that. 
Q. When you published the advertisement in the Legal 
News, which has been attached to your deposition, had you seen the 
advertisement by Mr. Freeman announcing his intention to publish 
any of the Illinois Reports? 
We had. 

Q. Was that anterior or subsequent to yours—that announcement? 

A. It was anterior to ours. 

Q. Wasn’t it in consequence of this announcement of Mr. Free- 
man that you gave the other notice and made preparation to make 
a publication of this kind? 

A. No; not solely. 

Q. Well, was that the moving cause that started you? 

A. It may have been the moving cause at that time particular, 
but we had contemplated it for a year 

Q. Did you not say before in your testimony that as soon as you 
saw that announcement that you got to work to publish all these 
volumes that he had announced, so as to anticipate his publication? 

A. We made two announcements in that cireular; which do you 
allude to? 

Q. Haven’t you said that was the reason for your announcement 
and commencing the publication—that you intended to anticipate 
any publication by Mr. Freeman ? 

A. It was in consequence, or somewhat in consequence, of his an- 

nouncement at that time that we made the counter announce- 
361 ment—about 19 to 38 at that time—but we had before re- 

solved to print them, and we determined to print them long 
before we saw his announcement. 

®. But that was the cause of the announcement at this time ? 

A. At this time. 

Q. When did you commence the publication of the volumes which 
Mr. Freeman had announced in his notice? 

A. Immediately after the date of our announcement; February 
24th, I think it was. 

Q. How many of them did you ever publish ? 

A. We published the whole of them. 

Q. How were they published ? 

A. How were they published ? 

Q. Were they prepared for publication in the same manner as 
those from 32 to 38 were prepared ? 

A. Were what? 

Q. The volumes of the Illinois Reports preceding 32 which you 
published ? 

A. Some of them we did not prepare at all for publication. Mr. 
Freeman had already printed, without our knowledge, two or three 
of the volumes. 
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Q. Two, was it not—19 and 31? 

A. We bought from him 23, 25, & 31. He had prepared one 
other, but I don’t think we bought it of him. 

Q. now, was these printed by you in the same manner as you 
printed 32 and 38? 

A. No; you mean they were edited ; that is what I suppose you 
mean; you say printed. 

Q. Were they not printed exactly from the old books; just the 
old books duplicated ? 

A. No, sir. 
362 Q. Without any change in the syllabus or in the statement 
of fact? 

A. Yes; those we printed were. 

Q. Up to 32? 

A. Up to 382. 

Q. Did you commence the publication of any of those before you 
made the contract with Mr. Freeman ? 

A. We did not. 

Q. Did you continue the preparation ? 

A. Let me correct that; a few days before we made the contract 
with Mr. Freeman, of course we announced the publication of the 
books, and then immediately on the announcement of the publica- 
tion, of course we prepared to print before we made the contract. 

Q. Did you make any contract to print, if so, with whom, prior 
to your arrangement with Mr. Freeman? 

A. We did. 

@. With whom ? 

A. We made an arrangement to print the 19th and 2lIst, and 
I think the 20th. 

Q. With whom ? 

A. To the best of my recollection, with Mills & Company, of Des 
Moines, and Atwood «& Culver, of Madison, and the Chicago Legal 
News Company. 

Q. Can you fix the date at which that contract was made by re- 
ferring to the books or the contract? 

A. I think I can. 

Q. I would be obliged if you would doso. Can you do so by going 
to your store? | 

A. Ido not know; I think there was a written contract made 
with Mr. Bradwell; I do not know whether we had a copy of it; 

he had a copy of it. 


363 Q. Before this testimony closes I will ask you to insert the 
date when these contracts were made. 
A. I will. 


Q. You have said you commenced the publication of volumes 19 
to 38 in February ? 

A. Yes—that is, we commenced to make arrangements for them. 

Q. Do you mean that you did anything towards reprinting 
‘from 32 to 38 at that time, or that you ‘commenced your other re- 
ports as early as that date? 
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A. I think we made arrangements for the editing for the 32 to 38 
and the reprinting of the 19 to 31 about the same time; the ar- 
rangement with Mr. Freeman had nothing todo with our reprinting 
contract. 

Q. Well, do you mean to say that you made your arrangements 
or your contract for the re-editing list from 32 to 38 as early as you 
named in your deposition—February, 1877? 

A. About the same time. 

Q. Now, with whom did you make your first arrangement to that 
effect ? 

A. I think the first arrangement was made with Mr. Ewell. 

' Q. Did you not know at that time that Mr. Myers’ books were 
copyrighted ? 

A. I suppose they were. 

Q. You have stated that you had a number of interviews with 
Mr. Myers during the spring and summer of 1877. You say, “I 
think I informed him in all the interviews I had with him of our 
intention ’—referring to the intention to republish. 

A. Yes, sir. 
364 Q. State what was your object in repeating that at each of 
your interviews with Myers to him. 

A. I wanted to make an arrangement with Myers by which we 
could either buy from 39 to 46, inclusive, from him ; or, failing in 
that, to buy his interest in the [Illinois Reports. 

Q. Allow me to read your answer and the question to which I 
have read the answer: “ Did you state anything to him at that time; 
if so, what, as to any arrangements vour firm had then made con- 
cerning the republication of 32 to 35, inclusive?’’ Your answer is, 
“I think I informed him at all the interviews I had with him of 
our intention.” Now, my question is, What was your object in in- 
forming Mr. Myers at all your interviews with him of your inten- 
tion to republish o2 to 387 

A. I have just answered that question by stating that my object 
was to put complete sets upon the market, and in order to do that I 
wanted from 39 to 46 from him or to buy his interest. 

Q. Then you mean that your notification to him of your inten- 
tion to publish 32 to 38 was intended to induce him to sell you 39 
to 46? 

A. Certainly. We would print up to where his volumes com- 
menced. 

Q. Did you suppose and believe at that time that you had a right 
to reprint 22 to 388 without Mr. Myers’ consent ? 

A. Do you mean the naked reprint of his books—a literal reprint 
of his books? 

Q. Reprint them in any way. 

A. Why, certainly we would have a right to print them. 

Q. You then supposed that you had a right to reprint his books 

witheut his consent? 
365 A. We had a right to reprint 32 to 38 of the Illinois Re- 
ports without his consent. What he considers his books I 
do not know. 
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Q. I intended to have you to understand it was from 52 to 38. 


Did you ever ask Mr. Myers’ consent to reprint those books ? 

A. No; we notified him that we would. 

Q. You notified him of the intention, but you did not ask him 
for any consent on his part? 

A. I judged from all his conversations that I did not need his 
consent. 

Q. I will ask you if you ever asked him for his consent that you 
should reprint 32 to 38? 

A. No; nothing more than I have told you. 

Q. Or 32 to 46? 

A. Nething more than what I have told you. 

Q. Didn’t you, in aconversation that you had with Mr. Myers, say 
to him that you had the right to reprint those; that there wasa was 
a way that you could do it? 

A. I did. 

2 And that you would do it? 

. You mean all his volumes? 

a From 32 to 46. 

. From 32 to 38, and I am not sure but I included 32 to 46. 

Q. Did you not tell him you would have them reprinted ? 

A. I did. 

Was that said in connection with your efforts to buy from him 
his interest in the books? 

A. My efforts were not confined to buying his interest in the 

vena it was twofold: to either get him to sell his books to 
366 s at a reasonable price, so as to complete the sets at a rea- 

water td figure, or, failing in that, to reprint them for our own 
protection. 

Q. In your testimony here you have detailed scnctiitines be- 
tween you and him for the purchase of his books. You have stated 
you made an offer of so much of his books for the copyrights of 32 
to 46, inclusive. Now,' was this notification to him that vou in- 
tended to have these books reprinted and re-edited anyhow if you 
did not purchase from him, these statements made to him in con- 
nection with your negotiation to buy them at the same interview ? 

A. Yes, sir; I told him if he did not sell us the books at a rea- 
sonable price or sell us his interest in the entire Illinois Reports, 
tnen we would be compelled for our own protection to reprint 
them. 

Q. Did you give any directions to Mr. Denslow as to the method 
in which he was to prepare the books, volumes 37 and 38, which he 
prepared for you? 

A. I did. 

Q. Did you instruct him as to what was necessary that he should 
do in order to avoid the copyright, or did he advise with you on that 
subject ? 

A. We talked over that subject together. 

Q. Who prepared the table of cases for those two volumes ? 

A. I do not know. 

Q. Did you prepare it? 
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A. No. 

Q. You do not know who prepared it? 

A. I do not. 

. Who prepared the title page? 

A. I do not know. 
- Q. Did you ever see it before it was printed, after it came from 

Denslow’s hands? 
367 A. He has shown me two or three title pages of the differ- 
ent volumes that he has printed or edited at different times, 

but I cannot place which those volumes were he showed me. 

Q. Mr. Denslow submitted them to you? 

A. Some of them; not all. 

Q. Did he prepare the title pages ? 

A. I believe he did. 

®. Of 37 and 38? 

A. I do not know that; I think he did, and I have not reason to 
believe otherwise. 

Q. Did he prepare any of the title pages of any of the other vol- 
umes of the Illinois Reports? 

A. Than what? 

Q. Than 37 and 38. 

A. I believe he did; he edited other volumes. 

(). What other volumes? 

A. He edited volume 41—that is, published 43 and 46. 

Defendants’ counsel objects to any further testimony about vol- 
umes later than 38 as being irrelevant and not proper cross-exami- 
nation. 


Q. Why was there any difference made in the reprinting from 32 
to 38 and the method of reprinting the volumes preceding 32? 

A. We did not want to infringe—that was my impression—we did 
not want to infringe on Mr. Myers’ rights. 

Q. And what you did in the way of republishing volumes 32 to 
46 you considered that you had a right to do” 

Defendants’ counsel objects to any question or answer to or 
368 from the witness as to volumes later than 38 for the reasons 
above stated. 


A. I considered, of course, that we had the right to do what we did. 

Q. That you were not infringing on any right of Mr. Myers? 

A. No. 

Q. It was not necessary to have his consent to it at all? 

A. No, not for what we did. 

Q. In March, 1877, how many volumes, prior to the 32nd, were 
you printing? 

A. Oh, I cannot state the exact number without referring to our 
letter-book; we had made contracts with several. 

Q. You were at work on a number of them, then ? 

A. Yes, sir. , 

@. In March ? 

A. Yes, sir. 


152 BERNARD CALLAGHAN ET AL. VS. EUGENE B. MYERS. 


Q. You say that you had an interview with him after your return 
from Springfield, in March, 1877? 

A. Yes, sir. 

Q. At that time you had a number of the volumes under way 
anterior to the 32nd ? 

A. Anterior to 38. 

Q. To the 32nd? 

A. Yes; and to 38. 

Q. You say you had an interview with him about March 21st, 
under which an arrangement was made by which you bought seven 
copies from him of his volumes ? 

A. I did not make that arrangement except by proxy. 

Q. Now, what was the last interview anterior to that that you 

testified to, do you remember? 
069 A. About the 12th of March. 
®. The 11th or 12th of March ? 

A. Yes, sir. 

Q. Now, you say, “ The next important interview that I remember 
was in our store between Mr. Myers, Mr. Bernard Callaghan, and 
myself ;” do you remember any interview between those two dates? 

. There was an interview that I testified to between the dates. 

Q. What time did that take place ? 

A. That was in March. 

. When was it? 

A. I should say—of course, it was between the 12th and last of 
March. 

_Q. Have you testified in regard to that interview ? 

A. There was an interview. 

Q. Was there not an interview between you and Mr. Myers at his 
store in which you told him you would not continue the arrange- 
ment under which you had been getting from 39 to 46 from him? 

A. That was in April. 

Q. That occurred, did it not, between the two interviews that you 
have testified to here? 

A. Between the March 11th or 12th interview and the June inter- 
view. 

Q. That interview has not been referred to in your direct testi- 
mony ? 

A. The April interview is not. 

Q. When you say the next important interview between Mr. 
Myers and myself took place in June what did you mean ? 

‘A. I had in mind, when I answered that question, the negotia- 

tion for the sale of the property. 
370 Q. And not in regard to your dealing in volumes 39 to 46? 
A. I did not have in view that when I answered that ques- 
tion. 

Q. There was an interview, then, in April ? 

A. There was. 

Q. Now, did not you goto Mr. Myers and notify him that you would 
no longer carry out that agreement ? 

A. No; that was not the reason of my going. 
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Q. Did you not go there and terminate the agreement ? 

A. I went there for the purpose of informing him that by our con- 
tract with Freeman 

Q. I did not ask you what your purpose was; Lasked you whether 
you notified him. ) 

A. I went there to notify him and did notify him that by our 
contract with Freeman we were not permitted to sell to members of 
the trade Mr. Freeman’s reports from 47 to the end of the set at less 
than $3.50 uniess the party purchasing stipulated to sell them 
at not less than $3.50,and I went there to notify him and did -notify 
him that I did want such a stipulation for Mr. Freeman. He re- 
fused it, and I then notified him we could not sell him the Freeman 
reports any longer at the reduction, but that we must charge him 
$3.50. [then asked him for the stipulation again in writing, which 
he refused, but he said he would be willing to give his verbal stipu- 
lation. I wasnot prepared at that time to aceept a verbal stipula- 
tion, but said I would write to Mr. Freeman, and if Freeman was 

willing to accept such a stipulation that that would be satis- 
371 = factory to me; that all [ cared to do in the premises was to 

comply with my written agreement with Freeman; and I 
wrote to Freeman and got his reply. 

Q. In the first part of your answer you say by the terms of the 
contract between you and Mr. Freeman you were obliged to do so 
and so. Is that the contract which you have produced as an ex- 
hibit here? 

A. Yes, sir. 

Q. And you then did terminate the arrangement between you 
and Mr. Myers by which he was selling vou those volumes? 

A. On his refusal to comply with the contract between us and 
Freeman. | 

Q. You then terminated the arrangement ? 

A. To sell him books at $3.25, but I was willing to sell him them 
at $3.50. 

Q. I only ask you whether you terminated the arrangement made 
through Beck by which he was to sell him then at $3.25. 

A. | was willing to sell him then at $3.50 and so notified him. 

Q. You then notified him that you would not continue to carry 
out the contract? 

A. To sell at $3.25. 

Q. What do you mean, then, in your affidavit filed in this cause 
by saying that said Myers repudiated said contract or agreement 
made through said Beck ? 

A. Because the agreement was made through Beck that he would 
sell his 39 to 46, inclusive, at the price at which we would sell him 
Mr. Freeman’s volumes. When I raised the price as controlled by 

my contract with Freeman from $3.25 to $3.50 he raised 

372 his price on his books from $3.25 to $5 to us, and refused to 

sell at less. I was willing to goon and sell him at $3.50 and 
take his books at $3.50, but he was not. 

Q. Well, the retail price of his was $5, was it not? 

A. Not at that time. 
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Q. And the retail price of yours was $3.50 ? 

A. Ido not know what the retail price of his books was. Our 
price was $3.50. : 

Q. You do no- know what the price of 39 to 46 then was—the 
retail price? 

A. No; they had different prices ; they run from $10 to $4. 

Q. Then your statement in this affidavit that Myers repudiated 
the contract you mean after the contract was annulled in the way 
you have stated in your testimony now, do you? 

A. [ mean that. I considered him responsible for the termination 
of the agreement. 

Q. At the time you made the contract to sell Myers Mr. Freeman’s 
books at $3.25 through Mr. Beck vou had not then made your con- 
tract with Freeman, had you? 

A. Certainly I had. 

@. You had? 

A. Certainly. Before I made the contract with Freeman the price 
was $4 and $4.50. By the contract we got it down to $3.50. 

Q. Then you claim after you made the contract and without any- 
thing intervening between you and Freeman you advanced the 
price after you had made the Freeman contract? Do you under- 
stand the question ? 

A. Not fully. 
O10 Q. If the agreement had been made by him before you 
| made this contract with Myers you then went to him in April 
and claimed an advance, because you had made a contract with 
Freeman? 

A. Yes; | had overlooked that clause in the contract and so in- 
formed him and brought the contract over to the store with me. 

Q. You say Mr. Myers had a copy of the 32nd—bought a copy; 
did you sell him a copy ? 

A. Yes; I did; not personally, but the firm of Callaghan & Com- 
pany sold to EK. B. Myers a copy of the 32nd Illinois Reports. 

Q. How do you know they did ? | 

A. I see it from the charge. 

Q. Is that all you know about it? 

A. That is all I know personally, except this, that he paid for it. 
ma - Lhe question was, “State whether you know that Mr. Myers 
was then advised about that fact.” You sav, “Mr. Myers bought a 
copy ;” do you knowanything about it but the charge on the books? 

A. I see the account on the books, and the account was settled by 
check. 

Q. You know what you saw on the book ? 

A. Yes, sir. 

Q. That is what you meant to swear? 

A. Yes, sir. 

Q. In one of the questions you were asked, “ What value in the 
law-book trade is attached to copyrights?” The question following 
is as follows: “ For what reason is little value attached to it?” 
Your answer is, “ Because it does not pay to reprint them with the 
pos-ession of the copyrights;” is that answer correct? 
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374 A. Yes, sir. 
@. What does it mean? 

A. It means if you pos-essed copyrights and there was not a suffi- 
cient demand for a given book that it would not pay to reprint that 
book even with the copyright. 

Q. That is to say, if there was no demand and you could not sell 
the book it would not pay to reprint the book ? 

A. Exactly; I would not sell them if there was no demand or if 
there was not sufficient ; it would not pay to reprint the book with 
the copyright. 

Q. That is what you mean by saying that very little value is at- 
tached to the copyright ? 

A. That is what I mean. 

(. Because there is no demand ? 

A. Yes—that is, the value of the copyright, to some extent, de- 
pends upon the demand for the book which is out of print; it at no 
time extends beyond the cost of reproducing it, in my judgement. 

Q. Does not the value of the copyright depend solely on the ques- 
tion as to whether there is any demand for the book; is not the 
copyright of a book that is not salable worthless ? 

A. It is. 

Q. But if there is a demand for a book, then is not the copyright 
worth something ? 

A. If there is a demand sufficient to pay for the reproduction and 
something more. 

@. You were asked about what was the usage in the trade in re- 
gard to copyright, and what is the reason, if any, for the usage. 
Your answer is, “ Because at the time the stock or plates are bought 

the copyrights are worthless—is worth nothing;” do you mean 
375 to answer that in regard to all the books or to law books, or 
what does your answer mean ? 

A. All reports, so far as my knowledge extends. That has been 
our practice to pay nothing forthe copyright of large stocks of books 
that we bought. 

Q. You mean to say that at the time the stocks or plates are 
bought the copyright is worthless—worth nothing? 

A. I mean to say that at the time when a stock or plate of a series 
of reports is bought, and they are in print, it is usual with the trade 
to charge nothing for the copyright, so far as my observation ex- 
tends. : 

(. How many instances have you ever known of sales of the stock 
and plates of reports that were copyrighted ? 

A. There were two sets, in our own experience. One was the 
Minnesota Reports, which we bought and paid nothing for the copy- 
right. Another was a set of Illinois Reports, 2 to 18, inclusive, the 
stock of which we bought and paid nothing for the copyright. I 
think there was a nominal sum mentioned ; something like $100 or 
$200 for the 30 volumes of the copyright—a merely nominal sum 
mentioned. 

Q. Did you not buy the Iowa Reports of Mr. Wetherell ? 

A. Callaghan & Company did not. 
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Q. Who did? 

A. That was before I went into the firm or came out West at all. 

Q. Do you not know that your partner bought them ? 

A. From what he has told me I understood he bought them. 

Q. And paid a high price for the copyright inclusive ? 

376 A. I do not know how much he paid. 

Q. You were asked this question: “ What is the effect upon 
the commercial or ceastind value of a volume of reports that has 
been sold in the market for a number of years?” Answer. “ The 
filling of the first demand for an edition of a book renders it unprofit- 
able for very many years to print a second edition, and the copyright 
in the meantime is worthless.” Now, a copyright would be worth 
something ? 

A. No, sir; not, in my judgement, until the demand was sufficient 
to pay for a.reproduction of the book. 

Q. Have you stated in your testimony that in the spring of 1877 
there was an increasing demand for these volumes 32 to 38? 

A. Yes, sir. 

Q. It had been accumulating for many years ? 

A. Yes, sir. 

Q. And had been greater in 1877 than it had ever been before? 

A. Yes, sir. 

Q. Under such circumstances as that would you consider that 
copyright was worth something or not? 

A. The demand, in my judgement, at that time had not been suffi- 
cient to pay fora reproduction of the book. 

Q. Then is not the value of a copyright solely dependent upon 
the demand for the book ? 

A. Up to a certain extent. 

Q. Then if the demand for a book does not regulate the value of 
the copyright, in your opinion? 

A. It does, as far as the cost of reproducing the volumes. 
377 Q. Then the value of a copyright, if there is a demand for 

a book, would be worth whatever it would cost to re-report the 
books or re-edit them ? 

A. If there is a sufficient demand, up to that point the demand 
governs the value of the copyright; before that it does not ; I mean 
that if the cost of producing 30 copies of a volume of reports exactly 
equalled the cost of a production, including the cost of reporting and 
making a new volume, then, up to that point, the demand for the 
book would affect the value of a copyright; but if the demand was 
1,000 copies the demand for the extra 700 would not affect the value 
of the copyright, in my judgement. 

Q. That is to say, you mean the value of the copyright would 
only influence the price of a certain number of volumes to pay for 
the cost of reproduction ? 

A. The value of tlie copyright would affect the value up to the 
point where the cost of the reproduction of the book and the copy- 
right is equalled by the demand. 

* Q. In your estimate of the value of the copyright do you not con- 
sider the cost of producing the book without the copyright ; is not 
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that an essential element in your estimate of the value of the copy- 
right—how much it would cost to produce the book without the 
copyright? 

A. I placed the value of the copyright and the value of reproduc- 
ing the book editorially. 

Q. Then your estimate of the copyright is affected by the cost of 
the book without the copyright? 

\: It is affected by it, but does not govern it. 
Q. If you are offered a copyright and you believe you can 
378 produce the book at a lower price your estimate is affected 
by the way you can get it cheapest ? 

A. Yes; it is affected by it. 

Q. Now, in making your estimate of what the value of the copy- 
right is, have you not considered how much you paid to have these 
volumes, from 32 to 38 or from 32 to 46, re-edited, as you say? 

A. In estimating the value of the copyright ? 

Q. Of those particular volumes, then, you considered that; how 
much it cost you to re-edit them, as you call it? 

A. Exactly. 

(. And you have considered that, by the payment of this money, 
you have entirely avoided the copyright? 

A. I consider we have avoided the copyright; we have made a 
new book of it. 

Q. Now, how much did you pay per volume to have that done? 

A. $100. 

Q. Is that all you paid? 

A. That is all, as far as I remember. We made a contract with 
Mr. Ewell for 6 volumes at $100 apiece—that is, | think that was 
about the price paid to Denslow, but I would not swear that it was. 

Q. How much did you pay for the other volumes of the Illinois 
Reports which were prepared by you ? 


>y Mr. Hiau: Aside from 32 to 38. 
sy Mr. Le Moyne: Any volumes that they have prepared. 
Defendants’ counsel objects to any testimony concerning volumes 
later than 38 because irrelevant and not proper cross-examination, 
and instructs the witness to answer no questions concerning 
379 volumes later than 38. 


A. I can answer only by saying I do not know how much it 
cost. 

Q. You do not know how much it cost for any other report ex- 
cept from 32 to 38? 

A. No, sir; the contract is not governed by the volume—it is 
paid by the volume, as per contract with Denslow. 

Q. So, then, your testimony of the value of these books is founded 
on what it cost you to re-edit them, as you call it? 

A. Yes, sir. 

Q. From 32 to 38? 

A. Yes, sir; from 32 to 38. 

Q. You said in your testimony that after the reports had been on 
the market as long as 32 to 38 bad the value would consist almost 
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entirely in the printed stock and plates, and not in the copyright ; 
do you mean to say that the longer they had been on the market 
the less the copy right was worth ? 

A. I mean- in answering that question—that followed another 
question, I think. 

Q. I will read the preceding question and your answer: “ Within 


what period after the first publication of a volume of law reports, 


such as the Illinois Reports, would the first demand of which you 
have spoken ordinarily be supplied?” Answer. “ Within two years, 
I should say.” 

A. I meant by that answer that when the first demand for a given 
volume of reports was filled the demand thereafter would be very 
small in proportion, and so long as it remained in print the proba- 
bility would be that it would be smaller still, and that, therefore, the 

copyright would be valueless. 
380 @. Did you mean that these volumes had been so long on 
the market that the value of the copyright had seriously di- 
minished ? 

A. It had diminished from the date of its publication; it was 
much smaller than it was at the date of the publication of the book 
or before the publication of the book. 

Q. Did you mean, then, within two years within which you stated 
the first demand would be supplied, did you mean from that time 
the value of the copyright would diminish ? 

A. Up to the date of the destruction of the books. 

Q. Up to the time that this reprint commenced, how was it ? 
Would the copyright be worth more or less ? 

A. The value of the copyright,in my judgment, attained its max- 
imum just before the book was printed. It attained its maximum, 
in my judgment, at the date of the destruction of the books, the 
plates and stock, and so forth; it then remained about what it was 
worth when the books were destroyed until the time when it be- 
came profitable to reprint them, until the demand had assumed 
sufficiently large proportion to pay the cost of reproduction. 

Q. What did you mean by saying that in 1877 the value of the 
copyrights of these books had become entirely, or almost entirely, 
in the printed stock and plates ? 

A. I meant to say that the demand not being sufficient to pay 
for the cost of reproducing the book that the copyright was worth- 
less, the right to print was worthless when it did not pay to reprint 
at all. 

Q. That was your estimate of volumes 32 to 38 at that time? 
381 A. Practically it might have been worth something, but 
no one could place an estimation on it. 

Q. The copyright, you mean ? 

A. I mean the copyright. 

Q. Did not the Legal News Company print in the summer of 1877 
certain books for you ? 

A. Yes, sir. 

Q. Were you in and out or members of your firm in and out their 
office from time to time during the summer ? 
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A. Yes, sir. 

Q. Some of you were there almost daily, were you not? 

A. Yes—well, not, perhaps, as frequently as that, but frequently. 
Q. All through the summer ? 

A. Up to the date at which I left for the East. 

@. When was that? 

A. I think it was in 1877. Do you mean 1877? 

@. In the summer of 1877. 

A. I went on the 4th of July or about the last day of June, I think. 
I spent the 4th of July in Boston. 

Q. How long were you gone? 

A. I was gone six or seven weeks. 

Q. Up to the time you went awav were you in there frequently ? 

A. Up to the time I went away I was in there frequently. 

Q. And when you returned you were there frequently. 

A. Yes; but not so frequently after I returned. 

Q. State, Mr. Callaghan, when the 38th volume of Illinois Re- 
ports was sent to press by Callaghan & Company and who printed it. 

A. It was printed, I think, by the Chicago Legal News Com- 

382 pany, and was sent to press—well, I cannot really tell when 

it was sent to press. ‘The contract was made for it very early 

in the spring. I think the contract was made for it as early as Feb- 
ruary or March. 

Q. Was the contract in writing ? 

A. The contract that governed it was in writing, but I do not 
think it named the volumes. I think, but I will not be certain, it is 
so long ago, that we contracted with the Legal News Company to 

ve them a certain number to print. 

Q. Have you that contract in your possession ? 

A. I do not know. 

Q. I will ask you to produce it. 

A. I will look for it, and if it is in existence I will get it. I think 
Bradwell took it.: 1 do not think there were copies made of it. 

Q. Do you not know that the Chicago Legal News Company pub- 
lished the same volume for Myers before they published yours ? 

A. I know when I came back from my trip East, in August, that 
I heard for the first time that the Legal News Company was print- 


or 
gl 


ing a volume for Mr. Myers which was the identical number as 
Ours. 


Q. Do you not know that your volume was not printed by them 
until that time? 

A. I think not. I think our book was given to them first. We 
had difficulty with Bradwell on account of it. He concealed the 
fact of his printing the volume for Myers. He exceeded his con- 
tract. 

Q. You gave him your volume to print before Myers gave him 
his, you think ? 

A. Yes; I think so. , 
383 Q. Have you any way of fixing the date when you gave 
him yours’ 
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A. No, sir; except through Mr. Denslow, or the Chicago Legal 
News Company might prove it, and perhaps I could from the letter 
written; I will see. 

Q. My recollection is that Mr. Denslow testified that he was at 
work on the volume from April to October. 

A. It might not have been published until October or later, but 
it was because the Legal News Company violated their contract to 
give place to Myers; they were bound to publish it earlier by their 
contract. 

Q. Have you any means of fixing the date when you gave it to 
them to publish ? | 

A. I cannot tell; my letter books might tell. 

Q. I will ask you to examine and see in connection with this tes- 
timony. 

A. I will look them up this afternoon. 

Q. Please give the dates when you sent each of the reprints you 
have made of any of the volumes to press. 

A. I will get the dates, if possible. 

Defendants’ counse! objects to any dates or testimony concerning 
volumes later than 38 as irrelevant and not cross-examination, and 
instructs the witness not to furnish any information as to such 
volumes. 

Q. State whether the advertisement in the Chicago Legal News, 
marked “ Defendants’ Schedule KE,” was not published for the pur- 
pose of defeating Mr. Freeman from making any publication of the 
back volumes and to bluff Mr. Freeman; was not that the object of 

that? 
084 A. This first part was an announcement that we would 
have made in any event within a short time of this date; we 
intended to publish volumes 19 to 38 and volume 1 just as soon as 
our finances would permit without regard to his announcement. 

Q. Well, was not that announcement made for the purpose I have 
mentioned ? | 

A. I will explain. The second part of the announcement was 
made with the intention of compelling him to lower the price of his 
books or leave the office of reporter. 

Q. Have you not stated to Mr. Myers that that was the object of 
your advertisement ? 

A. What? 

Q. To frighten off Mr. Freeman and compel him to desist from 
publishing the back volumes. 

A. The object I have named to you. 

Q. You named that object to Mr. Myers as the explanation of that 
advertisement, did you? 

A. I told Mr. Myers that the object of this advertisement was either 
to drive Mr. Freeman from the office of reporter or make him lower 
his price. 
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By Mr. Hic: 


Q. Which part of the advertisement? 
A. The lower part; the part in connection with the current volumes 
or subsequent volumes. 


sy Mr. Le Moyne: 


Q. When did you tell Mr. Myers that—at the time of its publica- 
tion ? 
A. Yes; I think a day or two after. 


Redirect examination by Mr. Hiau: 


Q. With the existing demand for volumes 52 to 38 of the Illinois 
Reports, in the spring or summer of 1877, would it have been 
3885 profitable for your firm to republish those volumes had it not 
been for your interest in the other volumes of the series about 

which you have already testified ? 


Counsel for the complainant objected to the question as irrelevant 
as to what the profits of the tirm might have been. 


A. Decidedly not. 

Q. Which part of the advertisement in the Legal News of Febru- 
ary 24,1877, marked “ Defendants’ Schedule KE,” do you refer to 
when vou say that you told Mr. Myers that it was published with 
a view to producing certain effects upon Mr. Freeman ? 

A. That was the second part, and the second only. 

Q. Will you indicate the part by marking on the schedule? 

A. It is divided there into two parts, you will notice ? 

Q. You mean beginning with the words, “ For ten years past there 
has existed in this State?” | 

A. I mean that part of the advertisement beginning, “ For ten 
years past there has existed in this State a great and widespread dis- 
satisfaction with Mr. Freeman’s administration of his office,” ete., 
and ending with the words, “ Orders for these and the 21 scarce vol- 
umes, the publication of which:we announce, should be addressed 
to Callaghan & Company, Chicago.” 


By Mr. Le Moyne: : 


©. When you were talking with Mr. Myers about this advertise- 
ment did you say to him this part was intended for so and so and 
the other part was intended for something else, or did you speak of 
the advertisement ? 
0386 A. I spoke of tlie advertisement as a whole, I think. 


Adjourned to January 15, 1879. 
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WEDNESDAY, January 15, 1879. 


Met pursuant to adjournment. 
Present : Same as before. 


The cross-examination of ANDREW P. CALLAGHAN was resumed 
by Mr. Le Moyne as follows: 

By the Wirness: You asked me to get the contract, if possible, 
with the Chicago Legal News Company —-ing some of these Illi- 
nois Reports. I found the contract. - 

By Mr. Higu: Attach itas Exhibit No. 1 to your deposition. 

A. Yes, sir; I attach it to my deposition, to be marked Exhibit 
No.1. The contraet itself does not state what number of the vol- 
umes were in the contract; it only provides for a number of .vol- 
umes. I can give you the numbers of them. 

By Mr. Le Moyne: 

. That they did print ? 
. That they did print under this contract. 
Is there anything more? 

A. You asked me also for the date of sending volume 38 to press. 
I searched through our letter book, and the letter book does not 
state—does not give us the exact date, but it was some time in July 
when the 58 was sent to press. You asked me togive you the dates 

of sending each volume—19 to 38—to press. I can give 
387 you all those that our letter book discloses. Volume 19 was 

sent some time between February 17th and 24th, prior to the 
24th of February. Volume 20 was sent on February 20th or 2\st. 
Volume 21 was sent February 27th. Volume 22 was sent February 
2ist. Volume 25 was sent to Atwood & Company on March 7th, 
but, having made the contract with Mr. Freeman on March 10th or 
11th for the purchase of his volume 23, the order to Atwood & Co. 
to print was countermanded. Volume 24 was sent February 2I1st. 
Volume 26 was sent March 12th. Volume 34 was sent July 25th. 
Volume 37 was sent May 28th. The other volumes not mentioned 
here were sent on verbal contracts or messages, or were sent directly 
by the editors to the printer, and not through us. I do not find 
their dates in our letter book for that reason. I can give you the 
dates of the publication of each of the volumes if you wish that, but 
you have already got the dates of 32 to 38. 

(. Prior to 32? 

A. Yes, sir. 

Q. Give them. 

A. 19 was published March 27th. 

Q. You mean it was issued ? 

A. It was issued for sale. We received it from the bindery all 
bound on that day. Volume 20 was received April 10th; volume 
21, May 5th; volume 22, September 12th; volume 23, August 15th; 
volume 24, October 15th; volume 25, August 15th; volume 26, May 
1st; volume 27, May 25th; volume 28, May 5th; volume 29, May 
17th; volume 30, May 3lst; volume 31, April 5th. The Breese vol- 
ume, I did not look it up. I did not think it was necessary. 


Oreo 
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Q. Are the dates you have given the dates when you received the 
first copies ? 
A. Yes; the dates when we received them from the 
388 bindery, and they were ready for sale. We bound enough 
for all our orders immediately and received them on the same 
day. Those are the documents you asked me for. The first letter 
that we have written to any house looking to the printing of these 
volumes, 1 and 19 to 38, was written to Charles Van Benthuysen & 
Sons, printers, in Albany, New York, dated February 12th, asking 
them what their price would be for stereotyping volumes 22, 26, 30, 
34,and 38. Itis dated February 12th, and found on page 636 of 
letter book number 36, and made an exhibit to my deposition, to be 
marked No. 2. The next letter was to the same parties,asking why 
they had not answered our enquiry; that is dated February 17th. 
I attach it to my deposition, marked Exhibit No.3. The next is dated 
February 19th, addressed to Atwood & Culver, of Madison, Wiscon- 
sin, also printers, which I attach to my deposition as Exhibit No. 4. 
The next is on the same date, addressed to Mills & Company, 
printers, Des Moines, Iowa, which I attach to my deposition, marked 
Exhibit No. 5. The next was dated February 21st and addressed to 
Messrs. Charles Van Benthuysen & Sons, which I attach to my depo- 
sition, marked Exhibit No. 6. We made a verbal contract with 
Marder, Luse & Company, printers, or rather stereotype foundry, on 
Monroe street, Chicago, about the same time, for two or three of the 
volumes. 


By Mr. Hiau: | 


Q. These letters are all taken from your regular letter-press book 
kept by you at the time? 
A. Yes, sir; letter book number 36. Resulting from that letter to 
Atwood & Culver, we made a verbal contract here at the store; 
389 one of their men came down here to make the contract, ard 
he made it here for four of these volumes. 


By Mr. Le Moyne: Two of them were naked reprints and two of 
them were re-reported volumes of 32 to 38. 

Q. The two you call naked reprints were two preceding 32? 

A. Yes; two of those preceding 32 and two subsequent to vol- 
ume 31. 

Q. In March, 1877, how many volumes of the Illinois Reports 
had already been reprinted ? 

A. In March, 1877? 


(). Yes. 
A. Well, without referring to my memorandum I could not tell 
you. 


Q. I do not refer to the ones you have specified as having been 
reprinted by vou. 

A. There was only one volume issued as early as March; that 
was the 19th. 

Q. Had not volumes 1 to 18 been reprinted ? 
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A. Two to 18 had been reprinted many years before by Mr. Gil- 
bert, of St. Louis. ¥ 


Q. Had you not purchased those reprints from Mr. Gilbert? 
A. We had. 
Q. And you had them in stock ? 
A. Yes, sir. 
Q. And had not Mr. Myers been buying from you during the 
preceding year of those volumes? 
A. I believe he had. =: 
Q. And was not that the principal purchases that he made from 
you of books; did it not consist principally of those reports? 
A. I cannot state that, but I presume that he bought as 
390 much ofthoseasanythingelse. I cannot tell without looking 
at the books what portion of his purchases were Illinois Re- 


Q. What had been the price charged for those books ? 
A. The price charged 
@. I mean to him by you. 
A. Either $5.00 or $6.00 a volume; I[ have forgotten which. 
Q. It was a high price? 
» A. Either five or six dollars a volume; I cannot tell whether it 
was high or not. 

©. Well, it was from five to six dollars a volume ? 

A. Five or six ; somewhere along there. 

Q. State when the firm of Callaghan & Co. designated to the Chi- ~~ 
‘ago Legal News what volumes they would have printed under this 
contract ? 

A. I cannot answer that question. 

Q. Was the 19 the first that he printed for you ? 

A. No. 

Q. Was the 27th the second? If you can tell by looking at the ») 
contract the order in which they were designated, please do so. 

A. From my memorandum I would say 27 was the second and 
28 was the third: 35 was the fourth ; 37 was the fifth; 38 was the 
sixth. They were printed in the order of receipt, | believe. 

Q. At the time you made this contract, did you represent to the 
Legal News Company the form of the copy to be furnished, whether 
it was to be printed or written ? | 

A. I cannot recollect, precisely that point; we had designated to 
the other parties to whom we had written that there were two kinds 
of printing to be done, and I presume I mentioned the same to Judge 
sradwell. 


ae 


Redirect examination by Mr. Hiau: 
Q. Was this contract with the Legal News Company which 
391 you have offered in evidence executed on the date which it 
bears ? , 
A. It was. 
Q. You have spoken of a verbal contract that vou made with At- 
‘wood & Company, of Madison, Wisconsin, as following a letter to 
those gentlemen, which you have just produced in evidence. What 
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was the date and place of making that verbal contract, with reference 
to the date of the letter referred to? 

A. It was in our store, about the 20th or 2ist of February. 

Q. What volumes of your reprints did you furnish to Atwood & 
Co. under that verbal contract ? 

A. They printed volume 20, volume 26, volume 32, and volume 
34; the contract was for two volumes of one kind and two volumes 
of another; those were the first four volumes printed. 

Q. What do you mean by saying two volumes of one kind and 
two of another ? 

A. Two of the literal reprints between 19 and 31, and two of the 
re-reported volumes, 32 to 38, inclusive. 

®. Between 32 and 38? 

A. Yes, sir. 

Q. In answer to a question just asked you by complainant’s coun- 
sel you have stated that you had, in March, 1877, volumes 2 to 18 
of Underwood’s Illinois Reports; I will ask you whether those were 
reprinted by you or whether they were owned by you, as originally 
printed by Underwood ? : 

A. They were owned by us, the stock having been bought from 
the publisher, W. J. Gilbert, of St. Louis. 

Q. Then you did not reprint volumes 2 to 18? 

A. We did not. 

Q. When were those reprinted ? 

A. I think in 1869 and 1870. 

(). You had bought the entire printed stock ? 
392 A. We had all the remaining stock. 

Q. And the copyrights ? 
A. And copyrights. 
Q. In answer to a question asked you by complainant’s solicitor 
in cross-examination yesterday you stated that Mr. Myers had re- 
fused to give a written stipulation in conformity. with the require- 
mnents of Mr. Freeman’s contract concerning the sale of Illinois Re- 
ports; have you been able to find any letter or correspondence that 
refreshes your recollection on that point ? 

A. Yes; I found a letter last night written to Mr. Freeman, in 
which I stated that Mr. Myers 


- 


» 


Objected to. 

Q. Will you produce that letter ? 

A. Well, I cannot do it now; that was not one of those I brought 
over; I think it was in April. 

Q. Can you produce it before the master, to be attached as an ex- 
hibit to your deposition ? 

Solicitor for the complainant objected todefendants putting in any 
letters written by themselves to parties not parties tothe suit. (Said 
letter produced and attached tothe depo. — the witness, marked Ex- 
hibit F-.) 


Q. State whether you sold to Mr. Myers at any time during the 
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year 1877 any of the reprints of the volumes 32 to 38, inclusive; if 
so, which volumes and on what dates. 

A. On June 2, 1877, I sold, with other books, volume 382, Illinois 
Reports. 

Q. Did you sell any others during the year 1877; if so, what vol- 

umes ? 
393 A. On November 27th I-sold volume 33. 
Q. At what price did you sell those two volumes to Myers? 
A. Volume 32 was sold at six dollars and volume 33 was 
sold at $7.50. 

Q. At what price were all the volumes of your reprints from 52 
to 38 sold to Myers, which were sold to him during the year 1877? 

A. All were sold at $6.00 a volume, up to the sale of volume 33 on 
November 27th. 

Question and answer objected to as not proper re-examination. 

Q. State whether in searching for these documents which have 
been called for by complainant’s counsel you have found any letter 
or letters from Mr. Myers relating to these reprints? 

A. I found one letter from Myers. 

Q. Will you produce that letter? 

A. It is dated December 1, 1877, addressed to Callaghan & Co., 
signed E. Bb. Myers. 

Q. State whether you received that letter in person. 

A. I received this letter in person and read it. 

Solicitor for the defendants offered in evidence the letter in ques- 
tion and attached it to the deposition of the witness, marked De- 
fendants’ Exhibit G. 


ov Mr. Le Moyne: 
Q. Have you got any other letters from Mr. Myers which you 
have not produced on this subject ? 
A. I could not find any. 
Q. Have you looked for any ? 
A. I have. 
Q. And you know of no others? 
A. I know of no others; I did not look for this letter. | 
394 simply found it looking after these memorandums. 


By Mr. Hicu: 


Q. State whether you are familiar with the handwriting of Mr. 
Myers and whether this letter marked Exhibit G is or is not his 
handwriting. 

A. I am familiar with it, and that is his handwriting. 

Q. And his signature? 

A. And his signature. 


By Mr. Le Moyne: 


Q. Will you pleaes produce and have attached here the original 
letter written by Mr. Myers to your firm, dated February 16, 1877, 


le 


jh 
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a copy of which is filed, attached to Mr. Myers’ affidavit in this 
cause? | 

A. I will look for it. 

Q. Also look for the letter from Callaghan & Co. to Myers, at- 
tached to the same affidavit, dated February 16, 1887, and state in 
whose handwriting it is. | 

A. This is my handwriting. 

Q. Was it written at the time it bears date? 

A. It was. 


By Mr. Hien: 


Q. In your cross-examination yesterday you were asked by com- 
plainant’s counsel this question: * You do not know what the price 
of 39 to 46 then was—the retail price?” In the report of your testi- 
mony before me you are made to answer, “ No; they had different 
prices; they run from four dollars to five dollars.” Was that what 
you said or what you meant to say in answer to that question with 
reference to the price of those volumes in the spring of 1877? 

A. I do not think itis what I said. I know it is not what I in- 
tended to say. 

. What did you intend to say? 

A. I meant to say that the price of the Illinois Reports, 39 to 46, 
inclusive, had fluctuated from time to time all the way from ten 

dollars to four dollars. 
395 (). During what interval of time would that fluctuation, 
about, occur ? 

A. From 1872 to date, or from 1871 to date. 


By Mr. Le Moyne: 


©. Well, there were none of those volumes sold at ten dollars in 
the spring of 1877, to your knowledge, was there ? 

A. Not, except volume 46, and [ am not sure about that. 

Q. You cannot say that any of them were sold at ten dollars 
during the year 1877? 

A. No; I cannot say what the prices were, positively, during that 
yvear, 

[t is stipulated by counsel that the signature of the witness to his 
deposition should be waived. 

Witness afterward produces original letter of Myers to Callaghan 
& Co., dated Feb. 16, 1877, above referred to, and the same is an- 
nexed to his deposition and marked “ Exhibit H” to deposition of 
Andrew P. Callaghan. 
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396 EXHIBITS. 
Dep. of Andrew P. Callaghan. 
Chicago Legal News of Feb. 17, ’77. 


Copy of exhibit attached to deposition of Andrew P. Callaghan. 
“Announcement. Illinois Reports, re-reported and annotated, 


vols. XIX to XXXI1, inclusive. 


The decisions of the supreme court of Illinois embraced in these 
volumes have for years been out of print. Their republication has 
long been demanded. The State has, at different times, been ur- 
gently solicited to reprint them, but without avail. The large 
amount of capital required, the limited sales, the slow returns, and 
the meager profits were considerations potent enough to deter pri- 
vate enterprise from undertaking the work. 

The undersigned, at the solicitation of the bench and bar of the 
State, and in the hope of ultimate recompense, undertook the 
arduous labors and incurred the financial hazard of re-reporting, 
annotating, and publishing these scarce decisions of our court of 
last resort. For more than twelve months past they have been 
thus engaged. Every case has been carefully re-reported, the head- 
notes and statements of the case made to conform to the general 
style of the current volumes of the Illinois Reports, and such anno- 
tations and references made to other decisions and to the statutes as 
seemed to be necessary. 

They have also secured the right to reprint Beecher’s Breese, and 
will issue it as one of the series. : 

For obvious reasons this announcement has been delayed until 
the present, when the initial volumes are about to issue from the 

press. The greater part of the work is done, and the new 
397 volumes, now in stereotype plates, will be issued from the 

press as rapidly asa due regard to mechanical excellence will 
allow. 

In typography, paper, printing, and binding, the new volumes 
will fully equal the best American reports, and will be supplied to 
subscribers for the series at $5 per volume. Single copies, $6. 
Where the money does not accompany the order, the books will be 
shipped C. O. D. When copies are directed to be mailed the neces- 
sary postage will be added. In all cases the purchaser will pay the 
cost of delivery. No attempt will be made to issue the volumes in 
their numerical order. Those which can be first made ready will 
be first issued. 

NORMAN L. FREEMAN. 
WILLIAM L. GROSS. 


Springfield, Il., Feb. 7th, 1877. 22-24 


BERNARD CALLAGHAN ET AL. VS. EUGENE B. MYERS. 169 


398 DerrenpaAnts’ Sc-eEpULE “E” — Deposition of Andrew P. 
Callaghan. 


Legal. 
Chicago, Saturday, February 24, 1877. 
A new edition of the Illinois Reports. 


Since the great fire in Chicago, in 1871, complete sets of the Llli- 
nois Reports could be obtained only with the greatest difficulty and 
at exorbitant prices, owing to the scarcity of the volumes, the plates 
and stock of which were then destroyed. 

These volumes, viz., Breese, 1 volume, and Illinois Reports, volumes 
19 to 38, inclusive, we have now in press, and will issue at the rate 
of one volume per week, beginning March 15th and continuing 
until all are published. 

The price of single volumes will be $6 each and of sets of the 21 
republished volumes $105. 

for ten years past there has existed in this State a great and 
widespread dissatisfaction with Mr. Freeman’s administration of his 
office of reporter of the supreme court. Resorting to all the book- 
inaking arts of reducing the matter on each page by “leading,” 
lengthening out syllabi, statements of cases, and briefs of counsel; 
ignoring the law which fixed a maximum price on the reports to 
be sold to the profession, and demanding a much higher one; de- 
laying the preparation of the different volumes of decisions so long 

that neither bench nor bar could tell the actual state of 
399 = the law on many points, and treating the complaints which 

this course of conduct produced with the most contemptuous 
indifference, are some of the reasons why this dissatisfaction has 
grown to something very like indignation. 

And now, as if to crown all, while he is behind from one to three 
years in his work as reporter, while there are supposed to be decis- 
ions enough filed and not reported to keep one man busy for at least 
two years, he informs the profession that for twelve months past he 
has been engaged on the work of “ re-reporting, annotating, and pub- 
lishing” fourteen of the volumes, the publication of which we have 
announced above. 

We cannot cure all the evils we describe, but, with the assistance 
of the bar, we can and will cure one of them. 

The price now demanded for the current volumes of reports 
($5.00 per volume) is just double what it should bein a State so 
large and populous as I[llinois. We propose, through the force of 
com petition, to reduce it to its proper figure. 

Kes~ Within sixty days after the publication of a new volume 
we shall cause it to be re-reported and annotated, and shall publish 
and sell it for $2.50. 

[In order to make this project successful the members of the pro- 
fession who have waited three years for Mr. Freeman have only to 
wait two months longer for us. We ask them to do this for their 
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own sakes, for it is the only sure remedy now within their control. 
The volumes we shall so republish will be no condensation. They 
will bear the official paging and will be annotated with refer- 
400 — ences to other and analogous cases on the same subject. They 
will be superior in all respects to the original volume. 
Orders for these and the 21 scarce volumes, the publication of 
which we announce, should be addressed to— 


CALLAGHAN & COMPANY, Chicago. 


401 Derenpants’ Exuisit H to Deposition of A. P. Callahan. 


Chicago Law-Book House (established A. D. 1860), E. B. Myers, law 
publisher, 93 Washington street. 
Cuicaaco, Feb’y 16th, 1877. 
Messrs. Callaghan «& Co. 

GeENts: I am in the receipt of your note. Any one would judge 
from its import that I had committed an error or a great wrong 
simply in declining to sell my own property for less than its value. 

The amount you offered, at 8%, will be much less than the prop- 
erty earns me, which, toa prudent man, is a sufficient reason for 
declining to sell. 


Resp’y, K.:B. MYERS. 


402. Derenpants’ Exutsit G to Deposition of A. P. Callaghan. 


E. B. Myers, law-book publisher and dealer, 93 Washington street. 
Established A. D. 1860. 


CuicaGco, Dee. 1, 1877. 

Messrs. Callaghan & Co. 

GENTLEMEN: I have your note of this date complaining because 
[ charge you $5 per volume for my reprints of the Hlinois Re ports. 
My best answer seems to be that you did a month ago, without 
notice, advance your price to me to $7.50 pr. volume on vols. 1 
(Breese) to 35, inc. You also did, without notice or cause, advanced 
your charge to full retail price for Moore’s Justice. 

I have no right to question your mode of transacting your busi- 
ness, nor will I permit you to question mine. 


Resp’y, E. B. MYERS. 


403 Exurpit No. 1 to Deposition of A. P. Callahan. 


The Chicago Legal News Company agrees to do the composition 
for 6 volumes ot reprint of Illinois Reports in small pica and _ bre- 
vier type, same fount as Ewell on Fixtures, and make the stereo. 
plates for 80 cents per thousand, and press-work, 500 impressions 
of 16 pp., at 623 cents per token for Callaghan & Co. 

The first volume to be delivered to the binder within 20 working 
days from this date and one volume every three weeks thereafter 
until the six volumes are completed. 
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Said Callaghan & Co agree to furnish the copy for the above six 

volumes and paper in due season and pay the prices above stated 

by giving their notes therefore, payable in three and six months 
from the date each volume is delivered to the binder. 


Chicago, Feb’y 17, ’77. 
CHICAGO LEGAL NEWS CO., 
By J. B. BRADWELL. ! 
CALLAGHAN & CO. 


404 Exuisit No. 2 to Deposition of A. P. Callahan. 
Frep’y 12, ’7. 
Mess. Chas. Van Benthuysen & Sons, Albany, N. Y. 

GENTLEMEN: We are now ready to go into the Illinois Reports 
reprint. Please let us know for how much pr. M you can stereotype 
vols. 22, 26, 30, 34, & 38. We want good plates‘and we want your 
very lowest figures at 3 & 6 months from date of publication with a 
guarantee to furnish one vol. per month or else extend the time to 
6 & 12 months (in each case without interest) on such vols. as you 
fail with. 

You are to read the proof and become responsible for all typo- 
graphical errors, as the proof will not go out of your office. 

Give us also your figures on press-work & binding 500 of each. 
You will have competition on this work, and if you want it must 
make figures that will control it. 

Please reply at once and oblige— 


Very truly yours, CALLAGHAN & CO. 


405 Exuisit No. 3 to Deposition of A. P. Callahan. 
Pup y. 37,."7. 
Mess. C. Van Benthuysen & Sons. 
Gents: Why don’t you answer ours of last Monday relating to 
Ills. Rep'ts ? | 
If we don’t hear from you by return mail we will let the contract 
to other parties. We cannot wait in this matter. 
Very truly yours, CALLAGHAN & CO. 


406 Exuipit No. 4 to Deposition of A. P. Callahan. 


, Fes y 19, ’7. 
Mess. Atwood & Culver, Madison, Wis. 

GENTLEMEN: We are now ready to go on with the reprint of the 
Illinois Reports, and have made already contracts tor six of them 
and expect to maké another to-day for three more and on Wednes- 
day for 5 more. These contracts have been and will be placed at 
80c. or under. 

If you wish to take four or five of the vols. at that let us hear by 
return mail, as we must decide at once. 

You must give us one volume printed in 3 weeks from receipt of 
copy and the succeeding vols. at intervals of not more than 3 weeks. 
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Proof will not leave your office and you are to be responsible for 
its correctness; terms, as usual. If you see fit todo them sooner 
than we suggest you may do so. 

There will probably be quite a number of other vols. to follow 
this. 

407 Exuisit No. 5 to Deposition of A. P. Callahan. 
Fes’y 19, °7. 
Mess. Mills & Co., Des Moines, Ia. 

GENTLEMEN: We are reprinting the scarce vols. Illinois Reports— 
vols. 19 to 38, inclusive. What can you do thecomp. & stereotyping 
of, say, 2 vols. for, small pica & brevier, the proof to be read by 
yourselves (it is a literal reprint, with no editing), there being no 
MSS. matter, terms, 3 & 6 mos.? Press-work we will give 50c. pr. 
token, 16 pp., on a run of 500 copies. 

If you are as low as others you will get two vols., but you must 
bid low. Mr. Clarke says you complained to him that we did not 
desire to give you work; that is a mistake; if you give as good work 
for as little money as others you will get the job. 

The first vol. must be ready in one month and the second in two 
months, 

Answer by return mail & oblige— 

Very truly yours, CALLAGHAN & CO. 


408 Exuipit No. 6 to Deposition of A. P. Callahan. 
Fres’y 21, ’7. 
Mess. Chas. Van Benthuysen & Sons, Albany, N. Y. 

GENTLEMEN: Your favor of the 19th arrived too late to obtain the 
whole of the vols. we intended giving to you. We can give you 
only three of the vols. where the proof does not leave the office and 
the other two vols. will be reports, the opinions of which will be 
printed matter, proof of which will not go out, but syllabi, &e., & 
index of which will be manuscript, plate proofs of which will prob- 
ably do, and you can send large batches at one time, so that in effect 
it will be as handy as if you did not send proof. 

Your figures will do, except the press-work, which is nearly double 
what we pay anybody else. Can you not reduce this to 50 ets.? 
We want one modification of your offer, and that is it must be un- 
derstood that the vols. must be printed and bound within two 
months. It will not do to let the notes for plates commence run- 
ning when they are finished and then delay press-work and binding 
indefinitely. ; 

We send you vols. 22 & 24, Ills. Reports, by express, paid, to-night. 
You are to correct the book by the table of errata. Print in small 
pica & brevier leaded, but not too heavily; size page 8. 9, 27 x 50 

ems. The paging of the old edition to be carried into the 
409 star paging & that star paging to be carried (without the star, 
of course) to the top of the page. 

The paging of the new edition may be put at the bottom of the 
page, as in Cooley’s Blackstone. 
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We want a neat font—the type in vol. 2, Pinney, if possible. 

If there is to be any increase of your price for comp. & ster. be- 
cause of the substitution of 2 vols., part of proof of which will be 
read here for 2 vols. of the other kind, let us know before you com- 
menece work; if not, go ahead at once. 

If anything be obscure or lacking write promptly & fully, and 
oblige— 


Very truly yours, CALLAGHAN & CO. 


410 In the Cireuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


EuGeNE Bb. Myers, Complainant, 
vs. 


BERNHARD CALLAGHAN et al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Friday, the 17th day of January, A. D. 1879. 


Present: J. V. Le Moyne, Esq., solicitor for the complainant, and 
James L. High, Esq., solicitor for defendants. 


BERNARD CALLAGHAN, a witness called on behalf of the defend- 
ants, being first duly sworn, was examined in chief by Mr. Hiau, 
and deposes and says as follows: 


& 

A. Bernard Callaghan; age, about 56; residence, Chicago; occu- 
pation, that of a law-book seller and publisher. 

Q. Are you one of the defendants in this case and one of the firm 
of Callaghan & Co.? 

A. Iam. 

(. How long have you been a member of that firm ? 

A. Since 1871 or the beginning of 1872—since the firm was in ex- 

istence. 
411] Q. How long have you been engaged in the law-book busi- 
ness as a proprietor and publisher? 

A. Nearly 15 years; since the spring of 1864. 

(). State whether you consider yourself as familiar with the usages 
and customs of the trade and methods of doing business in that 
trace? 

A. Iam. 

Q.. Usages in regard to purchases and sales of books, ete.? 

A. Iam. 

(). State whether, at any time during the vear 1877, you had any 
interview or conversation with the complainant, Mr. Myers, concern- 
ing your republication of volumes 32 to 38 of the Illinois Reports; 
if so, when and where was such interview or conversation had ? 

A. I did have such conversation at my store, I think, in the latter 
part of June. 

Q. Who was present at that conversation ? 


Q. State your name, age, residence, and occupation. 


174 BERNARD CALLAGHAN ET AL. VS. EUGENE B. MYERS. 


A. Mr. A. P. Callaghan, my partner, was present at the most of it. 

Q. Andrew P. Callaghan, yourself, and Mr. Myers? 

A. Yes, sir. 

Q. How did that conversation or interview come about—at whose 
request or instance ? 

A. I think it was at my own. [I had either sent or asked Mr. 
Myers to come and have an interview with me on that matter. 

Q. For what purpose? 7 

A. For the purpose of making some arrangement by which we 
could put complete sets of Illinois Reports on the market to supply 
the demand. 

Q. Now, begin at the beginning of that interview and state what 

was said by both parties, as near as you can recollect, giving 
412 _ the substance—what Mr. Myers said and what you said. 

A. Well, there was a good deal said by both of us; perhaps | 
could not give the exact language. The substance was that we tried 
to make some arrangement by which we could complete sets, either 
by purchasing his volumes 39 to 46, inclusive, from him in quanti- 
ties as we might want them or by buying out his plates and copy- 
right of those volumes, and thereby enable us with our own reprints 
to make complete sets. 

Q. You mean that that was talked over ? 

A. Yes, sir. 

Q. The furnishing of complete sets? 

A. Yes. 

Q. State whether Mr. Myers made any proposition or offer to sell 
or exchange his volumes 39 to 46 in that interview. If so, what did 
he say upon that point or with reference to 32 to 45, if he said any- 
thing about that ? 

A. He said he would sell us his volumes that he had a stock of, 
39 to 46, inclusive, for the same price that we would charge him for 
ourreprints. I asked him then what he meant by our reprints; we 
have a good many; that I did not know whether he called them our 
reprints or not; we owned the first 18 volumes, which we did not 
reprint, but we had large quantities of them on hand; and he said 
he meant all our reprints. 

Q. Was anything said about your reprints of 32 to 38 by him or 
you? 

A. Yes, sir; that was to include the reprints of 32 to 38, inclusive. 

Q. What reply, if any, did you or your partner in that interview 
make to him as to this first proposition ? 

A. We stated to him that it would be unreasonable for him 
413 to expect that; that he could manufacture them for about 

$1.00 a volume—a fraction less, perhaps—and that our re- 

prints were a matter that would not pay for a long time to come, and 

we could not, of course, put them at the same price that those books 

could be manufactured for from those plates. They had already 

. paid for those, and all that was obtained from them in future was 
clear profit, except about $1.00 a voluine 

Q. You mean you gave him all those reasons for not accepting 
that offer ? 


~~] 
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A. Yes, sir. 

Q. What was finally done with that offer; was it accepted or re- 
jected by you? 

[t was neither accepted nor rejected. Mr. Myers said when he 
was leaving that he would consider it and that if he decided to ac- 
cept it he would let me know by the following Monday. I think 
that was on Thursday or Friday. 

Q. Well, was any offer or proposition made in that connection 
looking to a fixed price for the entire interest that he had—all the 
stereotype pilates, copyrights, etc.? If so, what offer was made about 
that? 

A. Yes, sir; he offered his entire interest, including what he as- 
sumed to be his interest in 32 to 38, inclusive, and also the plates 
and stock, ete., of 839 to 46 and copyrights. He offered all to us for 
S7 OOO. 

. What was done with that proposition at that interview ? 

A. We declined it. 

Q. Now, did you, in turn, or Andrew, make any offer to him for 
the same property mentioned? If so, what? 

A. We did; we offered to give him what I had understood we 
had offered them some time before—$5,000 for all this interest, less 

the amount that we had already paid out in reproducing and 
414 __—ire-editing volumes 32 to 38, inclusive; less that amount, we 
offered to give him $5,000. 

What did he say to that with reference to volumes 32 to 38, if 
anything ? 

A. W ell, that was the proposition which he did not decide on. 

Q. You mean that that is the proposition that he took under ad- 
visement ? 

A. That was the proposition that he took under advisement, and 
said if he would accept it he would let us know on the following 
Monday. 

Q. So that it was not either accepted or rejected at that interview ? 

A. [t was neither. 

Q. State whether in that connection he said anything to you, and, 
if so, what, as to his willingness or unwillingness that you should 
reprint any of the volumes from 32 to 46? 

A. Well, he stated that he did not care what we did with 32 to 
38, inclusive; that what he cared about was the volumes that he 
had stock and stereotype plates of, namely, 39 to 46. 

Q. Did you then know, as a matter of fact, that he did have the 
stock and pl ites of 39 to 46? 

A. Yes, sir. 

(). What, if anything, was said by you or your partner to him in 
this interview concerning amounts that you nad already paid or in- 

curred for the re-editing “of volumes 32 to 38? 

A. Weli, we did not give him the exact amount that we had paid 
on all of them. We did state the amounts that we had paid on re- 
editing some of them. Ido not now recollect how many of those 

volumes 32 to 38. We did not state the amount we were 
415 - paying or had contracted to pay, but give him an idea—I 
think a pretty clear idea—of the state ‘they were then in— 
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about the state thev were then in—how many volumes were under 
way and how far we had progressed on them. I also stated to him 
that if we were to conclude an arrangement then that perhaps we 
could arrange with some of our editors, that we had contracts nade 
with, to let up on those contracts, and save the expense, so that we 
would be able to give him nearer the $5,000 than we otherwise 
would if they were to go on and exact all that we had contracted to 
give them. 

Q. What was the condition of your reprints of volumes 32 to 38 
at the time of this interview with reference to whether anything had 
been done by way of editing or printing any of them ? 

A. I could not tell exactly. I think we had several of them under 
way, both in the printing office being printed and, I rather think, 
the editing of all of them contracted for. Iam not entirely sure 
that all were contraeted for, but 1 think they were. 

Q. Now, did you say anything to him in that interview with ref- 
ence to the then condition of those volumes, by way of explaining 
it to him? 

A. Certainly I did. 

Q. Did you explain that fully to him ? 

A. I think pretty fully. 

Q. You told him the condition in which they then were, whatever 
that condition was? 

A. Yes, sir; as near as I could get at it without going and getting 
the exact facts frem‘ the printers or the contracts we made—as near 

as my memory would enable me to do it. 
416 . How long did this interview last ? 
A. I think it lasted perhaps half or three-quarters of an 
hour. I should think all of that. 

Q. I think you said afew minutes ago, with reference to his prop- 
Osition to you to furnish you volumes 39 to 46 at the same price at 
which you would furnish him your reprints, that that offer was taken 
under advisement. You mean that that offer was taken under ad- 
visement, or one of them ? 

A. I meant that the whole offer was taken under advisement. 

Q. The offer in aggregate of $5,000? 

A. Yes, sir; less the amount we had already paid or contracted 
to pay. 

Q. That is the offer that you mean was taken under advisement ? 

A. Yes, sir. 

Q. And he was to give you an answer the following Monday ? 

A. Yes, sir. 

Q. What do you mean with reference to his proposition to you to 
let you have volumes 39 to 46 at the same price at which you would 
furnish him your reprints. Was that accepted or rejected at this 
interview ? 

A. It was rejected by us. 

Q. Well, then, you must have misunderstood my question on that 
point a few minutes ago, because, as I now recollect, you then an- 
swered that that was taken under advisement. 
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A. I corrected myself afterwards and said that it was the other 
proposition of $5,000 that was taken under advisement—$5,000, less 
the amount that was paid. At least | intended to have corrected 
myself in that. 

Q. What was the general tenor of this interview, as to being 

friendiy or unfriendly ‘ ? 
417 A. Well, a considerable portion of it was friendly. There 
was some little sparring between Mr. Myers and my partner, 
I think, more than between him and myself; some little crimi- 
nating and recriminating, perhaps. 

@. About old transactions? 

A. About old sores and old matters. 

Q. Now, you have said that the $5,000 proposition was taken 
under advisement,and that he was to have until the following Mon- 
day to consider it. 

A. Yes, sir. 

Q. Was anything arranged or said as to his giving you notice of 
his acceptance ? 

A. He was to give notice if he should accept. 

Q. State whether he ever did give you any notice of accepting 
that ? 

A. He did not, to my knowledge. 

Q. I will ask whether in this interview in June, of which you 
have been testifying, or at any other time before then, Mr. Myers 
ever made any statement to you; and, if so,what, with reference to 
any intention on his part of reprinting volumes 352 to 38? 

A. He had told us that he would not reprint them; that it would 
not pay to do it. It was so well understood between him and us 
that the last part of the time we did not talk to him about it nor he 
tous. He gave us to understand after the fire that he would not 
reprint them. He gave us a list of the volumes he could furnish 
and those he could not furnish. 

Q. When did he give you such a list? 

A. Well, after the great Chicago fire of 1871. 

Q. State whether at any time after the fire of 1871 you applied to 

him for any volumes between 31 and 39? 
418 A. We certainly did. I could not state the exact time. 
We had been having ealls for them, and we went over to Mr. 
Myers, he being the publisher of them, and he told us he could not 
furnish them. 

Q. How soon after the fire was that ? 

A. I should say it was soon after the fire; perhaps not immedie 
ately after. 

Q. State whether he, soon after the fire, did furnish you with a 
list of the volumes that he could supply you with for your trade. 

A. He did. 

Q. What volumes were those ? 

A. They were volumes 39 to 45. He stated that he could not fur- 
nish 46 at that time. 

Q. He reprinted that some years later, as I understand ? 

A. Yes, sir; he reprinted it some years later. 

23—336 
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Q. What was the condition of the market generally during the 
years 1872, 1873, and soon down to the year 1877, with reference to 
supplying volumes 32 to 38 of Illinois Reports? 

A. They could not be supplied, as we understood it, except by 
picking up second-hand copies occasionally, except 39 to 495. 

Q. ‘The question was with reference to volumes 352 to 38? 

A. They could not be supplied, except when picked up second 
hand ; at least we could not procure them from either Mr. Myers or 
anybody else, and we did not have them. 

Q. Except second hand? 

A. Except when we would pick them up second hand here and 
there, a volume at a time, more or less, as we could get them. Then 
we were paying very large prices for them in any shape we could 

get them; we were willing to pay large prices. 
419 Q. W hen did you first learn that Mr. Myers contemplated 
reprinting any of the volumes from 32 to 38? 

A. I do not think that we learned it—I know I did not—until, I 
think, he had one volume out, which was some time in the summer. 

Q. Of what year? 

A. Of 1877. 

Q. Which volume was that? 

A. I do not recollect. 

Q. Was ~ one of the two volumes, 37 or 38? 

A. It wa 

Q. And that was the first knowledge or intimation that you in- 
dividually had of any intention on his part to reprint those ? 

A. It was. I got that from the printing office. 

Q. What printing office ? 

A. The Legal News Company.” 

Q. Where it was then being printed ? 

A. The fact is we had a quarrel with Bradwell over it. He asked 
us to let him up on our work, on some of the Illinois Reports that 
we were printing. 

Q. Some of these reports? 

A. Yes, sir; having a job that he was in a great hurry with. We 
did let up on Mr. Bradw ell,and we learned afterwards to our chagrin 
that it was one of those volumes for Mr. Myers. 

Q. Either 37 or 38? 

A. Yes, sir. We thought it was other work that Bradwell wanted 
us to let up on for, and when we found it was not we were very angry 
with him about it. 

Q. What, in your opinion as a law-book dealer with 15 years’ ex- 
perience, as you have testified, was the value of Mr. Myers’ copy- 
right, if any he had, in volumes 32 to 38 during the year 1877 ? 

A. I think it was about worthless. 

Q. What reasons, if any, can you give for that opinion ? 
420 A. The reasons that Mr. Myers gave himself; that it would 
not pay to reprint them ; the copyright would be worthless to 
anybody that could not utilize it, and it was not considered by 
either him or us, as I understand it, that it would pay to reprint. 
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Q. State whether, in your opinion as a dealer in law books, it 
would have been profitable for your firm io reprint these volumes, 
32 to 38, had it not been for the control you then had over other 
volumes of Illinois Reports. 

A. It would not have been; I think it has not been, as it is, yet. 

Q. What is the effect upon the market value of a volume of law 
reports or upon the value of a copyright in a volume of law re- 
ports when it has been sold in the market and to the profession for 
a considerable number of years as volumes 32 to 38 had been in the 
year 1877? 

A. It was of very little value, if any. 

. What reason, if any, can you give for that? 

A. That is, provided the book was out of print? 

Q. I mean with books out of print,as volumes 32 to 38 then were. 

A. It was of very little value, if any. 

Q. What reason can you give for that, if any? 

A. Because the first edition of a report generally supplies the 
market to such an extent that it seldom pays to reprint those vol- 
umes, and, I think, never, except the party owns the balance of a 
set and it is necessary tu reprint one in order to aid in selling the 
others. 

Q. Within what time after the publication of an ordinary volume 
of law reports is the first or principal demand for them ordinarily 
exhausted ? 

A. The great demand is generally exhausted, or nearly so, 
421 in six months. They have considerable of a sale, though, 
for one or two, or perhaps between two and three years. 

Q. After that time what is the effect upon the sale,if any? 

A. Well, the sale is very limited then. 

(). State whether there is anything in the general usage of the 
law-book trade, in purchases and sales of law reports, where the en- 
tire stock and plates of an edition are purchased by a publisher 
from a reporter, with reference to the value attached to the copy- 
rights in effecting the trade. 

A. There is very little value attached to the copyrights; the 
principal value is laid upon the plates and stock. 

Q. What is ordinarily done in transactions of that kind with ref- 
erence to the transfer of the copyright or the value, if any, that is 
usually attached to it in such transactions ? 

A. Well, I think all law-book houses, in making purchases of 
that character, expect to get about the full value in stock and plates 
for what they pay. They lay very little stress on the copyright, [ 
assure vou. | 

Q. Is it not true that in many instances of that kind, where a 
publisher is buying the edition of a volume of law reports, includ- 
ing the stereotype plates and stock on hand, that the copyright is 
thrown into the trade without any additional value attached to it? 

A. It generally is. I think we have made some purchases that 
we did not think worth our while; where we bought out a stock, 
and where the books were not stereotyped, I think we have made 
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some purchases of reports where we did not think it worth while to 
have the copyrights conveved to us. 
422 Q. Where you took no assignment of the copyright ? 
A. Where we took no assignment. 

Q. And only took the stock and plates on hand? 

A. Just took the stock. There were no plates. Just took the 
stock of books. 

Q. The printed stock ? 

A. The printed stock. 

Q. Can you mention any purchases of this kind made by your 
house in recent years or at any time when the copyright was thrown 
in jn the way you have said, or no particular value attached to it? 
If so, mention some such. ' 

A. Well, I think not, by the present house. [ think the pur- 
chases we made would date prior to the existence of the present 
firm. Callaghan & Cockcroft, of which I was the senior member, 
made such purchases. 

Q. Can vou me nition any such ? . 

A. Well, from Prof. O. M. Conover, of Madison. We purchased 
lhis stock. 

Q. The reporter of the Wisconsin Reports? 

A. Yes, sir; and Judge Spooner. 

Q. Who was Spooner ? 

A. He was formerly reporter of the supreme court of Wisconsin. 

Q. Prior to Mr. Conover’s reportership ? 

A. Yes, sir; I think Phillip Spooner is his name. 7 

Q. W hat was done in that regard in the case of your r purchase 
from Mr. Spooner of his stock of Wisconsin Reports? 

A. Well, we purchased the stock of him, and they said they would 

ut the copyright in, and we said all right or something to that effect. 

We did not have it done atthetime. It was a long while afterwards 

before we thought it would be worth while to have the copy- 

423 right transferred tous. We finally did have the copyright 
transferred. 

Q. State whether vou paid any other or additional compensation 
when the copyright was finally transferred in that case ? 


A. We did not. We also made purchases from Mr. Candee, of 


Milwaukee, on the — basis. 
Q. Whai reports, if any, did he have? 


A. Some of the earlier volumes prior to Conover’s; Judge Smith’s, 


I think. 

Q. Of the Wisconsin Reports? 

A. Yes, sir. I stated in my testimony that I thought we had 
made purchases where we did not think it worth our while to have 


the copyright transferred. I had then in my mind a purchase of 


South Carolina Reports, where we purchased the entire stock, | 
think, of in the neighborhood of 60 volumes. I think we purchased 
somewhere between nine and ten thousand volumes of those South 
Carolina Reports. 

“). The printed stock on hand? 

A. Yes, sir. 


a 
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Q. And did not deem it worth while to have the copyrights as- 
signed ? 
A. No, sir. 
Q. Was that done by the present firm of Callaghan & Co.? 
It was, I think; I am quite sure it was; I think so; yes, sir; 
by the present firm, since the fire. 
Do any other cases of that kind now occur to you? 
A. Well, I think we laid very little value on the copyright of 
Cooley’s Michigan Reports and the transfer of that. 


(). Did you buy those reports of Judge Cooley 
A. Ye es, sir. 
(). The ones that he had reported when he was reporter ? 
424 A. The eight volumes that he reported of the Michigan 


State Reports; I think the principal amount that we paid him 
for was for the annotating and re-editing of them. 

(). Do any other instances of that kind occur to you? 

A. I do not recollect any other now. 

Q. Look at the printed circular now shown you, which is an- 
nexed as an exhibit to the deposition of Mr. Myers in this case, and 
state where you first saw that circular. 

A. I think I never saw it before to-day. 

Q. State whether at any time prior to the commencement of this 
suit you ever heard in any way of that circular, directly or indi- 
regtly. 

A. I never-did. 

Q. Mr. Myers has testified in his deposition in this case that about 
the month of February or March, 1877, he sent a circular somewhat 
similar to that announcing his intended republication of Illinois Re- 
ports to the profession. This cireular, he says, was sent to the trade, 
the other circular, he says, he sent to the profession about the same 
time. . State whether you ever saw any such other circular as he 
has testified to as having then been sent by him to the profession of 
the State. 

A. I did not 

(. State whether you ever heard in any way, direetly or indi- 
rectly, of any such circul: ar prior to the commencement of this suit ? 

A. I did not. 

©. What was the fact during the year of 1877 as to the firm of 

Callaghan & Co. having salesmen employed in travelling 
425 through this State in the course of their business. 
A. We had such. 
Travelling in what parts of the State, do you mean? 

A Nearly all over it; making a tour of one section of the State 
on one trip and then the next trip taking the next section of the 
State; we calculated on going all over the State. 

(. Did you have salesmen or employees going about more or less 
during that year among the lawyers in Chicago also? 

A. We did. 

(). What was the fact, during the year 1877, as to members of the 
legal profession from different parts of the State visiting your store ; 
to what extent did they visit it? 
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A. Quite a large number of attorneys from different sections of 
the State visited our store quite frequently. 

Q. Is it not the fact that they were in more or less every day dur- 
ing that year and always are in all years? 

A. Yes, sir. 

Q. State whether during 1877 you received any knowledge or in- 
formation from any of these travelling salesmen or from any law- 
vers or members of the legal profession visiting your store — other- 
wise concerning either of those circulars testified to by Mr. Myers? ie 

A. I did not. 

@. What was the fact as to the communication between the firm 
of Callaghan & Co. and Mr. Myers in the course of their business 
during the year 1877, as to whether there was more or less com- 
munication back and forth ? 

A. Yes,sir; there was, more or less. 

Q. In what way and for what purpose was there such communi- 

cation ? 
426 A. Getting books from each other. 

Q. Has it not been the fact that for the last fcur or five 
years there has been constant and aimost daily communication back 
and forth in buying each other’s publications ? 

A. No; I think not, daily. It has been more or less all the time. 
Sometimes at intervals of quite a little while. 

Q. But it is regular and frequent you mean, do you? 


A. Well, there have been some interruptions; some few, I think, } 
for a short time. 

Q. How was it during the year 1877? 

A. I could not state positively as to that. J think we were getting 
books from him, more or less, and he from us. I am quite sure we 
were. 

Q. State whether at any time prior to the filing of the bill in this ‘ 


case Mr. Myers or any of his employees, or any one in his behalf, 
ever made any objection or remonstrance, in any way, to the firm 
of Callaghan & Co., against the publication of volumes 32 to 38. If 
so, in what way; and howand when was such objection made ? 

A. They did not, he or any of them, to my knowledge. 

Q. In any way, directly or indirectly ? 

A. No, sir. 

Q. State whether at any time prior to the filing of the bill in this 
‘ase Mr. Myers or his employees or any of them, or any person for 
him, made any objection orstatement to you concerning any alleged 
infringements of his copyrights by reason of your publishing 382 to 
38. Ifso, what did they say, and when was it said and how ? 

A. They did not. Mr. Myers said to me himself that he did not 

care what we did with 32 to 35. What he cared about was 
427 the volumes he had stock and plates of. 
Q. State whether during the years 1876 and 1877 you had 
occasion to meet Mr. Myers. And, if so,to what extent, whether 
‘frequently or otherwise ? 
A. Oh, yes, sir; we met frequently. 
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Q. Have you not met him frequently during the last five or six 
years in the course of business, and otherwise ? 

A. Yes, sir. 

(). How far apart are your places of business ? 

A. About two blocks. 

Q. What is the first knowledge or intimation that you ever re- 
ceived in any way, directly or indirectly, as to Mr. Myers’ objecting 
to your republishing volumes 32 to 38 of the [Illinois Reports ? 

A. When he instituted legal proceedings against us. 

©. You mean when he filed the bill in this case ? 

A. Yes, sir; the marshall’s subpcena or summons, or whatever it 
was, was the first intimation I had of it. 


Adjourned to 10 o’clock a. m., Saturday, January 25th, 1879 


128 SATURDAY, the 25th day of January, A. D. 1879. 
Met pursuant to adjournment. 
Present: Same as before. 


Whereupon the defendant, BERNARD CALLAGHAN, was further ex- 
amined by Mr. Hien as follows: 


Q. You have said in the earlier part of your examination that at 
the interview between Mr.:Myers and Andrew P. Callaghan and 
yourself at your store in the latter part of June, 1877, “ we tried to 
make some arrangement by which we could complete sets, either by 
purchasing his volumes 39 to 46, inclusive,” ete. What do you 
mean by the word “ we” in that connection ? 

A. I meant the word “ we” to apply to Mr. Myers and ourselves. 
We could each of us put sets on the market, he by getting our 
volumes and we by getting his volumes. 

Q. Did he participate in the conversation upon that point ? 

A. He did. 

Q. What would have been the effect in the year 1877 upon Mr. 
Myers’ volumes 39 to 46 which he had in stock of your republish- 
ing 32 to 38, inclusive, in the then condition of the market and 
trade? 

A. It would have had a very decided beneficial effect on his 
volumes. 

Q. In what way? 

A. By creating a market for his eight volumes; by enabling us 
(meaning he and us both) to put sets on the market, which would 
embrace his eight volumes. 

Q. What, if anything, was said at this interview between you upon 

that point in substance ? 
429 A. Well, there was the fact mentioned that it would enable 
him to make complete sets and it would enable us to make 
complete sets, and thereby sell them, which could not be sold unless 
by making complete sets. 

Q. W hat, if anything, did you say to him in that interview about 
the impossibility of making complete sets without effecting this ar- 
rangement ? 
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A. I said that asthe matter stood now it was impossible to get sets 
to supply the demand, and consequently his eight volumes were not 
being sold as much as they would if complete sets could be made. 
He understood that as well as we did, of course, that it would make 
a market for his eight volumes. 

Q. You have said that it was impossible to get volumes 32 to 38 
or the volumes between 31 and 39 after the fire except at second 
hand. I will ask you what price, if you recollect, you were com- 
pelled to pay for these volumes during the years succeeding the 
fire? 

A. We were compelled to pay almost all sorts of prices, from six 
and seven to ten and or twelve dollars a volume. 

Q. In picking them up at second hand ? 

A. Picking them up at second hand ; wherever we could get them ; 
a volume here and a volume there; sometimes a number of volumes 
and sometimes one or two; just as we could get them, as lawyers 
were ready to sell, or we could get them at anything like a reason- 
able price. 

Q. What was the fact as to whether it was easy or difficult during 
the years following the fire to get these volumes at second 

hand? 
430 A. It was very difficult. 
Q. State whether you had done anything in the way of 


general instructions to your traveling men upon that point; and, if 


so, what? 

A. We did instruct them to pick up all these volumes that they 
could get hold of at anything like a reasonable price, meaning as 
low as they could get them up to ten or twelve dollars. 

Question and answer objected to. 

Q. What is the fact as to whether in the course of your business 
for the past four or five years you have given your tr aveling men 
anything in the way of genera! instructions as to sending any cir- 
culars that they might find in traveling issued by other publishers 
concerning their publications ? 

A. We have given them general instructions to send any of such 
cireulars that would be to interest to us. 

Q. What is the fact as to whether you had from time to time re- 
ceived from your traveling menjor from the profession circulars 
issued by other publishers concerning their publications ? 

A. We had; frequently from both. 

Question and answer objected to. 

Cross-examination by Mr. Le Moyne: 

Q. At the interview between you and Mr. Myers at your store, of 

which you have testified, was Mr. Andrew P. Callaghan _pres- 
ent? 

431 A. He w-s present most of the time; he sometimes went 
out. 

Q. Did he participate in it? 

A. Yes, sir. 
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Q. When you say you were trying to make an arrangement by 
which you and Mr. Myers could put complete sets upon the market 
do you mean that it was considered by you desirable to help him 
to make complete sets, or that you were looking after your interest 
solely in the matter ? 

A. I was looking after my own interest; at the same time it would 
be his interest; it would be to the benefit of him also. 

Q. Was not the consideration with you to take care of your own 
interest in the matter? Was not that the object of getting him to 
your store ? ) 

A. Yes, sir; largely so. It would also be his interest. 

Q. You had solicited this interview, had you not? 

A. Yes, sir. 

Q. You had asked him to come to your store in order that you 
might have an Interview ? 

A. I think I did. 

And your object in asking him to come, as you have testified, 
was to enable you to buy from him volumes 39 to 46, was it not? 

A. Yes, sir. 

Q. And that was your only object, was it not? 

A. Well, it was largely so; ves, sir. 

Q. Had you any other object; and, if so, what was it? 

A. Not except to make this arrangement to enable us to put com- 
plete sets upon the market. It would also enable him to do the 
same thing. 

(. In your direct examination you say, in regard to this inter- 

view, “The substance was we tried to make some arrange- 
4532 ment by which we could com plete sets by purchasing his vol- 
umes 39 to 46, inclusive.” 

A. Yes, sir; or exchanging them. 

Q. Now, state if there was any other object in the interview. You 
can look at the answer to the former question if you desire. 

A. Well, my object was if we could not purchase them that we 
might make some arrangement for a system of exchange. It would 
hardly amount to a purchase, perhaps, because it would be an ex- 
change based upon a cash basis that we would pay to bim and he 
to us. 

Q. The point to which I wish to direct your attention is that you 
have said that interview was procured by you for the grimy of 
making an arrangement in regard to volumes 39 to 46. Now, did 
you desire by that interview to make arrangements in regard to any 
other volume that he owned or claimed ? 

A. No, sir. 

Q. Is it not true that during the business between you and Mr. 
Myers there have been a great many little squabbles and very active 
competition ? 

A. I am sorry to say it is. 

Q. There has been a great deal of bickering back and forth, has 
there not? 

There has been considerable. 
Q. Did not Mr. Myers say to you prior to this interview of June 
24—336 
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that he would never make any arrangement with the firm of Calla- 
ghan & Company again; that they had violated so many agree- 
ments that he would never make another with them, or anything to 
that effect? Ido not mean to ask you whether it is not true that 
you had violated agreements, but whether he did not make use of 
that expression to you in regard to your mutual dealings ”? 

A. I do not recollect that he did use those exact words. 
433 Q. Well, anything to that effect? ) 

A. We both charged each other with breaking arrange- 
ments made. 

Q. Frequently, did you not, make these charges against each 
other ? 

A. Yes, sir. 

Q. Do you not remember an interview that took place between 
you and him when you informed him that you had bought out the 
prior volumes—2 to 30? 

A. I do not recollect it, yet it may have been. 

Q. Do you not remember that you went to his store yourself and 
told him that you had bought out from Gilbert, of St. Louis, those 
volumes ? 

A. I do not recollect it as you state. I do have some recollection 
of such a conversation. I do not recollect when or whiere. 

Q. Do you not remember in that conversation that he refused to 
make an agreement with you? 

A. I do not. 

Q. Do you remember his saying at that conversation or any other 
conversation that you can remember that he would not make an 
any agreement with Callaghan & Co. again, because they had so 
frequently violated agreements with him which they had agreed to? 

A. I do not in connection with that. 

Q. Well, in connection with their mutual dealings? 

A. I think it is likely that such a statement was made. 

Q. Is it not true that these bickerings and reproaches made by 
him to you and perhaps by you as against him were frequent since you 
have been in business here ? 

A. They were. 

Q. And led to interruptions of trade between you, did they not? 

A. They did. 

(. There were quarrels? 
434 A. Well, him his violations of contracts made and arrange- 
ments led to bickerings and suspension of trade between us 
for awhile. 

Q. And that has been going on ever since you have been in busi- 
ness here, has it not ? 

A. Well, not very frequently; there have been some instances of 
that kind. I would state these arrangements that we made were 
generally fixing on a scale of prices for the Chicago trade, and espe- 
cially for the law school—for different books to the law school and 
the lawyers in Chicago—which we found Mr. Myers had violated, 
and then we broke our arrangements. : 

Q. Well, he alleged that you violated agreements, too, did he not? 
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A. He did make such allegations—yes, sir; I think Mr. Myers will 
recollect an instance where we proved and where he did not deny 
at the time that he had violated it. 

Q. Do you not know that in the years 1876 and 1877 Mr. Myers’ 
volumes from 32 to 46 were copyrighted ? 

A. No; I do not know it positively. 

Q. You knew that he claimed the copyright, did you not? 

A. Yes, sir; I understood he did. 

Q. You knew it from himself that he claimed it, did you not? 

A. I do not think I did. 

(. In your affidavit you have stated that he offered to sell you a 
copyright; you knew it in that way, did you not? 

A. I think he said that he offered to sell us his alleged copyright 
or interest in this copyright. 

Q. Then you knew from him that he claimed the copyright if he 

offered to sell it — you, did you not? 
435 A. Yes,sir; at that time I did; I understood your ques- 
tion now to mean prior to that—that he always claimed it; 
I do not know that he always claimed it; I did know that he 
claimed it. 

Q. My question was, When you were negotiating with him about 
the volumes, these negotiations commenced in 1876, did they not? 

A. I do not think I took any part in these early negotiations; it 
was after he and A. P. Callaghan, my partner, failed to come to 
terms that I tried to negotiate with him. 

Q. Do you not remember at the time that you informed him that 
you purchased the volumes from 2 to’30, and he then notified you 
that you had not acquired the copyright of some of these volumes ? 

A. I do not. 

Q. Do not you remember that he said to you that Gilbert did not 
have the copyright of some of the volumes ? 

A. I do not. 

(). Do you say he did not say so to you? 

A. I do not say so; I am not sure that he did not. 

Q. You are not sure hedid not tell you that Gilbert did not have the 
copyright ; and do you not remember of asking him to try and find 
out what volumes — not copyrighted by Gilbert? 

A. I do not know. 

Q. You do not remember such a conversation ? 

A. No, sIr. 

. You do not say it did not occur? 

A. I think it did not occur. 

@. You have no recollection of it? 

A. No, sir. 

Q. You have no recollection of being there then ? 

A. No; I have not. 

Q. Now, in all these negotiations between you and your firm or 
Mr. Myers did you ever ask Mr. Myers for his consent to your pub- 
lication of 32 to 38 or 32 to 46, or either of them? 
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436 A. I do not think I did. I have no recollection of asking 
him. I do recollect of asking him to reprint these volumes, 
and he said he would not 

Q. Well, did you suppose that because he did not reprint them 
you had a right? 

A. Well, I did not think he would raise any objection to it. The 
reprinting of them was in his interest. 

(). You did not ask him whether he objected or not? 

A. Ido not think I did; no,sir. I think he would have been 
glad that we should have reprinted them, provided we had stopped 
at 39. 

Q. Iam not asking you to testify as towhat you think he would 
have wanted or believed or felt; I am only asking what actually 
transpired between you. 

A. I say that because it would have been his interest. 

Q. Did you see a letter that was written by your firm to him on 
February 16, 1877, attached as an exhibit to Mr. Myers’ affidavit in 
this case (showing witness a letter which the witness read) ? 

A. What is vour question—if I have seen this letter? 

Q. Did you see a letter that was written by your firm to him on 
February 16, 1877, attached as an exhibit to Mr. Myers’ affidavit in 
this case? 

A. Does that mean this letter (indicating)? 

Q. Yes, sir. 

A. I think | saw this letter; yes, sir. 

Q. How soon after that letter was written did you make your con- 
tracts for reprinting the volumes which Mr. Myers claims ? 

A. I do not know. I had but very little to do with the making of 
these contracts. I think I was not in the State when the first con- 
tracts were made. I[ think 1 wasin Wisconsin looking after other 

matters. 
437 Q@. Can you state whether there was any intercourse or any 
interviews? And, if so, 1 wish you would state when and 
where and what occurred between you and Mr. Meyers, between the 
writing of that letter and the making of the contracts to republish 
these reports. 

A. I do not know. 

Q. You cannot say there was one, can you? 

A. One what ? 

Q. One interview or any intercourse between you and Mr. Meyers 
between the writing of that letter and the making of your contracts 
to republish the reports claimed by him or any of them? 

A. I think there were some interviews between the writing of 
that letter and the completion of the publishing, and perhaps the 
contracts or some of them. I do not know. 

Q. You cannot remember now that there was any, now, can you; 
you cannot specify ? 

A. I think that this interview in June was between that, possibly, 
and some other contracts on some of the latter volumes. 

Q. After this letter was written can you remember any interview 
between you and Mr. Myers down to the June interview, which you 
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say may have been had between the time when you wrote the letter 
and made the contract? 

A. No; I think I have none. 

Q. You know of no negotiations between these two dates ? 

A. I think there was some, but I am not certain. 

Q. You state that in the June interview, that in talking with Mr. 
Myers about your reprints, you asked him what reprints were re- 
ferred to. 

A. Yes, sir. 
438 Q. And he said it meant all of our reprints. Was any- 
thing said about your reprints of 32 to 38 by him? And 
you answered ves, sir; that was to included the reprint of 32 to 38. 
Do you mean of to swear that Mr. Myers said in included from 32 
to oS? 

[ mean now to say that it included the to reprints from 19 to 
38; all of our reprints. 

(). My question is, when you said yes, sir; that was to include —, do 
you mean that Myers named the volumes that were to be included; 
if so, what did he say about it? 

I mean that either he or I named volumes 19 to 38; all of 
these reprints—our reprints, and the negotiation was on that basis. 

Q. You mean to swear, then, that you stated to him that your re- 
prints included the volumes up to 38? 

A. Either that I stated it or that he did; that it meant all our 
a ae which did embrace those volumes. 

And you sw ear that either one or other of you gave the num- 
son of the volumes‘ 

A. Yes, sir; that was the basis on which the negotiation was 
made. 7 

Q. But you cannot swear whether it was you or he that gave the 
numbers? | 

A. No; I cannot be positive; I think it was he, however. 

(. That you are not positive of? 

A. No, sir. 

Q. State whether at any time since you have been in business here 
anything has been done on your part to get away from Mr. Myers 

the sale of your law reports. 
139 A. Would you put that a little closer. What do you mean 
by that? 

Did you not try to make a negotiation with Mr. Freeman by 
which you should have the control of the Illinois Reports, and get 
them away from Mr. Myers? 

A. I did. 

Did you not get Mr. Freeman up here, and did you not employ 
Judge Beckwith to assist you in carrying on the negotiation with 
Mr. Freeman, and did not you spend some money in trying to get 
he control of the Illinois Reports away from Mr. Myers? 

A. I think we did not have Mr. Freeman up here. I think we 
did not employ Mr. Beckwith, except that Mr. Beckwith volunteered 
to act as a friend of Mr. Freeman’s and did try to get us the pub- 
lishing of the Illinois Reports. That is many years ago. I think 
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that was before the fire and not by the present firm of Callaghan & 
Company. 

Q. Did you not make an offer to Mr. Freeman of a large sum of 
money to transfer to you the business of selling the [llinois Reports 
and publishing them ? 

A. I think I did not exactly. I had some talk with Freeman 
about it.. He made us a promise that after a certain time he thought 
he would be able to give us the publishing. I saw several parties 
about it, among them Judge Lawrence, and stated to him about 
what we could do. It was not a large sum of money; it was merely 
what we would give him for each volume as we published. 

Q. Mr. Callaghan, did you not have a bill introduced into the 
Legislature since the fire by which you would secure the publication 

of the reports ? 
440 A. I think not; I think that bill was not intended to give 
us the publication. My recollection is that it was intended 
to put the publication up to competition. I may be wrong in that. 
I do not recollect the exact provisions of the bill. 

Q. Well, you had a bill printed, did you not, and sent it around 
to the lawyers in this State and others to influence legislation in that 
respect ? 

A. We had a circular printed and sent around, which resulted in 
a bill being drawn. I do not know whether we had it drawn or not. 
I will state that Mr. Myers was not then the publisher and it did not 
apply to the volumes that Mr. Myers owned; it was subseq uent vol- 
umes. That was not to take the publication of the [llinois Reports 
away from Mr. Myers. 

Q. Well, there was in fact, was there not now,a struggle between 
you and Myers as to who should have the control of the [Illinois Re- 
ports ? 

A. Mr. Myers was not then having control of them. 

Q. Answer my question whether there was not a struggle of this 
kind between you going on for many years back. 

A. At an earlier day than that there was. It arose from the fact 
that Mr. Myers would not let us have those volumes as soon as he 
published them to supply our demand, and then we stated our 
grievance to Mr. Freeman, who promised, at the end of the contract 
he had with Mr. Myers, to give a fair show to other publishers, but 
after that contract expired Mr. Freeman commenced publishing them 
himself. | 
Q. Now, Mr. Callaghan, you state that you ascertained that 
441 Mr. Bradwell was publishing either volume 37 or 38 for Mr. 

Myers. Can you state when you ascertained that ? 

A. I think not until our volume was out. 

Q. Well, I will read you your answer to a question of Mr. High’s 
in direct examination, “The fact is we had a quarrel with Mr. Brad- 
well over it.” 

A. Yes, sir. 

(. “And he asked us to let him up on our work.” 

A. Let up on him, I suppose, is what I meant—that is, to ease up 
on him. : 
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Q. And then you say, “To our chagrin we found it was one of the 
volumes for Myers.” Fix the date of that as near as you can. 

‘A. Icould not fix it at all. The fact is I have very little to do with 
the reprints of these Illinois Reports. It was gone into somewhat 
against my judgement, and I did not take much part in it. 

Q. You cannot, then, fix the date when this let-up on Bradwell 
was consented to by your firm ? 

No, sir; I think we could get it, if necessary, fram our books— 
that is, we could get near to it from about the time he was printing 
that volume for us. 

Q. But you do know that your volumes were delayed whilst Myers’ 
were being printed by Bradwell? | 7 

A. That is my understanding of it; yes, sir. A portion of ours 
he had commenced and gone a good ways along with it, and then 
asked liberty to be let up on it. 

Q. Do you know whether he had commenced yours or not? 

A. Oh, yes, sir. 

Q. How do you know it? 

A. We had been to him and had the proof and seen it. 

Q. Before he commenced Myers’. 

442 A. I do not know when he commenced Myers’. 

Q. I understood you to say just now that he had com- 
menced Myers’ and then you let up on him. Now, you do not 
know whether he commenced on Myers’ before he commenced on 
yours, do vou? 

A. I do not; but I think he had not from this fact, that he asked 
leave to be let up on our volumes, to do this work that he said he 
was In a hurry with, and we afterwards learned that it was the very 
same volume that he was printing for us. 

Q. You have stated in substance that in the book trade among 
law hg corny very little value is attached to a copyright in reports. 

. That is my understanding of it. 

Q I suppose you do not undertake to swear as to what persons 
owning a copyright may think about it; you only undertake to 
swear what they say? 

A. Well, I know what is the custom in making sales and pur- 
chases. There is no very great stress laid on it. 

Q. I am asking you now whether in testifying as to what other 
people’s estimate —y ou are undertaking to say w hat they think about 
it or what they say about it? 

A. I judge of what they think about it by the sales they make 
and the offers they make to sell. 

Q. Not what they say about it? 

A. Well, that is what they say about it. 

Q. It is what they do, then, that you take your understanding 
from ? 

A. Certainly. 

Q. Now, have you ever heard any one who had a copyright in 
these re ports say the copyright was of little value ? 

A. I do not know that I have heard them say in these exact 
words. 
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445 Q. Do you know of any other instances than those you 
have named where copyrights have been sold in law reports ? 

A. Ido not know positively ; ‘T think I know many cases where 
transfers have been made, but I ‘do not know exactly on what terms. 

Q. Did you not buy the copyright of the Lowa reports? 

A. We did. Not this present firm of Callaghan & Company ; 
Callaghan & Cutter, I think it was, bought these. 

Q. ‘You were one of the partners? 

A. I was the senior member. 

Q. You negotiated the trade? 

A. I did. 

Q. Who did you buy them of ? 

A. Mr. Thomas F. Withrow. 

Q. What did you pay for them ? 

A. I do not recollect. 

Q. Did you pay a very large sum for the copyright of these 
reports ? 

A. I think not. 

Q. Well, can you swear whether you did or not? You have tes- 
tified in regard to some other reports; now state what the fact was in 
regard to these reports. 

A. The fact was we bought a certain number of volumes of printed 
books and a certain number of ste reotype plates and the copyrights 
inalump. I could not place the amount or value that was pl: aced 
on any one of the things. I think the whole amount was largely on 
the stocks and plates. 

Q. When did you make that purchase of Mr. Withrow ? 

A. I could not state. 

Q. Before or after the fire? 

A. Before the fire. 

@. Can you give the volumes? 
444 A. The volumes were 13 to 21, inclusive—9 to 21, inclusive, 
I think. 

Q. Did you have them on hand after the fire? 

A. We had some of them. We had stock of all the volumes—13 
to 20, inclusive, except 19. 

Q. Have you had them ever since the fire? 

A. Until recently ; yes, sir. We purchased of him volumes 9 to 
21, inclusive. We had stock since the fire of 13 to 20, inclusive. 
In other words, the stock of 9, 10,11, and 12 and 19 to 21 were 
burned. 

Q. In your direct examination you say that the great demand for 
a volume of reports is generally exhausted, or nearly so, in six 
months. Do you mean to testify that this would apply to the 
volumes of the Illinois Reports? 

A. Well, I mean to say that there is not any very considerable 
demand for them ; they only sell afterwards when the whole set is 
sold, except very seldom a man may have a case that he may have 
a reference to and b-y a single volume, which is a very rare thing, 
and the sale of sets is very: limited. 
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Q. I ask you, then, whether you meant to include in this statement 
in your direct ex xamination the Illinois Reports ? 

A. I did. 

Q. What is your experience with the Wisconsin Reports; have 


you not reprinted some of the volumes” 


A. We have. 

Q. Have you not sold large numbers of them ? 

A. We have. | 

Q. Has it not been several years after the original volumes were 
issued that you so sold them” 

A. It was. 

Q. Have you not stated that you had sold 150 sets in a year of 

these Wisconsin Reports since you reprinted them? 
445 A. I should think it is likely I have. I would state in 

connection with that that the sales were largely forced by a 
special effort of several traveling men, and frequently by exchang- 
ing them for other books, where we might find men having dupli- 
cates in their libraries. We gave them an unusually. large : sale by 
special efforts, much larger than the ordinary demand would have 
bee - for them. 

They were sold in full sets, you mean, do you ‘ 

r Generally in full sets; nearly all in full se 

Q. Would there not be a larger demand for Illinois Reports than 
Wisconsin Reports? 

A. I think not, for two or three reasons. I can give them if you 
wish. | 

Q. Is it not true that after the fire there was a very large demand 
for hagg Re ‘ports ? 

There was demand in Chicago fora great many sets of Illinois 
Re at 

Q. Do you not consider that that fact gave value to the copyright 
of the volumes that were out of print? 

A. Not at all, because it was not utilized ; the parties owning the 
copyright did not take advantage of the state of the market to print ; 
neither did I consider that the demand was sufficiently large to 
warrant the reprinting. 

Q. There was_no such demand, then, as would warrant the re- 
printing, in your opinion? 

A. I do not think there was; if there had been it would have 
been done. 

Q. You think that was the reason why they were not reprinted 
by Mr. Myers? 

A. Yes, sir. 

Q. Because it was not profitable ? 

A. I think so; that was the reason he assigned. 
446 Q. If there h: id been such a demand the copyright would 
then have been valuable, would it not? 
It would have been valuable to this extent—it would have 
prevented anybody else from putting theirs on the market in com- 
petition with them. 


*) 


~ ‘yevse 
25—336 


ee alae a 


reteney Sh oI Spey , 


194 BERNARD CALLAGHAN ET AL. VS. EUGENE B. MYERS. 


Q. Well, its value would not prevent anybody else; it would be a 
matter of right? 

A. No; it would be the fact that he owned it. 

Q. The owner of the copyright would have a desirable property 
if there was a demand. Does not the demand regulate the value of 
the copyright ? 

A. It would. 

Q. Is not that the sole test of the value of the copyright—as to 
whether there is a demand for the book when published ? 

A. Well, it is largely so; yes, sir; not entirely, because the opin- 
ions can be printed by anybody; they are public property. 


Redirect examination by Mr. Hicu: 


@. You have stated in your cross-examination that there has been 
some quarrelling and bickering between your firm and Mr. Myers 
at different times. State whether there has ever been any quarrel- 
ling or bickering between you prior to the filing of the bill in this 
cause concerning your republication of volumes 32 to 38, inclusive. 

A. There was not. 

Q. State whether in this interview in June, in your store, to which 
you have testified, Mr. Myers said anything converning any value 

which he attached to the copyrights of volumes 32 to 38; if 
447 so, what did he say upon that point? 

A. He did not attach any value to it; he said he did not 
care What we did with these volumes; that he only cared about the 
volumes he had stereotype plates in stock of—39 to 46, inclusive. 

Q. What is the fact as to which member of your firm made the 
various contracts for re-editing and reprinting volumes 32 to 38, in- 
clusive ? 

A. It was Mr. A. P. Callaghan who did it. 

Q. Did you make any of these contracts ? 

A. I did not; the fact is [ was opposed to the project, for the 
reason that I did not think it would pay; I do not think now it has 
paid. 

Q. You have no exact recollection of the time when the contracts 
were made ? 

A. No, sir; I have not. 

Q. You have been asked about the republication of certain Wis- 
consin Reports by your firm. Is it not the fact that these were pub- 
lished under contract with the State, whereby you derived large aid 
from the State in their publication ? 

A. They were; we would not have published them without the 
State aid. 

Q. How many copies of each of the volumes of your publication 
of the Wisconsin Reports did the State take? 

A. They took 425 copies of each volume. 

Q. At what price? 

A. At $4.50 a copy each as soon as the books were delivered. 
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Recross-examination by Mr. LE Moyne: 


Q. In your statement as to the number of volumes you have 
sold—150 sets a year—the amount taken by the State was not in- 
cluded, was it? 

A. No, sir; it was not. 
448 Q. In the interview between you and Mr. Myers in June 
you say that he stated he did not attach any value to the 
copyright of 32 to 38. Wasthecopyright of 32 to 38 then discussed 
between you, and what was said on the subject ? 

A. Your question is not a fact as to my former answer. You put 
in my mouth a word that I did not state. 

(). State what the word is. 

A. Yousay that I stated that Mr. Myers stated he did not attach 
any value. What I said was he did not attach any value to it. 

Q. You do not mean to say that he said so on that occasion ? 

A. I do not recollect whether he said so or not, but he said he did 
not care what we did with 32 to 38, inclusive, and it made that im- 
pression on me. I do not know whether it was stated or not. 

(). You cannot swear, then, whether a word was said in regard to 
the copyright of 32 to 38 at that interview, can you ? 

A. No; I cannot. 

Q. You did not ask him whether he attached any value to the 
copyright of 32 to 38, did you? 

A. I do not think I did. 

(. There was no reason why you should volunteer his estimate, 
was there? He was trying to sell you the copyright at that time, 
was he not, of these very volumes, or you were trying to buy from 
him the copyright in these very volumes ? 

A. We weretrying to buy his actual stock. What we were trying 
to buy most was his volumes—39 to 46, inclusive. 

Q. I am not asking you what you were most anxious to buy, but 

what you were then negotiating for. 
$49 A. Volume- 39 to 46, inclusive. 
Q. Were you not then offering to buy the copyrights of 32 
to 46? 

A. Not particularly—no, sir. We would have liked to throw 
them all in. 

Q. In your negotiations were not these volumes specified—that 
you were to have the copyright of 32 to 46? Is that not what you 
have sworn to in your affidavit filed in this cause? 

A. I think so—that is, we were to buy all his stereotype plates 
and stocks and his alleged copyright in these volumes. 

Q. Including the copyrights of 32 to 38? 

A. Yes, sir. Well, it was including thé copyright of 32 to 46. 

Q. When you say that Mr. Myers at that interview did not attach 
any value to the copyright of 38 you do not undertake to say that 
he said so, but that you inferred it; is that the truth or not? 

A. I do not say that he said so; I cannot say ; but when he said 
he did not care what we did with 32 to 38, inclusive, but the others 
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were what he cared about, of course, there was nothing else left for 
me to infer. 
Mr. HieH: 

Q. When was this effort made on your part to get the publication 
of the Illinois Reports from Mr. Freeman concerning which you were 
asked in the cross-examination ? , 

A. I think we made several attempts prior to the existence of our 
present firm and prior to the fire and after it for a number of years. 

@. Have you done anything of that kind during the years 1876 
and 1877 except the contract that was finally made by A. P. Calla- 
ghan in the spring of 1877? 

A. None at all, nor for many years before. 

Q. Who was the publisher of the Illinois Reports after volume 46? 

A. Norman L. Freeman. 
450 Q. Mr. Myers’ interest as publisher terminated with 46, 
did it not, to the best of vour knowledge? 
A. I think Mr. Myers’ interest terminated with 46. 


In the Circuit Court of the United States for the Northern. District 
of Illinois. In Chancery. 


EvGENE Bb. Myers, Complainant, 


Pea. 
BERNARD CALLAGHAN et al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Friday, the 17th day of January, A. D. 1879. 


Present: J. V. Le Moyne, Esq., solicitor for the complainant, and 
James L. High, Esq., solicitor for the defendants. 


ANDREW CALLAGHAN, a witness called on behalf of the defendants, 
being first duly sworn, was examined in chief by Mr. Hiau, and de- 
poses and says as follows: , 


Q. What is your name, age, and occupation ? 


A. Andrew Callaghan; age, 47 years; my business is law-book 
seller and publisher. 

Q. Are you one of the firm of Callaghan & Company, defendants 
in this case; if so, how long have you been a member of that 

firm ? 
451 A. [am amember of the firm, and have been soa little more 
than four years; in the neighborhood of five years. 

Q. You came into that firm, I believe, some time after it was first 
formed ? 

A. Yes, sir. 

Q. I will ask you whether at any time during the year 1877 you 
had any conversation or interview with the complainant, Mr. Myers, 
concerning your republication of volumes 32 to 38 of the Lllinois 
Reports ; and, if so, when and where? 
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A. I had a conversation with Mr. Myers at a restaurant on Dear- 
born street. I think the number is 124. I am not quite certain. 
We sat at the same table and ate our lunch together. 

Q. What was said in that interview by both of you? 

A. During our lunch we had a conversation, among other things, 
regarding the republication of the Illinois Reports. 

Q. What, if anything, did Mr. Myers say to you in that conversa- 
tion about your republication of the Illinois Reports? 

A. My recollection of the conversation now, or that portion of the 
conversation, was that Mr. Myers asked me the condition of our re- 
prints, as to how far we had progressed, and when we expected cer- 
tain volumes out. 

©. About what month in 1877 was this? 

A. I am very positive it was either in June or July, but I could 
not fix the exact month, because I did not suppose the matter would 
ever come up again. 

Q. What reply, if any, did you make to his enquiry? 

A. I told him the exact state of the case—that is, I could 

452 not fix now the number of volumes that we had in press, as 

it was not fixed in my mind, and I did not suppose it would 

ever come up again; but whatever the state of the case was at that 

time, I told Mr. Myers just how far they were advanced, and when 
we expected them out. 

Q. What else was said by either of you about that matter? 

A. I cannot particularize. It was in relation to that subject, and 
the information which I wished to conyey to him, and which I did 
convey, was the exact state of the case and their condition at that 
time. 

Q. Whatever the condition then was you told him fully, you 
mean ¢ 

A. Yes, sir. My object was that he should know. 


Answer objected to. 


Q. Well, you mean you told him exactly the condition they were 
In? 

A. Yes, sir. 

Q. What was the fact as to whether any of these volumes were 
then in press, or being printed, or in the hands of the printer? 

A. Yes, sir; there were a number. 

(). And you so stated to him ? 

A. I so stated, and when we expected them out. 

Q. State whether in that conversation he made any statement to 
you in the way of objecting to your reprinting volume 32 or 38. If 
so, what did he say in that regard ? 


Objected to. 


A. He made no objection whatever, sir. I had no intimation of 
it at all from Mr. Myers. 

Q. What was the nature of the interview generally, as to whether 
it was friendly or unfriendly ? 
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453 Objected to. 


A. It was very cordial, sir, as far asI know. I invited Mr. Myers 
to take a cigar with me after lunch, which he was good enough to 
do, and he walked up to the corner of Madison street, and we stood 
there a little while talking. It was very friendly. 

Q. What was the fact as to whether there was any communication 
between the two houses of Callaghan & Co. and of E. B. Myers, in the 
course of their business or otherwise, during 1877? 

A. There was frequent communication, sir. 

@. How did that come about ? 

A. In the way of their sending up to our place for books and our 
sending to them for their books. 

Q. State whether at any time during the year 1877, when Mr. 
Myers or any of his employees had occasion to be in your store in 
connection with their business, anything was said by any of them 
to the firm of Callaghan & Co. or any of their employees concerning 
these reprints of volumes 32 to 38. 

A. The subject was frequently alluded to by Mr. Myers’ employees 
and as freely discussed on our part, and the exact state of the case 
explained. 

Q. State whether, when they had occasion to come to your store 
in the way you have testified, during the year 1877, they asked any 
questions concerning these volumes; if so, what questions, and who. 

A. Yes, sir. My recollection of it now is that they asked on sev- 
eral occasions as to when we expected certain volumes. 

Q. What reply, ifany, was made by you ‘or your employees to 

them upon that point when such questions were asked ” 
454 A. The reply was a correct answer, as near as we could, as 
to when we expected them. 

Q. Were such conversations ever held with you personally ? 

A. Yes, sir. 

Q. Were they ever held with any of your employees in your pres- 
ence ? 

A. Yes, sir. 

Q. Look at the circular which I now show vou, and which is an- 
nexed as an exhibit to the deposition of Mr. Myers in this case, and 
state when you first saw that printed circular with reference to the 
beginning of this suit. 

A. The first time that I ever saw that, to my knowledge, or heard 
of it, was when it was produced in Mr. Bishop’s office. 

Q. When it was first produced before Mr. Bishop on the hearing 
of the motion for the injunction ? 

A. Yes, sir; the first time I ever saw it was on that oceasion, but 
the first time [ ever heard of it was when they said during that trial 
that they had a circular; that was the first [ ever heard of it. 

Q. When Mr. Myers’ affidavit was produced ? 

A. Yes, sir. 

Q. In which he refers to it ? 

A. Yes, sir. 

Q. The affidavit used on the hearing? 
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A. Yes, sir; and the first time I ever saw it was when it was pro- 
duced before Mr. Bishop on the hearing. I think it was in our own 
store, after the case had closed, you (Mr. High) got a copy of the cir- 
cular and brought it over to our store. 

Q. After the hearing before Mr. Bishop on the motion for the in- 
junction ? 

A. Yes, sir. 

Q. Mr. Myers has testified in his direct examination in this case 

that about the time when this circular was issued, in Febru- 
455 ary or March, 1877, he sent a similar circular, making an an- 

nouncement of his intention to republish volumes 32 to 38, 
to the legal profession throughout the State of Illinois. Did you 
ever see any such circular? 

A. I never saw or heard of such a circular before Mr. Myers’ af- 
fidavit. 

Q. What is the fact as to whether in your business you are or are 
not brought in contact with members of the legal profession from 
different parts of the State, to any extent? 

A. Lam frequently brought into contact with them. 

Q. Did you ever, before the beginning of this suit, derive any in- 
formation from such persons concerning either of such circulars; if 
so, from whom and how? 

A. I never have, sir. 

(). Did you ever derive any information concerning either of such 
circulars from traveling salesmen or other persons employed by the 
firm of Callaghan & Co. ? 

A. No, sir; never. 

(). State whether at any time prior to the commencement of this 
suit Mr. Myers or any of his employees or any person in his behalf 
ever said anything to you in the way of objecting to your reprint- 
ing volumes 32:to 38 of the Illinois Reports. If so, what did he 
say and who said it? 

There never was any objection made, to my knowledge. 

Q. State whether at any time prior to the filing of the bill in this 
case Mr. Myers or any of his employees or any person in his behalf 
ever made any statement to you concerning an alleged infringement 
of his copyright, if any, in these volumes 32 to 38 by your “repub- 
lication. 

A. Never, sir 
456 Q. When and how did you first learn that Mr. Myers ob- 
jected in any way to your republishing volumes 32 to 38 of 
the Illinois Reports? 

A. When he instituted legal proceedings. 

(). In this suit? 

A. Yes, sir. 


Cross-examination by Mr. Le Moyne: 


Q. Do you mean that Mr. Myers was } Srequentiy in your store 
during 1877 ? 
A. No,sir; I did not say so. 
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Q. You said Mr. Myers and his employees were frequently in 
there ? : 

A. No, sir; I did not understand the question to be put in that 
way—that Mr. Myers was included at all, except with regard to the 
meeting at the restaurant. 

Q. Did you ever see Mr. Myers in your store in 18 

a § have e. 

Q. How often? 

A. Three or four times, I think. 

Q. During 1877? 

A. No; I did not say it was during 1877. 

Q. My question was as to 1877. 

A. I saw him there during 1877. 

Q. How often ? 

A. I could not swear as to how often. 

Q. Can you swear you eversaw him there twice ? 

A. I would not swear positively, but my impression is that he was 
there twice during 1877. 

Q. But you would not swear he was? 

A. Nottwice; no, sir; I will not swear positively that he was there 
twice during that time. 

Q. Who were the employees that you say came from Mr. Myers to 
your store? Name them. 

A. George Myers and Mr. Beckwith. 

@. That is all of them, is it? 
457 A. Well, those are the only two; he had another man who 
used to visit our store, but I do not think we had any conver- 
sation with him; that is the porter; and those are the only two men 
that we had any conversation with relative to this matter. 

Q. The man you refer to was the porter—Joln, the German ? 

A. Yes, sir. 

Q. You did not have e any conversation with him about it ? 

A. Not to my recollection. 

Q. The conversations, then, that you have been testifying to were 
altogether between Mr. Beckwith and George Myers? 

A. Yes, sir. 

Q. You say Mr. Myers never objected to vour republication ? 

A. Not to my knowledge. 

Q. Did you ever ask him whether he objected to it or not? 

A. No, sir; I never did. 

Q. Did you ever ask him to consent? 

A. No, sir. 

Q. Did you ever have any conversation with him on the subject, 
except at the interview you speak of in the restaurant ? 

A. I never had; no, sir. 

Q. Were vou ever present at any time when anybody else had; 
if so, when and where ? , 

A. I was in the store when a conversation was had, but I was not 
resent during the conversation; I did not hear the conversation ; 
I did not bear all of it; I might have heard some portions of it. 
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Q. Do you remember, at the conversation that you speak of with 
Mr. Myers, in coming away from the restaurant, of his asking you 
how these reprints were being made ? 

A. No, sir. 

Q. Do you not remember of his saying to you that you would 
have to be careful of it if you undertook to print any of his 

books? 
458 A. I do not recollect anything of the kind. 

Q. Don’t you remember of his saying to you, “ You will 
have to be careful or I will prosecute you if you violate my copy- 
right?” 

A. Lam quite positive he never made use of such language to 
me. 

@. Don’t you remember of telling Mr. Myers in having the re- 
prints made you were having a new syllabus and a new index 
made ? 

A. I do not recollect that I did Say SO, but it is possible i may 
have said so. 

Q. Do you remember of telling him why that was done ? 

A. No, sir; I do not. 

Q. You do not remember whether you did or not? 

A. No, I would not swear as to whether I did or not. 

(). Now, do you not know that at the time of that conversation 
none of the reprints of the books of which Mr. Myers had the copvy- 
right were out by you? 

A. No, Sir; I do not know so; I think some of them were out. 

(). What ones were out? 

A. I do not recollect. I have not looked the matter up since, but 
I think we had one out in May, and the conversation with Mr. 
Myers was subsequent to that time. 

Q. How long subsequent to that ? 

A. It was either in June or July. 

Q. You cannot fix the date any closer than that? 

A. No, sir. 

. When were your publications issued ? 

A. I have not looked the matter up, but my impression is now 
that we had one or more of them out in May. 

Q. Can you state what ones were out in May? 
459 A. No, sir; I could not now. I can prove tiat if it is nee- 

essary. 

Q. But I am asking you about your recollection solely. 

A. No, sir; I could not tell. I have not looked the matter up. 

Q. You have no recollection of when they came out, then ? 

A. I have not any recollection as to the dates when they ap- 
peared. A. No, sir. 

Q. Can you swear that any of them were out, of 32 or upwards, 
prior to the middle of June ? 

A. No, sir; I do not wish to swear to that, but my impression is 
that we had some of those volumes out before that time. 
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Q. But you are willing, as I understand you, to swear that this 
conversation between you and Mr. Myers was after you had some 
of his volumes out? 

A. No, sir; I do not say so. 

Q. What is your recollection of it? Now, giveus your best recol- 
lection. 

A. My recollection is that some of the volumes were out, but I 
would not swear as to whether they were or not. The conversation 
we had was subsequent to the beginning of the work and while they 
were in press, some of them. : 

Q. Do you remember whether you had volume 30 out at that 
time ? 

A. I do not remember. 

Q. Can you swear that you had volume 30 out at that time ? 

A. I have stated that I do not remember. 

Q. Had you 19 out at that time? Do you remember that ? 

A. No, sir; I do not remember that. 

Q. Do you remember whether you had any of the reprints out 

between 19 and 30? 
460 A. My impression is that we had, but I would not swear. 
I have not looked into the matter at all since that time. 
Were not Mr. Myers’ inquiries to you at that time made in 
regard to volumes from 19 to 30? 

A. No, sir; they had no reference, as far as I can recollect now, 
to those volumes between 19 and 30. 

Q. Were any volumes named that he enquired about; if so, 
what? 

A. The volumes in dispute are the volumes we were spe: aking o of. 
As far as I can recollect now they were volumes between 32 and 38, 

Q. That is to say, the conversation between you and Mr. Myers 
at that time referred entirely to volumes 32 to 38. 

A. That is my recollection of it. 

Q. And those volumes were then named ? 

A. Those volumes were included in that way—* our reprints.” 

Q. Were the numbers mentioned between vou and him? 

A. Iam certain I stated to Mr. Myers the volumes that we had 
in press at that time—the numbers of those volumes. 

Q. Do you mean to say that you are positive that you stated to 
him the number of the volumes that you had in press, and that it 
included from 32 to 38, or some of them ? 

A. The volumes in dispute, the volumes that we were speaking of, 
were those volumes. The volumes that we were talking of or that 
the conversation was had about were the volumes betweeen 32 and 
38. 

Q. When you say the volumes in dispute do you mean 
461 the volumes in dispute then? Were you disputing about 
them then ? | 

A. No, sir; the conversation that Mr. Myers and I had related to 
the volumes between 32 and 38 and that was the enquiry he made, 
and my replies had reference to those volumes. 
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Q. Now, how can you remember that the volumes were named 
from 32 to 38? 

A. The only way that I can remember that is that those were the 
volumes that Mr. Myers appeared to be interested in. 

Q. Did he name those volumes and express any interest at that 
time in those particular volumes; if so, what did he say about 
them ? 

A. I told Mr. High, in my direct examination, that I could not 
state exactly the words that passed between us or the conversation 
had: but it had relation to those volumes, and I stated the exact 
condition of those volumes. 

Q. Now, do you mean to swear that Mr. Myers asked you about 
the volumes frotn- 32 to 38, and that he named the volumes, or did 
he describe the volumes that he asked you about as “ your reprints ;” 
now, which did he say ? 

A. I don’t recollect that he named any particular volume. 

Q. Did he ask about your reprints? 

A. He asked me about the condition, yes, sir, of our reprints. 

Q. Well, did you name the volumes from 32 to 38? 

A. I named the volumes which we had in press. 

Mr. Hign: From 382 to 38? 

A. Yes, sir. 


Mr. Le Moyne: I object to the counsel suggesting to the witness 
his answer. 


462 Q. Did he ask you about anything else but the volumes 
32 and 38? . 

A. Well, I think likely he asked me about a great many things 
that had no reference to them whatever. 

Q. Did he ask you about any other reprints except 32 and 38? 

A. I do not recollect of his asking anything else. 

Q. You have no recollection of his asking about any of the re- 
prints except 32 and 38? 

A. No. 

Q. And you cannot say whether he said 32 to 38, or whether he 
just asked you about your reprints? 

A. No, sir; he enquired about those volumes between 32 and 38. 

‘Q. Only? 

A. Only. 3 

Q. You have no recollection that you told him how they were be- 
ing prepared ? 

A. I recollect that I told him whatever the state of the case was ; 
I told him just exactly what it was. 

Q. Did you tell him how they were being prepared, or in what 
manner they were being prepared or reprinted ? 

A. I do not recollect at the time that anything of that kind was 
said by either of us. 

Q. Were you not, during the month of January, 1877, frequently 
in the Legal News printing office—in the printing-room of the Legal 
News Company? 

A. Yes, sir. 
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Q. Don’t you know that Mr. Myers’ volume 37 was being printed 
there at that time or stereotyped ? 


e A. I discovered, when I went to look after one of those volumes 
of our own, that they were engaged on a similar volume for Mr. 
Myers. 


@. When did you make that discovery ? 
463 A. It was in the summer of 1877, either June or or July ; 
[ think it was July. 

Q. Did you not make this discovery before they commenced on 
your volume of the same number? 

A. No, sir. 

Q. They had commenced yours? 

A. They had commenced ours and I was looking after it; that is 
what I was there for. 

Q. Now, how far advanced was Mr. Myers’ volume at the time 
you made this discovery ? 

A. I could not tell you, sir. Bradwell would not give me that 
information. 

Q. Was it stereotyped ? 

A. I do not know. 

Q. You do not know whether it was printed or not? 

A. Ido not. I know it was not finished; it was not completed. 
My recollection is it was not completed until after ours was. 

Q. How far was your volume advanced at the time you made this 
discovery ? 

A. I could not tell you that, sir. 

Q. Do you remember when your volume 37 was finished ? 

A. No, sir; Ido not. I remember that fact, though, because I 
made the enquiry at the time whether—I was hurrying them all I 
could to get ours out before—to keep them at work on ours. 

Q. What fact is it that you say you remember? 

A.. I remember the fact that ours was out before theirs, as far as 
I can recollect. I want to amend an answer which I made to Mr. 
Le Moyne. 

Mr. Hicn: If you wish to make any amendment to your answer 
you can do so. 

A. He (Mr. Le Moyne) asked me how I recollected this con- 

464  ~=versation with Mr. Myers and the volumes we spoke about. 

As soon as I[ got back to our store I related our conversation 

to Mr. A. P. Callaghan, and he approved of my explanation to Mr. 
Myers; and I recollect that fact. 

Q. And that is what makes your recollection so clear as to vol- 
umes 32 and 388 being discussed? 

A. Yes, sir. 

Mr. LE Moyne: You say you related to Mr. A. P. Callaghan the 
explanation that you had given to Mr. Myers. State what you 
mean by the explanation. 

A. I did not say that, Mr. Le Moyne. 


The witness’ answer in regard to the explanation was read to him. 
> 


Q. Now, then, state what you mean by the explanation. 
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A. The explanation was the answers I made Mr. Myers to his 
questions in relation to those volumes. 

Q. That is all you mean by explanation ? 

A. That is all I mean by explanation. I explained to him the 
condition of the books at the time. 


tedirect examination by Mr. Hiacu: 


Q. You have stated in answer to a question asked on cross-exam- 
ination by counsel for complainant that you learned at the Legal 
News office some time during the summer of 1877 that they were 
reprinting volume 37 or 38 for Mr. Myers? 

A. Yes, sir. 

Q. How did you learn that? 
465 A. I learned it by going over there looking after the vol- 
ume that we had in press, but I do not recollect now how it 
came to my knowledge; whether it was Judge Bradwell or one of 
his men told — they were printing a similar volume for Mr. Myers. 

Q. Was that the first knowledge or information you had received 
about the reprinting of that volume for Myers? 

A. That was the first knowledge or information | had of it. 

Q. Prior to that time what knowledge or information, if any, did 
you have as to any intention on the part of Mr. Myers to reprint any 
of the volumes from 32 to 38? 

A. I never had the slightest intimation that he intended to—any- 
thing of the kind. 


Recross-examination by Mr. L—E Moyne: 


Q. Were you not, during the summer of 1877 and prior to this 
time that you speak of, frequently in and out of the Legal News 
office ? 

A. Yes, sir. 

Q. Were you not having work done there all that spring and 
summer? 

A. | think we were; yes, sir. 

Q. Were you in there daily to see about it? 

A. I was in there very frequently. 


466 And thereupon defendants read in evidence the depositions 


of Marshall D. Ewell, Van Buren Denslow, D. Harry Ham- 
mer, Frank Shepard, Jeremiah Leaming, George W. Beck, Eugene 
B. Myers, and Sheldon A. Clark, as follows: 


f 
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467 In the Cireuit Court of the United States for the Northern 
District of Hlinois. In Chancery. 


EuGene B. Myers, Complainant, 


'‘o 


Us. 
BERNARD CALLAGHAN é al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Monday the 8th day of January, A. D. 1879. 


Present: J. V. Le Moyne, Esq., solicitor for complainant, and 
James L. High, Esq., solicitor for defendants. 


MARSHALL D. Ewett,a witness called on behalf of the defendants, 
being first duly sworn, was examined in chief by Mr. Hiuu, and 
deposes and says as follows: 


Q. What is your name, age, residence, and occupation ? 
A. My name is Marshall D. Ewell; age, 34; residence, South 
Evanston ; occupation, lawyer. 
468 (. Are you a member of the bar of this State ? 
A. Yes, sir. 

Q. How long have you been connected with the profession ? 

A. I don’t remember just the date when I was admitted in the 
State; but I was admitted by the supreme court of Michigan the 
22d of April, 1868; I think in this State about two years ago, | 
think. 
~Q. Have you been engaged in professionai duties in connection 
with the profession of law since that time ? 

A. Yes, sir; I have ever since. 

Q. What connection, if any, did you have with the republication 
of the volumes of Illinois Reports by the defendants, Callaghan & 
Co., from 32 to 36, inclusive ? 

A. I edited them, or prepared them, and read the proof; I did all 
the work usually done by authors in that connection. 

Q. State, if vou please, your plan and method of operation with 
reference to the editorial work in connection with the volumes 
named. 

A. In the preparation of the syllabi my plan was first to read 
the opinions—and | read most of them through twice—in order to 

get the point decided by the court. I made up my mind as 
469 to what the case decided, and invariably wrote the head-notes 

in my own language, except where the court had formulated 
the point decided, in which case, if I thought it stated in suitable 
form, | adopted the language of the court. i did not in any instance 
copy head-notes from the edition of Mr. Freeman, but arrived at my 
conclusions from the reading of the cases. 

Q. State whether you made any use whatever, and, if so, what and 
to what extent, of the head-notes of Mr. Freeman ? 

A. I did not use them. 

Q. In any shape or manner? 
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A. No shape whatever; of course, in the case before me I saw 
them, but I did not derive any assistance from them. I did not copy 
or use his conclusions. I arrived at my conclusions independently. 
In the preparation of the statements I endeavored to use my own 
language. I got my information from the printed edition, but in 
making the statements I used my own language and did not copy 
the language used by the reporter, unless in those cases where the 

reporter had quoted from documents in the record; in those 
470 eases I used those documents or those copies. In some cases I 

got my information entirely from prior reports of the same 
case reported in volumes prior to the 31st Illinois. 

(. You mean your information as to the facts ? 

A. As to the statement of the facts in those cases I did not use 
any information from the edition of Mr. Myers. 

Q. In making up the statement of the cases in the volumes which 
you edited did you derive any information, and, if so, to what ex- 
tent, from the opinions of the court ? 

A. Yes, sir; I always read through the opinions of the court and 
compared it with the statement of the reporter to see if they har- 
monized, and in quite a number of instances I found that they dis- 
agreed. In those instances I took the statement of the court in pref- 
erence. Whenever the statement of the court was sufficient, in my 
judgment, to give a clear understanding of the case without any 
preliminary statement I made none, but let the court state the facts 

in the opinion without any preliminary statement. The opin- 
471 ions of the court are the same in the two volumes, except,that 

in quite a good many instances I discovered errors of citation, 
which I corrected, and also some verbal inaccuracies. Aside from 
that they are, of course, identical. 

@. With reference to the indexes of the several volumes of the 
Callaghan edition re-edited by you, state your method and plan of 
constructing the indexes. 

A. My method of constructing the index was this: I took proof 
of the syllabi prepared by me, took shears and cut them up and 
classified them, and made the index wholly from them without even 
looking at Mr. Myers’ edition; made it up entirely independent of 
the former edition. 

(). State whether any additional work was put upon those several 
volumes by you which does not appear in the original volumes of 
the Freeman edition, by way of head-notes, foot-notes, or otherwise. 

A. Yes, sir; there does in a large number of instances. I found 
what appeared to me to be cases where Mr. Freeman had failed to 

state all that the case decided, and accordingly it would be 
472 found that my head-notes contain much more in many in- 

stances than Mr. Freeman’s—points which were not stated at 
all by him. I also, in nearly every case, prepared a note to prior 
adjadications of the supreme court of this State and gave such ref- 
erences as occurred to me, though not very many, to reports of other 
States. I put that new matter in the form of notes to the cases. 

Q. From what sources did you derive the information from which 
such new matter was prepared ? 
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A. I derived that from the digests and reports. 

Q. And from your own independent investigation ? 

A. From my own independent investigation. I copied nothing. 

Q. State whether any labor was put upon those volumes edited by 
you in the way of abbreviated or condensed statements of the head- 
notes preceding the different cases and the head-notes of those 
cases ? 

A. Xe, sir. 

Q. State what you did in that connection ? 
A. I put such abbreviated statements in in every instance. 
Q. In what shape were those prepared by you ? 
A. They were prepared by reading the head-notes as pre- 
73 pared by me,and consisted usually of one or more words in 
“small caps” and a line in italics, I think, stating very 
briefly the point ruled in that particular point of the syllabus. 
These short head-notes, in very many instances, differed quite ma- 
terially from those of Mr. Freeman’s, although in the majority of 
cases, from the very nature of the case, they must bear a resemblance. 

Q. I will ask you whether, since the commencement of this suit, 
you have made any comparison of head-notes in the different vol- 
umes of Freeman, from 32 to 36, inclusive, with the head-notes in 
the corresponding volumes as re-edited by you, for the purpose of 
ascertalaing any point of apparent resemblance or divergence ? 

A. I have; I have instituted a careful comparison of the different 
volumes of the two series with special reference to the syllabi re- 
ferred to in the aftidavits of Messrs. Hill, Barber, and others on file 
in this case and used on the motion for the preliminary injunction. 
The cases referred to by those affiants where the head-notes as pre- 

pared by me and those prepared by the official reporter bear 
474 an apparent resemblance I think I can swear positively are, 

in every instance, without exception, cases where I have taken 
the language of the court or modified the language of the opinion 
of the court in preparing the head-notes. In some instances, of 
course, I found it necessary to change some parts of the frame of the 
sentence, but the general skeleton of the sentence will be found to 
correspond with the language used by the court, and an examination 
or comparison of the the two will show internal evidences of the fact 
that my notes were taken from the opinion and were not copied— 
such points of resemblance as the use of the article, of the use of the 
singular or plural number of nouns and verbs, and such other re- 
semblances, many more of which would occur to me if I had the 
reports before me; I cannot remember them all; I think I have 
referred to them all in my affidavit by underlining the points of re- 
semblance with ink. 

Q. Have you reduced the results of that examination to writing, 
in tabular form or otherwise ? 

A. I have; I reduced the results of that examination to writing 
and print, I might say, in my affidavit on file in this cause. 


479 Counsel for defendants offers in evidence as an exhibit to 
the deposition of this witness the tabular statement referred 
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to, being the same which is embodied in the affidavit of the witness 
filed in this cause on the 12th day of January, 1878, beginning with 
the fourth page of said affidavit, headed “32nd Illinois Reports,” 
and comprising nine consecutive pages, each of which is verified by 
the witness, and ending at the point on the tenth page marked with 
the initial of the witness, and it is hereto annexed marked “ Sched- 


ule AW’ 


Q. Explain, if you please, with reference to this exhibit just made 
a part of your deposition, the nature and arrangement of the same 
with reference—I mean especially to the parallel columns. 

A. The first left-hand column is quoted from the edition of E. B. 
Myers & Chandler or E. B. Myers & Co. ‘The second column is cut 
out from the proofs of the opinion of the court of Callaghan & Co.’s 
edition. The third column is cut out of Callaghan & Co.’s edition, 

and both the second and third are pasted upon the face of the 
476 ~— paper in the affidavit. That is the way it is prepared. The 

second column gives the marginal page of the original edi- 
tion and the third column at the top gives the page upon which the 
particular portion of the syllabus is found. 

(. In instituting this comparison what reason, if any, did you 
have for selecting the particular cases which are included in this 
schedule or exhibit just referred to? 

A. I had no reason other than to explain the apparent similarity 
shown In the affidavits of Mr. Hill, Mr. Barber, and others. I be- 
lieve that the same result would be arrived at.in taking cases at 
random wherever the court formulated the point In their opinion. 

(. Does this schedule or exhibit just referred to include cases 
from each of the volumes re-edited by you t 

A. It includes all the cases, I believe, referred to in the affidavits 
of Barber, Hill, and others; it may possibly include others. 

XJ. In addition to those referred to in their affidavits? 
A. Yes, sir; it might include others. Iam not certain as 
177 =r to that without looking at them. I could not tell without 
examining the reports as to that. I think it contains others 
besides the ones that they referred to, but I am not certain as to 
that. I could not tell without instituting a lengthy comparison to 
ascertain whether it does or not, but I think that it contains others. 

Q. State whether you have made any comparison of the volumes 
as re-edited by you with those of the Freeman edition as regards the 
number of pages in the different volumes, respectively. 

[ have. 

). What is the result of that Investigation ! 

A. I have prepared a table showing the number of pages in each 
of the volumes 32, 33, 34, 35, and 36 Illinois, as published both by 
KE. 6b. Myers & Chandler and E. B. Myers & Co. and Callaghan & 
Co.’s edition, showing the number of pages in each volume of each 
edition, respectively, and the difference in pages between the respect- 
ive volumes. I have that berein a tabular form. [think that this 
schedule will be found correct. 
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Counsel for defendant- offers in evidence the statement referred to, 
and the same is hereto annexed and marked Schedule “ B.” 


@. In what manner was it made? 
478 A. It was made by taking the initial page of the volume 
and substracting the number of it from the last page next to 
the index, which, of course, gave the net number of pages in each 
instance. 

Q. And it was made on your own personal examination ? 

A. Yes, sir; I may have made mistake- in my computation, but, 
if not, it is correct. J think it is correct. 

(). W hat reason, if any,can you give for the difference in the 
number of pages in the volumes of the editions as testified to? 

A. The difference arises from the fact that the arguments of 
counsel are entirely omitted, I believe, from the edition of Callaghan’ 
& Co., and from the further fact that the statements of the facts in 
the cases are in many instances omitted entirely and in others very 
greatly abbreviated, in the edition of Callaghan & Co.; that may 
perhaps be very slightly compensated by the space occupied by the 
notes, but that would not make very much difference. 

Q. State whether you have instituted any comparison of 

479 ~— the Myers edition with the Callaghan edition for the purpose 

of determining the number of cases in the latter edition in 

which the statements of the facts of the cases are omitted as com- 
pared with the Myers edition ? 

A. I have. 

@. What is the result of that examination ? 

A. I have made a tabular statement of the number of cases in each 
volume in which there are statements of facts. The total number 
of cases in the Myers edition in which there were statements of facts, 
according to my count, amounts to 321 cases. 

Q. In volumes 32 to 36, inclusive ? 

A. Yes, sir; in the Callaghan & Co. edition of the same volumes, 
203, the difference being 118 cases, I believe. I would state, however, 
that in making this there might be some difference of opinion as to 
what would bea statement. I have counted only those as statements, 
according to the best of my recollection, in either edition in which 
the reporter did actually state some of the facts of the case, some- 

thing besides the circuit and the court from which the case 
480 cameup. I did not call that — statement. A person going 

over it might differ with me in judgment and might make 
a little different count, but I think that this will be found substan- 
tially correct. 

Counsel for defendants offers in evidence the statement in ques- 
tion, and the same is annexed to the deposition — of the witness, 
marked “Schedule ¢ 


Q. In those cases in the Callaghan edition of the volumes edited 
by you where this examination Just referred to shows the statement 


_ of facts of the cases to have been omitted what sources, if any, is the 


information to be derived as to what the facts of the cases actually 
were by a person using the volumes? 


_ iin, 
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A. From the opinions of the court in those cases I though- that 
the court stated all the facts that were necessary to the full under- 
standing of the case. 

Q. And that was the reason for your omission of any formal state- 
ments of facts ? 

aA. Yes, sIr. 

Q. In detailing your general plan and method of operations in 

the editing of the different volumes edited by you do you 

481 mean to be understood that that plan and method of work 

was applied to each of the cases in each of the volumes so 
re-edited by you? 

A. I cio. 

(). I will ask you again whether, in any instances or in any way, 
either directly or indirectly, you prepared the head-notes or state- 
ments preceding the cases from the head-notes in the corresponding 
cases as reported by Mr. Freeman? 

A. I have no recollection of any such case. I prepared them from 
my own judgment, from reading the opinions, and in every instance 
arrived at what I thought was an independent opinion. 

(. State whether you have any pecuniary or proprietary interest 
in the volumes of the Callaghan edition. 

A. I have none whatever. I did the work for a stated compensa- 
tion per volume, which has been fully paid. 

Q. In what condition was the copy of these various volumes 
edited by you as given by you to the printer? 

A. The copy of the opinions was the printed opinions from Mr. 

Myers’ edition; the copy of the head-notes was my manu- 
482s seript; the copy of the statements of facts was principally 

manuscript. Jn some cases, where the other edition con- 
tained a copy of some document or some part of the record in the 
case marked in quotation, in order to save the trouble of copying 
that, 1, in some instances, used that copy. 

(. In what condition was the copy of the indexes of the various 
volumes edited by you as furnished by you to the printer? 

A. That was made up entirely of the printed slips from the 
printed proofs of the head-notes as prepared by me, cut up and 
pasted on other paper, except where I wrote in between them the 
cross-references and references to pages; of course, that was in 
pencil. 


Adjourned to Jan’y 16th, 1879. 


WepDNeEsDAY, January 16th, A. D. 1879. 
Met pursuant to adjournment. 
Present: Same as before. 
Mr. M. D. Ewett was cross-examined by Mr. Le Moyne as follows. 
Q. How many of the Illinois Reports did you prepare for 
483 Callaghan & Co.? 
. . ) ry 
A. Do you mean those that were published? The ones 
that were published that I prepared were 32, 33, 34, 30, and 36. I 
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prepared 31, I believe, but that was bought. I was told that they 
bought the copyright of that, so that that was not actually printed. 
The only ones that were printed were 32 to 36, both inclusive. I 
will state that 44 was all printed, but it never was published. As 
soon as these suits were commenced it was discontinued and never 
was published. 

(. When did you make your contract with Callaghan & Co. to 
prepare these books for publication ? 

A. I could not tell exactly without refreshing my recollection ; it 
was some time in the beginning of the year 1877, but just what date 
I could not say without reference to letters. 

Q. Did you receive any instructions from them as to the manner 
in which the books were to be prepared ? 

A. That was made the subject of quite a number of conversations 
between us. 

@. By your arrangement with them who was to furnish 
484 the material to be used by you in the preparation of the 
books? 

A. The only material I was to be furnished with was such as I 
could get out of the regular reports. 

Q. That is, you were to be furnished a copy of the books as fur- 
nished by Myers? 

A. Yes, sir. 

@. And that was the only material to be used, was it, in the prep- 
aration of the new books? 

A. Those were all the materials that were used, because I had ae- 
cess to none of them. | 

Q. Did you do all the work of preparing the work for the printer? 

A. From 382 to 36? 

Q. Yes; the volumes you have named. 

A. Yes; I did; every work, syllable, letter, and character, except, 
of course, the printed opinions which I referred to in my direct ex- 
amination. 

Q. Everything that was furnished to the printed was furnished 
by you either in manuscript or print? 

A. Yes, sir. 

Q. And all the printed material was taken from the books of 
Myers & Co.? 

A. Yes, sir. 


Q. Was any instruction given by them to you — should make 
any change in the syllabus of the cases? 
485 A. It was understood, although [ don’t remember any 


direct instructions. It was made the subject-matter of sev- 
eral conversations in which it was always understood that I was to 
prepare my syllabus from the opinion. It was to be original work. 
-Q. What was the object in making that change in the syllabus of 
the case? 
A. The obvious reason was to avoid infringing the copyright, not 
to copy it. 
Q. State whether in the preparation of these books for Callaghan 
& Co. you copied all the material in those books except the syllabus, 
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such as the instructions given in the court below, the names of 
the judge- below that tried the case, the names of counsel that ap- 
peared for the parties in the supreme court, and other such material 
as that; was that or not copied by you from the book of Mr. Myers? 

A. It was not what you really call copied, but I got my informa- 
tion of the subject-matter from those books. I! could not say that I 
copied it out, but I got my information on those points from those 

books. , 
486 Q. Was not a great deal of that material transferred ver- 
batim into your books ? 

A. There might have been some of it. 

Q. Was not there a considerable portion of that material trans- 
ferred into each one of the books prepared by you? 

A. The names of the counsel. 

(). The instructions of the ‘court? 

A. Yes. ) 

(. The names of counsel ? 

A. Where the instructions of the court purported to be copies of 
a matter of record it was. The names of counsel, of course, | could 
not know who they were, except as it appeared from the report. 

(). The names of the judges who tried the cases? 

A. Of course, I only knew from the report. 

(). The rules of court, so far as they appear in your volumes, were 
they copied? 

A. The rules in the beginning of the book, do you mean? 

A. Yes. 

A. Yes, sir; they were. 

(). They were all copied into your book ? 

A. The rules were. 

Q. Were they not just cut out from his books—the printed 
matter—and sent to the printer in that way? 

A. To which do you refer? 

(). ‘To the rules and the names of counsel. 
487 A. The rules I think I did; the counsel I could not speak 
positively as tothat. It may have been so In some instances 
and notin others. I do not remember positively as to that, Mr. Le 
Moyne. 

Q. In the statement of facts was not all the matter which you put 
it into your books copied also from their books? 

A. That is a little too broad; I could not answer all the matter. 
I should have to say no if you say all the matter. : 

Q. You had no other source of information to get any of it from, 
had you? 

A. I will state I had no other source of information except as I 
stated in my direct examination where the case had been to the 
supreme court In an earlier volume. 

Q. State in the different volumes sent by you to the printer as cut 
from the volumes of Myers whether it was rewritten. 

A. I will be honest about that with you, Mr. Le Moyne. They 
were cut out of the book, except striking out the second names— 
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changing thesecond names—and I[ think perhaps I may in one 
488 or two instances have changed the pages where I discovered 

errors, but if you will look at them you will observe I give 
only the first name in each case—that is, if there is a firm I only 
give the first one of the firm. 

. Those alterations were made on the 

A. Those alterations were in fact in that instance made on the 
printed page. 

Q. And the printed page sent to the printer ? 

A. Yes, sIr. 

Q. In preparing your books did you inall cases read the syllabus 
of Mr. Freeman before making your syllabus ? 

A. I think that in a majority of cases I did. I had it before me, 
and, of course, I read the whole case; but, as I stated in my direct 
examination, I formed my judgment from the opinion of the court ; 
came to my determination in that way. 

Q. When you found by an examination of the case that the sy|- 
labus of Mr. Freeman was taken from the opinion of the court did 
you you then copy from Mr. Freeman’s syllabus, or did you get it 
from the opinion ? 

A. I copied it from the opinion. 

Q. Did you arrange the syllabus in your books to corre- 
489 spond with Mr. Freeman’s or to correspond with the order of 
the points as stated in the opinion ? 

A. My recollection—I have no recollection about that, but I think 
I always followed the order in the opinions; that is my recollection. 
I know that the other matter made no impression on my mind, and 
if I have followed his order it was accidental; it was not inten- 
tional. I may have done so. 

Q. Did you in all cases examine the syllabus of Mr. Freeman to 
see if it was contained in the opinion ? 

A. I could not say as to that, Mr. Le Moyne. I read the opinion 
through. I can give you my method of procedure if you wish. I 
read the opinion through in the first place with a pencil. When I 
came to what seemed to bea statement of the principal decided | 
would draw a straight line opposite that portion of the opinion 
which [ thought stated the principal which was decided, and so on, 
until I got clear through to the end, and then I[ copied those out of 
the opinion, with such verbal changes asseemed to me to be proper 

to adapt them to the syllabus. That was my plan of work. 
490 Q. In carrying out that plan, when you examined the 

opinion did you compare the opinion with Mr. Freeman’s 
syllabus? 

A. After I had arrived at my | 

Q. Why did you do so before you went over the opinion ? 

A. My recollection is that I turned to the opinion and read that 
and the statement the first thing. That is my present recollection. 

Q. And then read the syllabus ? 

‘ A. And then looked over the syllabus afterwards. That is my 
present recollection of it. I may have done differently in some in- 
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stances. I could not tell as to those details, because I paid no par- 
ticular attention to it at that time. 

Q. Did you examine Mr. Freeman’s syllabus for the purpose of 
avoiding a repetition ? 

A. I did not. 

(). Or for the purpose of avoiding an infringement of his sylla- 
bus? 

A. I do not know that I examined it for that purpose. 

Q. You intended to avoid it, did you not? 

A. Why, certainly, I intended not to copy it. 

Q. You did not intend to copy it? 

A. I certainly did not intend to copy it. 
49] Q. And you say the making of the new one was you took 
that labor for the purpose of avoiding an infringement of the 
copyright? : 

A. What is the question? 

Q. Il understood you to say that you intended to avoid using his 
syllabus for the purpose of avoiding a copyright? 

A. Yes, sir. , 

Q. Now, if vou intended to do so would you not necessarily read 
over his syllabus to see that you had not copied it in preparing 
yours ? 

A. I did not care whether it appeared to be like it or not, so long 
as I got at my conelusion from the opinion of the court. Mr. Le 
Moyne, it was perfectly immaterial to me whether it was like Mr. 
Freeman’s or not, so long as I arrived at my conclusion from the 
opinion of the court. | 

Q. And you intended to make your syllabus as if his syllabus had 
hever been made? | 

A. That was my intention; whether I have succeeded 

Q. You never compared your syllabus with his to see how similar 
they were? 

A. I think I did very likely in many instances, probably 

492 not in all, but not with that object definitely in view. I may 
have done so to see how near our judgment coincided, but I 
arrived at my judgment independently of Mr. Freeman. I found a 
great many instances where I thought he had made mistakes of 


judgment—a great many. I may be the one that is wrong. Asa 


matter of fact, | don’t know as to that. 

Q. What is your best recollection as to whether or not you cut 
the syllabus from Freeman’s book containing the names of counsel, 
and so on, and sent them to the printer in that form ? 

A. I did not cut it out in the form of the syllabus, Mr. Le Moyne, 
wherever I used the name of counsel from the book. If I did not 
copy it out entirely in my manuscript I let the page stand and can- 
celled everything else and wrote my name in the manuscript on the 
same page It was printed on. I did not cut it out. 

(). You took the page of his book? 

A. And cancelled everything except—— 

Q. Except what you wanted ? 
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A. Except what I wanted. You refer to the names of counsel, I 
suppose ? 

(. Yes. : 
A. Except the names of counsel, and those I frequently 
493-499 transposed—varied. 

Q. Look at the names of counsel on page 198 of vol- 
ume 382. 

A. I don’t know whether that is the same page in the other copy. 

(). State whether there is not a mistake made in the name of B. 
F. Ayer. 

A. It is quite possible. 

Q. How is it spelled in your copy ? 

A. It spells Ayre here. I got my information from the other 
book. If this is incorrect it is quite likely that I got my mistake in 
the other book, as I said I got my information from there. I do not 
know how his name was spelled. I do not know anything about it. 
It is so spelled in Mr. Myers’ edition. 

Q. Look at volume No. 33 of your book, page 438. State whether 
the order in which the points are stated are not the same in your 
book as Mr. Freeman’s, and whether that order corresponds with 
the order of the points decided in the opinion. 

A. Possibly it may beso. I have not examined them since | made 
them. 

Q. Look at the book now and state. 

(Witness refers to the two books.y 

A. lL appear to have three in mine and there appears to be 
900 four in Mr. Freeman’s, but the order seems to be substantially 
the same. 

Q. Now, state whether the order is the same as the order of the 
points decided by the court. 

A. I suppose that the reason that I adopted that order was that if 
I put this second one first you would have to read the second clause 
in order to understand what the first meant, as the natural order, I 
suppose. I arrived at that from the opinion. 

q. You are asked first whether the order of the points decided in 
vour syllabus corresponds with the order in which the points are 
decided by the court. 

A. Well, Mr. Le Moyne, I could not answer that question without 
referring to Breese. I remember that I read the opinion of Breese, 
and I presume that that entered into my judgment in deciding the 
order. I could not tell without looking at the original opinion. 
The court say in this opinion: “The opinion in this case in Breese 
is so full and satisfactory on all questions raised in this case that we 
refer to that and makeit the basis of our opinion.” Now, what the 

order is of that case in Breese I cannot tell without referring. 
501 I presume that governed the order in making the syllabus 
in this. | 

Q. You have no other explanation to offer of it ? 

A. I have not without looking at that. 

Q. You have no recollection now of anything more about how 
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these syllabuses were prepared than you have stated ; you can only 
give an explanation upon reference to each one ? 

A. I can only add to what I have stated by your calling my at- 
tention particularly. That is my present recollection, but with ref- 
erence to this particular opinion I think that I arrived at my con- 
clusion as to the order from reading Breese. 

Q. In page 439 of the same volume and the same case you have 
been testifying in regard to, state whether the note on page 439 is 
not taken out of the statement of facts in Freeman’s book. 

A. My recollection is that it was. 

Q. Look at the volume and see. 

[ find that it is in the original report in quotation marks, and 
I have no doubt that I got it from there. I had no access to the 
original records. 
Q. In the understanding between you and the Callaghans, 
502 made at the time you were engaged to do this work, were you 
instructed to use all of the material except the syllabus? 

A. No, sir; I was not. They gave me no definite instructions 
about it. 

Q. You say there was an understanding that you were not to use 
the syilabus for the purpose of avoiding the copyright. Was there 
any other material that you were not to use for the same purpose 
contained in Freeman’s book ? 

A. They did not tell me what I should use and what I should not, 
but they told me to report it—to make a new report—and I made it 
out of such material as they furnished. 

Q. Did they tell you the object of making a new report‘ t 

A. Well, I suppose the object was to sell them. Of course, I un- 
derstood they did not want to infringe Mr. Myers’ copyright: that 
was understood all the time, and I did the very best I could with 
the materials I had to accomplish that object. 

Q. And the only materials you had were these books? 

A. That is all, except as I referred to the earlier volumes where 
the cases had been to the supreme court on a former occasion. 


503 Redirect examination by Mr. Hiau: 


Q. Do you mean to be understood that in all cases you prepared 
your syllabus from your own independent original investigation of 
the opinion of the court and not from Mr. Freeman’s syllabus? 

A. That certainly was my intention. 

Q. And did work in that way? 

A. Yes, sir. 

Q. In all the instances? 

A. Yes, sir; I say if I had done anything different from that I 
am perfectly unconscious of it. I certainly did not intend to, and I 
should be pretty apt to know it if I had. 
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EvuGeNE B. Myers, Complainant, \ 
vs. In Chancery. 
BERNARD CALLAGHAN et al., Defendants. j 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Tuesday, the 21st day of January, A. D. 1879. 


Present: J. V. Le Moyne, Esgq., solicitor for the complainant, and 
James L. High, Esq., solicitor for the defendants. 


504 MARSHALL D. Ewe tt, was recalled on behalf of defendants, 
and, being examined in chief by Mr. Hiau, deposes and says 


as follows: 


at ce ne el a ee 


Q. Have you made any examination of your books or memoranda ? 
for the purpose of fixing the date of your contract with Callaghan & } 
Co. for re-editing volumes 32 to 36? 

A: I have. 

Q. What have you found upon that point ? ; 
A. I find that I madea minute of it in my diary, and from con- 
sulting that minute my memory is refres-ed, so that Iam able to | 

testify that I made the contract on the 16th of February, 1877, for ' 
re-editing volumes 31 to 36; 31 was not printed. 

Q. State, if you can, when you actually began your work upon ‘ 
} those volumes. | 
; A. The volumes were expressed to me on the 20th of Feb-uary | 
and I commenced working upon them upon the 26th. 
| Cross-examination by Mr. Le Moyne: 

Q. Which one did you begin on? 

A. I beganon 31. 

Q. How long did you work on it? 

A. I finished it the 3lst of March—that is, my work on it; edito- 

rial work. 
905 Q. When did you begin on 32? 


| A. I commenced it the 3lst of March. 
| Q. When did you finish 32? 

A. I finished it the second day of May, 1877. 

@. When did you begin on 33? 

A. The 3rd of May; when I say I finished it, of course, I do not 
mean the index; I could not make that until I got the copy back; I 
| mean | finished the manuscript for the printer. Of course, I could 
| not finish it until I got the proof back? 

Q. When did you finish 33? 

A. I finished 33 on the 26th day of May, 1877. 

: Q. Can you tell from your memoranda when you finished the 
index of each volume? 

A. I do not think I can, because I did that at intervals between 
the other work. 

Q. How long after the volumes were finished by you, as you have 
stated, was it before you finished the index? 
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A. Usually about between two and three weeks, as near as I can 
tell. 
Q. Now, go on and tell when you began ‘the next volume, and 
when you finished it. 
506 A. It seems that I took 35 next. I commenced 35 on the 
28th of May. I finished it, except the index, on the 26th of 
June. I find that I was to work on the index of 353 on Monday, 
June 18,1877. It usually took me two days to finish the index. 
Q. Now, go on to the next volume that you worked at. 
A. I commenced on 34 on the 28th of June and finished on the 
23rd of July. 
\). xcept the index or with the index ? ; 
A. lixcept the index. [It seems that [ did not get through SO 
quick as I though I did on my direct examination. I was a little 
mistaken. I did not have my minutes. I commenced on 36 on the 
26th of July. I finished the index of 54 on the 6th of August. | 
finished and mailed the index to the 35th on the 7th of August. | 
see from my diary that I was at work on the index to the 34th Ili- 
nvis on August 16th, but I do not appear to have minuted just when 
[ sent it. It might have have been reading the proof of the index. 
[ presume it was. I finished the 36th Illinois on the 15th day of 
September. I desire to correct my previous examination in ac- 
cordance with these dates. I spoke from recollection then 
507 with no written memoranda. I am now able to state posi- 
tively as to the dates; 36 was finished without the index on 
the 28th of September. I finished the index to the 56th Illinois and 
mailed it on the afternoon of October 5th, 1877. 


Redirect examination by Mr. Hiau: 


(. All these dates which you have now given us you are enabled 


). 
to give us, | understand, by referring to your memorandum book or 
diary that you kept at that time? 

A. Certainly. 

(). State, if you please, what was the cause of delay in preparing 


the index in each case as you have mentioned. 

A. It took me between two and three weeks to get the body of 
the book in typé, and I waited till I got a complete set of proofs 
of the whole book from the beginning before [| made my index. In 
order to save writing I used the printed proofs as copy,.cut it up and 
pasted it on. 

(). Printed proofs of the head-notes? 

A. Of the head-notes which I received from the printer at Madi- 
son—Madison and Chicago. 
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Q. In what shape was that prepared and published, and from what 
source was it derived ? 

A. It was written up by me after a study of the case and from the 
various sources that [ could find in the New York law library, 
where I was then at work. | 

Q. State whether it was the result of independent investigation on 
your part or the result in any degree of the use of the labors of Mr. 
Freeman, or of both sources. 

A. There was nothing in any labors of Mr. Freeman that related 
to the matter contained — in these notes. 

Q. It was entirely the result of your own independent investiga- 
tions ? 

A. Yes, sir. The notes were generally legal articles on the point 
involved in the case. 

Q. State whether — volumes 37 and 38 as edited by you 
513 you made any preliminary or condensed statement of the con- 
tents of the head-notes to be published in connection with 

the different cases ; if so, in what way and to what extent? 

A. Yes, sir; that was done to the usual extent. 

@. From what sources was the information drawn which was used 
in preparing those condensed statements or head-lines ? 

A. Those catch-lines were written last, after the syllabus had been 
written, and were a condensation of the syllabus. 

Q. Of your own syllabus or Mr. Freeman’s ? 

A. Of my own syllabus. I would write in fact all of the sections 
or clauses of the syllabus first, generally, and conclude by writing 
those catch-lines. 

q. I will ask whether in any of those instances in. volumes 37 
and 38 as edited by you you omitted statements of facts of the cases 
reported ; if so, to what extent and for what reason ? 

A. Yes, sir. I have no prepared statement of the extent to which 
that was generally done, but I generally omitted them for the reason 
that the opinion contained a complete statement of the facts, and 

the exceptions were those cases in which some document or 
014 = exhibit or section of the pleading or record in the case was 

not given in the opinion, or,if given in the opinion, was also 
given in the reporier’s statement, and in those cases, as I said before, 
I used the printed copy of the document or exhibit or record. 

Q. I will ask whether in volumes 37 and 38 as edited by you you 
omitted to any extent the argument of counsel as they appear in 
the volumes of the original edition ? 

A. Yes, sir; I think that in some cases the authorities or a por- 
tion of them may have been retained in a condensed form. 

Q. In what condition was the copy of the volumes 37 and 38 as 
furnished by you to the printer, as to whether it was manuscript or 
printed copy ? 

A. As furnished to the printer it always consisted of the syllabus 
and notes in manuscript and the opinion cut from the Freeman 
edition. 

Q. But the head-notes and statements being in manuscript, as I 
understand it ? 


| 
| 
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A. Yes, sir. 

Q. Your own manuscript ? 

A. Yes, sir. 

Q. In what condition was the copy of the index of volumes 37 

and 38 as furnished by you to the printer? 
515 A. They consisted of slips of proof of the syllabus as for- 
warded by him to me arranged in the usual index order with 
such manuscript additions, pagings, cross-references, etc., as would 
convert it into an index. 

. Was that copy as furnished by you to the printer for index 
drawn in any way or manner from the printed volumes of Mr. 
Freeman’s edition ? 

A. It was drawn wholly without reference to Mr. Freeman’s index 
or to any part of his work. 

Q. And entirely from your work? 

A. Entirely from my own work without looking at his at all. 

Q. I will ask whether, in any cases in volumes 37 and 38 in the 
preparation of yout head-notes in the manner in which you have 
testified, you made use of the language of the court to any extent; 
if so, to what extent? 

A. To a very slight extent, if any. 

Q. What was the general rule or plan adopted by you in all the 
cases in those two volumes in that regard with reference to the use 
of the language of the court in framing your own head-notes ? 

A. My general rule was not to use the language of the court at 

all, but my own language. 
516 Q. I will ask whether, in each instance, before preparing 
your head-notes, as you have testified, you have read over the 
opinion of the court? 

A. Yes, sir. , 

Q. Do you mean to be understood, then, to the effect that the 
head-notes as prepared by you were the result of your independent 
investigation of the language of the court rather than the adoption 
of the language itself? 

A. Yes, sir. 

Q. What experience have you had generally in the use of law 
books, and especially law reports ? 

A. My experience prior tu that time had consisted of some four 
or five years’ study of the law and nine years’ practice in New York 
and about four or five years’ teaching, with some slight practice, 
here in Chicago. 

Q. Have you had occasion in the course of that experience to ex- 
amine and make use-of the various law reports in the country to any 
considerable extent? 

A. Toa fair extent; yes, sir. 

Q. What, in your opinion, would be the effect of the Callaghan 
editions of volumes 37 and 38 as compared With the Myers’ edition, 
with reference to a liability of mistaking the one for the other as 
published by the two publishers ? 

A. Well, I think that the endorsement of the name of the 
517 —_ editor upon the back a different name from that whica was 
endorsed upon the Myers’ edition and the difference in the 


994 BERNARD CALLAGHAN ET AL. VS. EUGENE B. MYERS. fs 


names of the publishers and the difference in the size of the works 
and the style would be such that I could hardly conceive of a lawyer 
buying one under any supposition that the was buying the other. 

Q. State whether, in your opinion as a lawyer and asa legal writer, 
accustomed to the use of law reports, a purchaser of ordinary intel- 
ligence desiring one of these volumes would be liable to be deceived 
and purchase the other. 

A. Well, I cannot conceive how any lawyer could be deceived. 


EvuGeneE B. Myers, Complainant, 
vs. In Chancery. 
BERNARD CALLAGHAN et al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Saturday, the lith day of January, A. D. 1879. 


Present: John V. Le Moyne, Esq., solicitor for complainant, and 
J. L. High, Esq., solicitor for defendants. 


VAN BureEN DENsLow, a witness on belhalf of the defend- 
518 ants, was cross-examined by Mr. Le Moyne, and deposes and 
says as follows: 
Q. Mr. Denslow, how much work did you do in preparing for 
publication volumes 37 and 38 of Callaghan’s reprint ? 
. All that was done by the editor and reporter. 
. Specify. 
All that was not done by the printer. 
Did you do everything except wbat was done by the printer ? ~ 
Yes, sir. 
And binder, of course? 
Yes. 
. Did you furnish all the copy? 
Yes, sir. 
. And read all the proof? 
Yes, sir. 
. Of the whole book ? 
Yes, sir. 
Where was the work done by you—I mean in Chicago or else- 
where? 
A. I think it was begun in Chicago, and the bulk of it was done 
in New York and Brooklyn. 
Q. In the preparation of these volumes what material was fur- -* 
nished by any one? 
A. I was furnished with volumes 37 and 38 as prepared by Mr. 
Freeman. 
Q. You mean that you were furnished copies of the regular 
report ? 
A. Yes, sir. ° : 
Q. The Myers edition ? 
A. Yes, sir. 
Q. How many copies of each volume were you furnished ? 


A. One. T 


OPOPOrOPOro>er 
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Q. By whom? 
A. By Callaghan & Company. 
519 —. Did you cut them to pieces in making up the new vol- 
umes ? 
A. Yes, sir. 

Q. What other material did you have from which to make your 
reprint ? 

A. None, except in relation to the notes. 

Q. The whole information that you had, then, and put into the 
reprint, except the notes, was derived from the book as published 
by Myers & Company ? 

A. From the opinions in that book ; yes. 

Q. When you say from the adore wo ‘you mean what was in that 
book ? 

A. Yes, sir. 

Q. And you took the opinions from that book ? 

A. Yes. 

Q. And you toox everything else from that book except the notes? 

A. Yes. 

Q. When you did this work did you not know that the books of 
Myers & Company were copyrighted ? - 

‘A. I would regard that asa legal question. 

Q. Was there not a notice in the volumes of Myers that they were 
copyrighted? : 

A. I presume there was. I do not remember whether I saw it or 
not. 

Q. You did not look for it, you mean ? 

A. I did not regard it as of any consequence, as I had my 
520 own theory in relation to the copyright. 

Q. Now, state how the work was done by you in furnishing 
the material to the printer. 

A. When I had prepared the syllabus and the notes [cut out the 
opinion and pasted it to the manuscript of the syllabus and notes 
and forwarded the opinion with my manuscript of the syllabus and 
notes to the printer. 

Q. How long a time did you spend on each volume? 

From about April Ist to about October for both volumes. 

Q. You have stated that you did this work at a stated compensa- 
tion. How much was that compensation ? 

A. It was $300 for the two volumes. 

Q. Mr. Denslow, you have said that you were engaged to report, 
edit, and annotate volumes 37 and 387 

A. I used the word re-report, that being the word that was used 
by Callaghan & Company in relation to that species of work. It is 
their word, and that was the word used in the answer. 

Q. Did you not, on the title page, put your name on as reporter— 
that you prepared ? 

A. I think it stated that it was re-reported and annotated. 
521 Q. When you claimed to be the re-reporter you then only 
intended to designate the work of copying from the other 

book and adding notes; is that so? 


*pe> 
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A. I do not think that I chose that word or used it myself. 

Q. Please look at the title page of volume 37. State how it ap- 
pears on that volume. 

A. It so appears ; yes. 

Q. Look at the title page of volume 38. State how your name 
appears; give the statement in full from this volume. 

A. They both appear in these words: “ Re-reported and annotated 
by V. B. Denslow, LL. D., professor in the Union College of Law, 
Chicago.” I do not think that I furnished any title page to either 
volume; I would modify the previous statement that I furnished 

the entire work. 

Q. You read the proof, did you not? 

A. I do not think I did to the title page. 

Q. You do not mean to say, then, whether you did or not; or do 
you mean to say you did not? 

A. I don’t think that I did; my recollection is that I did not; I 
did not see it until it was printed. 

Q. Don’t vou remember that you sent the title page of the 
522 volumes that had been furnished you to the printer? 
A. I do not. 

Q. With the alterations made thereon ? 

A. I do not. 

Q. You do not remember whether you did or not? 

A. I don’t remember that I did, and I think I did not. 

Q. You have said in your direct examination that the notes were 
generally legal articles on the point involved in the case? 

A. Yes, sir. 

Q. Please designate in volume 38 any such notes. 

A. (Witness examines volume 38 as printed by Callaghan «& 
Company.) There is one on page 45, and 9 are occupied by one; 
bottom pages 198, 199, and 200 are occupied by one; bottom pages 
158, 159, 160, and 161; bottom pages 151, 152, and 153; bottom 
pages, 307, 308, and 309; bottom pages 333 and 334; bottom pages 
408, 409, 410, 411, and 412, 428, 429, 480, 431, and 483. ‘There isa 
note added, but not written by me, by Professor Hanna, of the lowa 
University ; a note sent me by Mr. North on the bottom of pages 

472 and 473. I believe those are all. 
@. Now, look at 37. 
923 A. In volume 37 there is a note on bottom pages 25 and 
26; bottom of pages 62, 63, and 64, 70, 94, 186, 187, and 138 ; 
bottom pages 207 and 208, 233, 234, 235, and 236, 247 and 248, 251 and 
252, 282 and 283, 294, 295, 296, 297, 298, 299, and 300,315 and 316, 
331, 332, and 333, 343, 344, and 345, 365. I believe that is all. 

Q. Are these the notes you designated in your testimony as legal 
articles on the point involved in the case? 

; A. Yes, sir; in some instances the term “ summary of authorities 
and citations” might be more applicable. 

Q. In the preparation of the head-notes you say you read over the 
head-notes in the edition of Mr. Freeman, did you? 

A. I think I did in most, if not all, instances. 

Q. Did you not read them over in all instances ? 
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A. I think I did. 

Q. Did you make an affidavit in this cause? 

A. Yes, sir. 

@. Were you as familiar with the facts then as now ? 

A. Yes, sir. | 

* Q. You state in that affidavit that you took pains to avoid copy- 
ing Mr. Freeman’s notes; is that correct ? 

‘A. I do not remember whether that is stated in the affidavit or 

not. 
524 Q. Your affidavit contains this statement: “Affiant says 
that the entire editorial work performed by affiant in con- 
nection with the several volumes of Illinois Reports edited by him 
has been performed with elaborate and careful pains not to use any 
materials furnished by Mr. Freeman or peculiar to Myers & Co.'s 
edition of said volumes;” what did you mean by that statement ? 

A. I meant not to adapt into the work as I should make it up 
any materials. 

Q. Why did you take careful pains not to use the materials 
furnished by Mr. Freeman ? 

A. Because they were not necessary and not so good, in my judg- 
ment, as I could supply myself. 

Q. How did you supply any other material except what you got 
from Mr. Freeman’s book? You have already stated that you had 
no other materials. 

A. I do not see anything paradoxical about that. 

Q. What other m: aterials did you have, then, if you took careful 
pains not to use any of the m: aterials furnished by Mr. Freeman ? 

A. I did not regard the opinion as being furnished by Mr. 
025 Freeman, although it is printed in a book “with his name on. 
I regard it as furnished by the court. 
‘Q. Was there any other material contained in those books that 
you did not consider as being furnished by Mr. Freeman ? 
- Any other material than the opinion? 
Yes. 
i Well, ves 
- Did you use that other material that Mr. Freeman furnished, 
thes m 
[ say there was other material than the opinion of the court 
which I did not regard as furnished by Mr. Freeman. 

©. What was it? 

A. Tbe documentary evidence that might be contained in state- 
ment of fact. 

Q. Wasn’t that material furnished to you by Mr. Freeman in his 
book 4 

It was furnished by the record of the case. 

Q. Was it also furnished by Mr. Freeman’s book ? 

A. That was not anything in which he could have any prop- 
erty. 

Q. I am not asking you about the right of property; [am merely 
asking you where you got vour m: aterials. Now, I ask you particu- 
larly as to whether it was contained in Mr. Freeman’s book ? 
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526 A. In the same sense with the opinions furnished by Mr. 


Freeman in the same sense those other materials w ould ‘be. 

Q. Did you have any other way to get it? 

A. I did not go to the records. 

Q. Did you not take it right out of those books of Freeman’s? 

A. The documents? 

Q. Yes; all of them. 

A. I assumed that the copies published by Mr. Freeman were 
copies of the originals. 

Q. Did you or not take it out of his book? That is the ques- 
tion. 

A. I used the material as printed in his book. 

Q. What matter was it that you referred to in your affidavit when 
you stated that you took elaborate and careful pains not to use the 
materials furnished by Mr. Freeman ? 

It was the syllabus and such portions of the statements of facts 
as were the product of Mr. Freeman’s thought and mind. 

Q. Was there any portion of the statement of fact in the cases as 
published by Mr. Freeman which was not a matter of record? Q. 

Was there any portion Q. in Freeman’s book of the state- 
527 ment of facts which was not of record and which could be 

distinguished from the other portions as being the product of 
Mr. Freeman? 

A. The sources of his statements were probably in all cases mat- 
ters of record, but his statements themselves were not in all cases 
matters of record. In some cases.they were matters of his own com- 
position. 

Q. Is that the portion of the material in Mr. Freeman’s book 
which you stated you were careful to avoid taking? 

A. The latter; ves. 

Q. That was his own composition ? 

A. Yes,sir; wherever anything appeared to have been written by 
Mr. Freeman I endeavored to avoid using it. 

Q. Why did you endeavor to avoid taking it? 

A. So as to avoid, if practicable, the necessity of raising the ques- 
tion whether a State reporter could have a copyright on his work, 
which would be raised if his matter were used. 

Q. And that consideration was influencing you at the time you 
were preparing these cases, was it? : 

A. [ think so. 

Q. Please take Mr. Freeman’s volume 37 and point out an 

528 example, in any case, of the statement of fact containing a 

ania of his original composition which you would con- 

sider you did not take, and designate the difference between that 

and that the other portions of the statement of fact. 1 will ask you 

to look at his book alone, without comparing it with your book, and 
find an example. 

A. Without looking at my book I could not tell whether I used 
it or not. 

* Q. I wish you to state from his book an example of what you 


consider his composition. 


¥ 
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A. As distinguished from matters of record ? 

Q. Yes. 

A. I cannot remember now what parts of the work I would have 
regarded or did regard at the time that I was engaged in this work 
as being Mr. Freeman’s composition and what p: irts as being taken 
from the record by the use of the -cissors. Subsequent experience 
in examining the records, for - purpose of making up other vol- 
umes, has shown me. 


By Mr. Le Moyne: 1 object to the answer as not responsive to 
the question. 
529 The Wrrness: I will say briefly that many portions of 
these books which I would have regarded at the time I was 
at work upon them as being the composition of Mr. Freeman I 
would not now regard as being his composition. 

Q. After looking over between one and two hundred pages of Mr. 
Freeman’s volume 37 have you been able to find a single sentence 
or a single paragraph that you would consider original composition 
and not taken from the record by Mr. Freeman ? 

I could not identify any sentence or paragraph as being the 
original, 

Q. At the time you made these books, however, do you now re- 
member that there were portions of them that you did not feel at 
liberty to use, and those are the portions, are they, that you say — 
took elaborate and careful pains not to use? Is that the case? 

A. I made this distinetion, whether it was correct or not, between 
the occurreuce of the fact and Mr. Freeman’s mode of stating it. I 
thought that his mode of stating it was his own, and that the fact 
belonged to the world. 

Q. You consider, then, that you did not have the right to 
530 adopt his way of stating the facts contained in his reports? 

A. Yes; so far as he was the author of any statements 
himself—as far as they were not taken from the record. 

Q. And your recollection is and your impression then was that 
there were portions of the book that you could not use for that 
reason ? 

A. Yes, sir; in passing through the book at that time I knew 
there were considerable portions ‘of the book which | supposed to be 
Mr. Freeman’s composition which I would not now suppose. 

Q. And you then supposed that you were not at liberty to use 
those portions of the book ? 

A. Not in manner and form as used by him. 

. And the reason that you did not feel so at liberty was because 
you supposed that would be violating a copyright, or was there any 
other reason? If so, state it. 

A. Not violating a copyright, but involving the work in a ques- 
tion. 

Q. Had you been advised with by Callaghan & Company as to 
whether your work was a violation of the copyright ? 

A. Not as counsel. 
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Q. I do not mean as counsel, but as an employee doing 
531 this work for them or in any other way. Was your opinion 
on that question asked by them ? 

A. I think I should say it was not. 

Q. Did you state to them your opinion as to whether the book as 
made by you would be or was a violation of a copyright? 

A. I was requested and employed by them to render services of a 
certain kind in a certain way, they judging for themselves of the 
nature of the question of copyright and making up their judgment 
for themselves and upon a 

Q. Iam not asking you atall about their judgment. Iam asking 
you what you said to them in regard to the copyright, if anything. 
That is the limit of my question. 

A. Well, after stating that I was not advised with in relation to 
the matter of copyright as counsel, but was instructed by them to 
perform specified services in a specified way, they following their 
own judgment relative to the copyright question, I think nothing 
else that I may have said would be proper to repeat. 

Q. Then, I understand you to decline to say whether or 
532 not you conversed with them on the subject of your book 
being a violation of the copyright of the other book ? 

A. I think there were conversations in relation to the subject of 
copyright, taking the form of suggestions and instructions on their 
part as to the mode in which they wished this work done. 

@. You were instructed so to do it as not to interfere with the 
copyright of the other book, were you or not? 

A. As I said before, I was instructed to perform certain services 
in a certain way, they acting upon their judgment as to whether 
it would interfere or not. 

Q. Did they tell you how to do this work ? 

A. Yes. 

@. And-it was under their instructions that it was done in the 
manner vou have stated ? 

A. Yes. 

Q. Did they then state that by doing it in that way you would 
avoid the copyright of Myers or anything to that effect; if so, 
what? 

A. It would not be practicable for me at this distance of time to 
state correctly the conversation that we had on that point. 


Q. Well, there were conversations, then, on that subject between 


you and them at the time you were at work on these books ? 
539 A. There was a conversation at the time I was employed 
and before I went East. 
Q. On this subject as to how the work was to be done? 
A. Yes. 
Q. And its effect on the copyright of the other book ; now, fix the 
date of that other conversation. 
. A. Well, I think any oral conversation on that subject must have 
been prior to my departure to New York, which, as nearly as I can 
remember, was in April, 1877. 


a, ee 
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Q. The conversations, then, according to your best recollection, 
were about April, 1877? 

A. It may have been earlier; it may have been February or March, 
1877. 

Q. Did they at that time designate to you what portions of the 
contents of Mr. Freeman’s book would be covered by the copyright, 
or did you designate to them what you thought was covered by the 
copyright? 

A. They stated to me that the opinions as published by Mr. Free- 
man were public property and that they wished the reports of these 
cases re-edited by rewriting the syllabus and annotating the syllabus, 

and the statements of fact, so far as statements of fact should 
534 be preserved, being obtained from the opinions and not from 

Mr. Freeman’s matter or matter of which he was the author, 
but where the documentary evidence appeared in the statements of 
fact purporting to be taken from the record I think it was stated that 
that might be used, or if not so stated by Callaghan & Company I[ 
learned from an examination of and conversation with Mr. Ewell, 
who had already done a portion of the work before I was engaged 
upon it, that that was being done. 

(. You understood Callaghan & Company, then, in directing you 
what portions of Freeman’s or Myers’ book to use, to distinguish be- 
tween documents which come from the record and other statements 
or portions of the statements contained in his volume? 

A. I would not say that there was any conversation to that effect, 
but simply that I acted with that impression on my mind. 

(. Did I not understand you to say that in selecting the portion 
from Freeman’s book that you used you acted under instructions 

from Callaghan & Company and that your book was prepared 
O00 =: 10 that way? 
A. The instructions were general, as I have said, to make 
up the new volume, using the opinions as the source of my 
information, rewrite the syllabus and the statements of fact. 

Q. Why were the syllabuses rewritten ; what was the reason given 
for that? 

A. So as to make a new book. 

Q. Was that the only object? 

A. The object was to make a book which should be the property 
of Callaghan & Company, and avoid any question of copyright. 

. How did you know that was the object? 

A. Provided they were a copyright in the other edition. 

(). How do vou know that was the object of Callaghan & Com- 
pany in having the syllabuses rewritten ? 

A. Well, that was the general impression made upon my mind 
by their conversation. 

. You mean to say the impression, made upon your mind was 
that it was necessary for you to avoid a copyright ; is not that so? 

A. Not if that mode of expression assumes that they regarded 
the copyright as outstanding against them in the case. 

Q. That is to say, you were to avoid it if there was a valid copy- 
copyright? 
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536 A. To avoid the question of copyright. 
Q. Under these instructions you prepared the new books? 

A. Those two; yes. 

Q. After the books were published did you have any conversation 
with them about whether you had or not avoided the question of 
copyright; whether you had violated any copyright? 

A. No distinct conversation that I remember. 

Q. You do not remember, then, ever having any conversation 
with them on that subject after the book was made by you? 

A. I was sometimes present incidentally when general conversa- 
tions were being held after the application for an injunction had been 
made by Mr. Myers, and when the preparation of affidavits for the 
purpose of resisting that application was in progress. 

Q. In the preparation of these books and in your conversation 
with Callaghan & Co. was it not understood or said among you that 
that you could not use the syllabus as prepared by Mr. ‘Freeman, 
and did you not so understand it? 

A. I was instructed not to use the syllabus as prepared by 

537 Mr. Freeman, if you mean by the form of your question to 

imply that they thought or that I thought that I could not 

use it without violating a copyright—I do not know that it was be- 

cause there was still another contingency taken into consideration 
as to whether there was a copyright. 

Q. (Question read by reporter.) 

I was instructed not to use any of Mr. Freeman’s syllabus 
matter. 

Q. When you say there were portions of Mr. Freeman’s book 
which you took elaborate pains to avoid using doves that include the 
syllabus? 

A. Yes,s 

Q. Is it not true that you took some trouble to change the sylla- 
bus for the purpose of making a change? 

A. Well, chunge would imply that I used his syllabus as changed, 
and therefore it would be an improper word to use in that connec 
tion. I took some trouble to adopt a totally different system in 
making up my syllabus. 

Q. I am not asking you about a system. I am asking you about 
the result. 

A. I did not change his syllabus, because that would imply 
538 that I used a portion of his ‘syllabus modified by him myself. 
I simply wrote a new syllabus. 

Q. After examining his? 

A. I studied the entire case, including what he had written in re- 
lation to it and the opinion, generally taking pains to observe the 
mode in which he had prepared his syllabus and whether I re- 
garded it as a good one—whether I regarded it as correct. 

Q. When you regarded it as a good one did you adopt it? 

No, sir. 

You still prepared a different one ? 

Yes, sir. 

Mr. Denslow, I will ask you to look at the syllabus in volume 


erer 


BERNARD CALLAGHAN ET AL. VS. EUGENE B. MYERS. 233 


37 of Mr. Freeman’s, page 105, compare it with the syllabus as pre- 
pared by you, and point out the difference between the two. Is 
your syllabus not divided into sections just as his is—into five sec- 
tions ? 

A. The number of points in the syllabus arises from the number 
of points decided in the opinion and the order of the points in the 
syllabus is governed by the order in which they appear in tne opin- 

ion. In both Mr. Freeman’s syllabus and mine the order of 
539 statement of the points in the syllabus appears to be the same 

as the order of their statement in the opinicn, and that is 
the natural mode of extracting a syllabus from an opinion by whom- 
soever or howsoever often it may be done. There will be cases in 
which the number of points arrived at will be the same and the 
order in which they are stated will be the same. 

Q. I wish to call your attention to head-note number 3, both yours 
and his. I wish you to state if one is not a verbatim copy of the 
other. 

A. No, sir; it is not. 

®. Give the words that are not in common. 

A. Where Mr. Freeman says “ discretionary ” I say denial of or 
in error. 

Q. Is there any other difference between the two; or, with the ex- 
ception, is not yours a verbatim copy of his? 

A. Both consist essentially of a line taken from the opinion. 

©. I understood you to state, in your direct examination, that you 
made use of the language of the court to a very slight extent, if 
any; was that correct? 

A. Yes, sir. I would say that in some of those cases the opinion 

involves no law, and is a mere perfunctory duty on the part 
540 of the judge in disposing of the case, and there is no oppor- 

tunity in reporting the case with safety to expend much 
original force in composition; but in others, where complicated ques- 
tions are involved and points of law of considerable intricacy are 
really decided, I found that a very useful and desirable work could 
be performed in writing asyllabus that stated the point decided. 

(. Have you any further answer to make in regard to the sylla- 
bus to which your attention was called ? 

A. In regard to that particular clause? 

Q. That particular syllabus. 

A. I think that elements are introduced in my syllabus which are 
net contained in Mr. Freeman’s. First, in the first clause my sylla- 
bus states the mode in which the defendant would abide by his ex- 
ception, to wit, by failing to file a replication, which Mr. Freeman’s 
syllabus does not. 

Q. Examine the first section of his syllabus and see if it is not 
there. 

A. There is nothing of the kind in it that I can see. It is not 

there—the words “ by failing to file a replication.” 
541 Q. You think that makes an essential difference between 
your syllabus and his? 
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A. Well, it is not in his syilabus. It simply indicates that I was 
looking at the opinion and not at his syllabus in preparing that 
sy Habus. My second point is a tot ally different statement from his 
second point, and I do not see any resemblance between them other 
than the fact that he has condensed ten lines of the opinion into one 
sentence of three lines and I have condensed ten lines of the opinion 
into a totally different sentence—different in its literary conscruction 
and style and quite different in its legal meaning. His statement 1s 
that, under given circumstances, a party can claim no credit; mine 
is that a certain set of circumstances does not amount to a pi Ly ment 
until a given event happens. I think that the fourth point of the 
syllabus, the idea that is embodied in my first line, to wit, that in 
this case the summons and return of service have both been lost 

from the files, is not embodied in Mr. Freeman’s syllabus at 
542 alland is essential to a proper statement of the point, the 
materials for both being derived from the opinion. 

Q. Read the heading of the second point of the syllabus as given 
by Mr. Freeman, as also the one given by you. 

A. His reads, “ Collateral, deposit of, not payment;” mine reads, 
“ Collateral not payment until paid.” 


At this point the examination was adjourned to Monday, January 
13th, at 9 o’clock a. m. 
Monpay, January 15, 1879. 
Met, rgg-wen to adjournment, at 9 o’clock a. m. 
Present ; Same as before. 


The cross-examination of VAN BurREN DeNsLow was resumed by 
Mr. Le Moyne as follows: 


@. In making these books did you consider that you had a right 
to take from Mr. Freeman’s books that portion of the matter not in- 
cluded in the opinion which he had collected from the records of the 
cases, such as the arguments of counsel, instructions of the court 
below, and other matters of that character ? 

045 Objected to as incompetent. 

A. It strikes me that the question is what was done, not what I 
considered. 

Q. Do you decline to answer the question ? 

A. The answer to that question would involve the statement of 
my opinion as a lawyer concerning the entire legal merits of this 
controversy, and I do not conceive that anybody is entitled to that 
without paying for it. 

Q. You say that you were instructed by Callaghan & Co. as to 
how the work was to be done in the preparation of these books. 
Did you receive from them any instruction on this question as to 
the use of the other material besides the opinions in the books of the 
complainant ? 

A. I have stated in full all the instructions that Callaghan & Co. 
gave me. Their application to any particular subject- ‘matter can 
be made by inference as well as by one person as by another. 
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Q. Ido not wish an inference. [ wish a direct answer to the 
question now asked. 

A. Ido not remember any more specific instruction than 
544 ~=I have already stated. 

Q. You do not remember any instructions, then, from them 
as to your use of the materials contained in the complainant’s book 
and not in the opinion? 3 

A. Not speciffically. 

Q. Well, generally or specifically ? 

A. The instructions were to derive my information from the 
opinion for the purpose of writing up the syllabus and _ the state- 
ment of fact. As to the briefs of counsel, | think the summary of 
authorities was canvassed pro and con, and I don’t think that any 
specific instructions were given in relation to the use of the authori- 
ties one Way or the other. 

(J. When you say it was canvassed do you mean to say you and 
they discussed the question as to whether you had the right to use 
them from Freeman’s book, or what do you mean? 

A. It was understood that the briefs from which those summaries 
contained in Freeman’s book 

. Understood between whom? 

A. It was understood as a matter of common information possessed 
by us both. 

Q. You and Callaghan & Co? 

545 A. Yes; that those briefs were on file; that this matter 

was taken from the briefs; that we were not entitled to use 
the language or composition of Mr. Freeman, but the fact that cer- 
tain authorities or cases were cited in a particular case was probably 
regarded by both of us not as a matter of literary composition, but 
as simply a fact, and there was no copyright on the fact on behalf of 
Mr. Freeman or any other person, and that the authorities might be 
cited. | 

(). These are the questions that were canvassed between you, you 
say? 

A. Well, I think that illusion was made to them in conversation, 
although there may not have been before I left for New York; it 
may have been afterwards. I am not able to distinguish definitely. 

(). State when it was, as near as you can. 

A. Some conversation was had upon those points either before I 
went to New York or after my return from New York and after - 

the work had been done; whether it was before or after I 
546 could not positively say. The fact is that the conversation 

[ had with Callaghan before going to New York and going 
on with the work did not occupy five minutes, | presume, perhaps 
not more than three minutes, in all; it was very brief. 

Q. They knew that you had no other way, did they not, of get- 
ting information you put in your book unless you took it from the 
book of Myers? 

A. Or unless I went to the records at Ottawa. 

Q. They knew you did not go to the records, did they not? 

A. Yes. 
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Q. Look at page 172 of the book of Callaghan & Co. and the same 
on the book of Myers. State how many divisions are made of the 
head-notes first in Myers’ edition and then in yours. 

A. There are five divisions in Myers’, although they are numbered 
as four. There are four divisions in Callaghan & Co.’s edition. 

Q. Give the first word of the first division. 

A. “ Fraud.” 

Q. Give the same heading of yours. 

a. *2en0d.” 

Q. Give the first catch-word of the second division in each. 
547 A. That is the same. 

Q. Look at the third division; give the heading in your 
book of the third division. 

A. Rule to produce. . 

Q. Give the heading of the fourth division in Myers’ book. 

A. Ruie of court to produce papers. 

@. Examine the fourth division of Myers’ book and compare it 
with the third division of yours, and say whether they are not tlie 
same. If not, what are the differences? 

A. There is no resemblance in literaty composition whatever. 
One is, including the catch-line, six lines in length; the other 1s 
about three lines. Mr. Freeman’s is a statement involving a portion 
of the facts of this particular case; mine is a statement simply of a 
rule of law not involving the facts of any particular case. His 
applies to the real particular kind of paper that was used in this 
cause, to wit, the remaining part of a letter, a portion of which he 

had attached to a deposition, or show cause thus specifying the 
548 kind of paper to which it assumes that the rule relates. 

Inasmuch as the kind of paper which the party was ruled to 
produce is entirely immaterial, I, in the statement of the point, 
say simply a rule to produce a paper. I do not consider it even a 
case of literary correspondence such as the law-books are full of. 
Any person who will take, for instance, Myers’ Digest of Illinois 
Reports and compare the classification preceding the head of evi- 
dences with that in Abbott’s New York Digest they will see a case 
of infinitely stronger correspondence than this or any similar case. 
In relation to this syllabus, on page 172, my fourth point is not in 
Mr. Freeman’s syllabus that Iam able to see at all, and the difference 
in the mode of statement of my first and second points is so com- 
plete that no lawyer could identify them as belonging to the same 
case, nothwithstanding they are both headed with the prefix “Fraud,” 
and both relate to fraud, which is a very comprehensive title. My 

third point differs from his fourth in such a separation of ex- 
549 traneous matter from the pointitself as leaves my statement 

a clean and well-cut point of law, totally unlike in its sub- 
stance and construction his fourth point, and an examination of the 
whole indicates that no man living could have written my svllabus 
from looking at lis. My statement and the mode in which the 
question arises Is different. 

@. Turn to page 186, read section number four, the head-note 
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there, and compare it with the corresponding section and head-note 
in Myers’ book. 

A. I do not see that there is any section four in Myers’ book. 

Q. Section three; read the section, so it may go in as part of the 
testimony here, first in Myers’ book. 

A. Mine is put in quotations. 

Q. You are asked first to read from Myers’ book section three, the 
head-note of the case. 

A. Both of them are copies. 

Q. You are asked now to read from Myers’ book the third section 
of the head-notes. 

A. That is a command; that is not a question; anybody can 
read. , 

Q. Do you decline to do so? 

A. Yes. 
550 Q. Will you read the section as it appears in the book pre- 
pared by you? I repeat the question. 

A. It is not. a question; it is a command. 

©. Do you decline to do that? 

A. Yes, sir. 

Q. Will you point out the difference between the third section of 
the head-note in this case and the fourth section of the head-note in 
your book ? 

A. The difference is that mine does not pretend to be my own 
writing, but is put in quotation marks to indicate that it is an ex- 
tract from the opinion of the court, while Freeman’s is not distin- 
guished in that manner; purports to be his own writing, and 
it is not, and by reference to the concluding three lines of the 
opinion of the court it will be seen that both clauses were taken 
from the opinion with no other change than the change of the 
word “this” before “court” to the word “ supreme.” 

Q. Is your note a copy of the whole phrase as it appears in the 

opinion or as it appears in Mr. Freeman’s book ? 
50 | A. As it appears in the opinion, with the necessary modi- 
fication which any person would be obliged to make in order 
to insert it in a syllabus. 

(). Those modifications are Mr. Freeman’s, are they not, that ap- 
pear in Mr. Freeinan’s syllabus? 

A. Except that he has not put it into quotation marks. 

Q. Then, as I understand you, the only distinction between your 
copy and Mr. Freeman’s is the quotation marks? 

A. And the fact that it is the fourth point in my syllabus and the 
third in his. 

Q. With that difference it is a verbatim copy of his, is it not? 

A. His and mine are both a verbatim copy of the same thing. 

Q. Turn to page 209, compare the syllabus of your case with the 
case of Mr. Freeman, and point out the difference. 

A. The difference is fundamental, in a legal point of view, inas- 
much as mine states a point of law which I think is correct. His 
states a point of law which I think is false. He says, “ The genu- 
ineness of a signature cannot be proved on the trial of a cause 
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552 by comparing it with another signature admitted to be gen- 
uine.” Now, when signatures of the same party have gone 
to a jury to judge, by an examination of those admitted to be gen- 
uine whether those whose genuineness is disputed are genuine or 
not, and that amounts to proof if the jury find it to have the effect, 
and therefore I think it is not true to say,as Mr. Freeman says, 
“The genuineness of a signature cannot be proved on the trial of a 
cause by comparing it with other signatures admitted to be genu- 
ine.” But I think it is true, as I say, that all, even experts, can be 
permitted to prove the genuineness of a signature by comparing it 
with another signature admitted to be genuine—that is, it is not 
competent to introduce experts to make a comparison between the 
two and then to testify their opinion for the instruction of the jury. 
His syllabus does not relate to the question of the competency of 
admitting experts to testify at all; my syllabus relates exclusively 
to that, and in the note to the case, if it is examined, it will 
553 ~—_—be seen that it is proper to draw a line there. 7 
Q. I understand you, then, the difference between your 
syllabus and his is that you have inserted the words “ not even 
experts?” 

A. No; that is not it. Mine relates to the question of the com- 
petency of experts to testify; his relates to the competency of the 
use of one set of signatures by another for comparison by whomso- 
ever the comparison may be made. .It is perfectly competent for a 
court or a jury to make a comparison ; it — not competent to ex- 
amine experts according to that decision. Where the comparison is 
made by the court or the jury it becomes open to proof, and that 
was the reason why I preferred my statement of the syllabus, and 
also for the reason that my statement of the syllabus is more exactly 
appropriately adapted to express the points contained in the opinion, 
which relates simply to the examination of experts. 

Q. -I am not asking which was preferable of the two. I am ask- 
ing you as to their similarity. Is not Mr. Freeman’s syllabus in 

the exact words of the opinion ? 
504 A. It contains the words of a fragmentary portion of the 
opinion without embodying and condensing the sense of the 
entire opinion. The functions of a reporter differ from that of a 
judge. 

@. Lam not asking you anything about the functions of a re- 
porter. I am asking you whether these words of this syllabus are 
not in the exact words of the opinion of the court. 

A. They are in the exact words of a small portion of the opinion, 
and fail to catch the meaning of a considerable other portion of the 
opinion. 

Q. Turn to page 243, look at section number four in each your 
book and the book of Myers & Co., and point out the distinction 
between the two. 

A. Point out the distinction? 

Q. Yes; I will ask you, first, to read the syllabus as it appears in 
the book of Myers, and ,then read that section of the syllabus as it 
appears in your book. 
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A. The first clause ? 

Q. The fourth. 

A. There is no resemblance at all in the first. 

Q. I have not asked you anything about the first. 
550 A. The fourth of each is it? 
Q. Yes. 
A. The distinction is that mine—— 
a. Will you read the two? 

. Well, I do not like that mode of examination; I do not think 
it is er but I can do so if it is necessary. It is like asking me 
to act as a porter to carry these books up here ; something of that 
kind. Mine reads: “ 4. Evidence—false in one, false in all, unless 
corroborated.—It is error to instruct a Jury that if the witness has 
sworn willfully, knowingly, and falsely in one particular they may dis- 
regard hisentire testimony. Such instruction should be qualified by 
the wordsupless corroborated.” Mr. Freeman’sreads: “4. Evidence— 
witness swearing falsely. —It is error to tell the jury if a witness has 
sworn falsely in one particular his whole testimony must be rejected, 
for he may in other portions of his testimony be corroborated.” The 
distinction is the fact that Mr. Freeman, by leaving out the words 
wilfully and knowingly, implies that the instruction given in the 

circuit court only referred to the subject of swearing falsely ; 
556 whereas the opinion shows that the instruction in the circuit 

court was more definite than that. If given as Mr. Free- 
man’s statement indicates it would leave the reader in the dark as 
to which of — two errors the supreme court intended to correct; 
whereas ‘as given by me it eliminates one error and thereby makes 
it certain that the error which the supreme court intended to correct 
was the failure simply to qualify the instruction by the words “unless 
corroborated,” and not the failure to insert the words “ wilfully ” 
- “knowingly,” as well as “ falsely.” 

Turn to ps ge 423 of your book and also 423 of Myers’ book. 
Y wnat read the syllabus as it appears in your book and then as it 
appears in Myers’ book. 

A. As it appears in mine: “ Fees for clerks for services under the 
uct of 16th February, 1865.—Under the above act requiring clerks of 
county courts to keep indices to their court records, an entry con- 
sists of all the items required to be entered in the plainuff’s index 
or in the defendant’s index, thus making two entries in each case, 

for which the clerk may charge a fee of ten cents. To charge 
557 ‘ten cents for each item or fact entered is unlawful.” Mr. Free- 

man’sis: “ Fees of clerks for keeping indices to their court ree- 
ords—construction of act of 16th February, 1865.—Under the act of 
l6th February, 1855, requiring the clerks of the circuit court and 
county courts having common-law jurisdiction to keep indices to 
their court records, an entry consists of all the various items which 
are required to be placed in each index, the plaintiff’s and defend- 
ant’s, in any one case, thus making two entries only in each case, one 
in the plaintiff’s index and one in the defendant’s, and for each of 
these entries the clerks may charge a fee of ten cents or twenty cents 
for the two entries in each case and no more. 
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Q. Point out the distinction between the two, if you please. 

A. Mr. Freeman’s is a condensation of an opinion that occupies 
over four pages into nine lines, while mine is a condensation of the 
same opinion into less than seven. There is no clause or phrase that 

I perceive in the two that is alike, the only resemblance being 
558 that the same fact is stated in botb—in my syllabus in its most 

condensed form. I do not think any word or phrase in mine 
that could be conveniently omitted. I suppose that no person could 
write a syllabus on that opinion which would be correct unless it 
resulted in a statement of the same essential point of law, and the 
oply resemblance that I perceive between these two syllabii is that 
they state a point of law which is essentially the same. 

Q. That is the only similarity you see? 

A. I say the only similarity I see in them is that they statea point 
of law which is essentially the same. 

Q. Look at page 522 of volume 38. How many sections is the 
syllabus divided into in your book ? 

A. Divided into four in mine. 

Q. How many is it divided into in Myers’? 

A. Into four in Mr. Freeman’s. 

Q. Please read the fourth section as it appears in yours and the 
fourth section as it appears in his, first giving the catch-line of 
each. 

A. In Mr. Freeman’s: “ Evidence to justify a recovery. —To Justify 

a recovery, however, against the personal representatives of 
559 =the husband upon such a claim it must be made to uppear 

that the estate of the husband was possessed of the specific 
articles at his death or their value in other property or money.” 
My fourth clause reads: “ Evidence needed for recovery.—Tv justify 
a recovery, however, against the relatives of the deceased husband 
the record must show that the deceased was possessed of the specific 
articles at his death for whose value the judgment is rendered or of 
their value in money or other property.” 3 

Q. Now, please point out the distinction between those two. 

A. Well, the difference is principally one of choice of language 
and correct expression. I consider ita much more correct expres- 
sion to say that the deceased was possessed of the specific articles 
than to say that the estate of the husband was possessed of the spe- 
cific articles, for the reason that when a man is deceased he is no 
longer a husband, and while he is a husband he has no estate. 

Q. Then I understand you to say the difference consists in 
560 vour putting Mr. Freeman’s syllabus into better language ? 

A. I think that the difference consists in the fact that upon 
the examination of the opinion I stated the point according to my 
mode of writing the king’s English and not according to Mr. Free- 
man’s mode. 

Q. That is the only way that you can account for the similarity 
of the two, is it? That might account for the difference, but how 
do you account for the similarity ? 

A. I account for the similarity from the fact that they are both a 
statement from the opinion or pretty nearly the same point of fact. 
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Q. That is the only explanation that you can give of it, is it? 

A. Yes, sir. 

Q. Now, I will ask you to turn to page 226 of the same volume. 
Please read sections numbers 3 and 4 of Mr. Freeman’s syllabus of 
that case; then read section number 3 of your syllabus. 

A. Sections third and fourth read: “Same description of prem- 

ises.— When the premises can be found and located by the de- 
561 scription given in the declaration that is sufficient. 4. So it 

is enough to describe the land by the part of the quarter sec- 
tion, section, township, range, and meridian.” Mine reads: “3. 
Same description of land.—It is sufficient to describe the land by 
the part of the quarter section, the section, township, range, and 
meridian, so that the premises can be found from the description.” 

Q. Now read section 7 of Mr. Freeman’s and section 5 of yours. 

A. 7 of Freeman’s reads thus: “ Writ of possession—motion to 
quash.—If the writ of possession is defective a motion to quash it 
may be made in the court below before its insufficiency can be as- 
signed aserror.” Mine reads: “Same on writ of possession, ditto.— 
So if the writ of possession is defective a motion to quash it must be 
made in the court below before its insufficiency can be assigned as 
error.” 

Q. Point out the difference, if you please, between those—the 
verbal difference. 

A. Both are condensations of the following language from the 

opinion: “ We shall not examine whether the writ of posses- 
562 sion sufticiently deseribes the property, inasmuch as that 

question is not before us. If defective the remedy is by mo- 
tion of the court to which it issued to have it quashed. Such motion 
does not seem to have been made, and until that is done its suffi- 
ciency cannot be assigned for error in this court.” So far as sections 
3 and 4 are concerned, it is improved if the same point 1s stated in 
half the number of words, and it is an originality if it is stated in 
totally different language. So far as sections 5 in mine and 7 in 
his are concerned, the language is not entirely identical, but no two 
persons following and stating the point with which the opinion con- 
cludes could correctly state that point substantially as the court 
states it without using language that would bear a remote but con- 
siderable resemblance. 

Q. I think you must have misunderstood my question. I asked 
you to point out the verbal differences between the two. 

A. Well, the verbal differences are that his is headed: “7, 
563  “Writof possession, motiontoquash.” Mine is headed, “Same,” 
referring to the word “error” in the preceding heads: “Same 
on writ of possession, ditto,” the word “ditto” referring to the 
‘lause above, “ must first be presented below;” so that my catch-line 
in full reads: “ Error on writ of possession must first be presented 
below.” His reads: “ Writ of possession, motion to quash.” The 
remainder of the language is taken in both cases from two sentences 
of the opinion condensed: “So if a writ of possession’ is defective 
motion to quash it must be made in the court below before iis in- 
sufficiency can be assigned as error.” 


*pe> 
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Q. I have not asked you where it was taken from; I asked for 
the difference between the two syllabuses. 

A. Well, the language is identical, except in the use of the word 
"eo." 
Q. The difference between the two is that vou have inserted the 
word “so,” is it not? 

A. I have used the word “ so. 

Q. Please turn over to the next case, page 228. Read section 3 of 
the section of Mr. Freeman, and then read section 2 of your syllabus, 

and then point out the verbal differences between the two. 
564 A. This reads: “3. Parties in suit on replevin bond.—The 
obligee on replevin bond may bring suit upon it,in the name 

of the sheriff, for his use.” Mine reads: “ 2. Same parties to suit.— 
The obligee in the replevin bond may sue, in the name of the sheriff, 
to his use.” ‘The sentence of the opinion reads 

Q. No; point out now the verbal difference between the two. 

A. Well, is there any objection to my stating the sentence of the 
opinion ? 

Q. There is an objection to your stating anything except to answer 
the question. ; 


Solicitor for defendants states that he desires the witness to make 
uny explanation which he may desire in giving his answers as he 
proceeds. 

A. The clause of the opinion is: “The bond is given not only for 
the protection of the sheriff, but also for that of the defendant, and 
the latter can bring suit upon it, in the name of the sheriff, for his 

own use;” together—being thesentence immediately above it— 
565 “If the plaintiff fails to do this he is liable to an action, not- 

withstanding he may have kept the sheriff harmless and 
made return of the property as averred in his plea.” 

Q. (Question repeated.) 

A. The sentence is essentially the same and can be found dupli- 
cated probably millions of times in the various law books through- 
out the world. 7 

Q. Do I understand you to say, then, there is no difference be- 
tween the syllabus of Freeman and the syllabus prepared by you, 
and that you cannot point out any ? 

A. No, sir; I do not say anything of the kind; the syllabus 
varies very essentially, from the fact that his has four clauses and 
mine has two. 

Q. The question is confined to the particular section number 3 in 
Myers and number 2 in yours? , 

A. The English language is so limited in its vocabulary that a 
fact or point of law desiring to be stated cannot be stated in any 

different language than that which is used in the opinion in 
566 Mr. Freeman’s syllabus and in my syllabus; the mere differ- 

ences being such slight differences in relation to propositions 
as oecur between these three statements of the same point. 

Q. Is that your whole answer’ 

A. Yes. If two persons have the same thing to say they are very 
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likely to say it in very much the same language; there is not that 
kind of semblance which indicates the use of the scissors which you 
will find between the case that I referred to in Myers’ Digest and in 
Abbot’s Digest. If you want the exact difference in this clause I 
willsay I say “ Replevin bond, parties to suiton.” He says, “ Parties 
in suit on replevin bond.” I say, “Obligee in replevin bond.” He 
says,“ Obligee of a replevin bond.” I say, “ May sue in the name 
of the sheriff.” He says, “ May bring suit upon it in the name of 
the sheriff.” I say, “To his use.” He says, “For his use.” The 
court says, “For his own use.” The whole of the balance of the 
syllabus appears to be totally dissimilar in general arrangement 
and construction. 

Q. Turn to page 534, read section 6 as appears in Myers’ 
567 book, and and section 3 as it appears in your book, and point 

out the difference. 

A. Mr. Freeman’s syllabus reads: “6. When money becomes due 
on a sale of property the purchase-money becomes due upon the de- 
livery of the property to the purchaser when no time is specified for 
the payment, and this rule applies as well to the sale of real estate 
as to that of personal property.” Mine reads: “3. Same,” meaning 
“conveyances.” Purchase-money—when presumed to be due—A 
sale of real estate is no exception to the general implication which the 
law raises that when property is sold and no time is specified for the 
payment the money is due, and the delivery of the property sold is 
made to the purchaser. 

Q. Now, won’t you read section 4 of Myers’ and 6 of yours? 

A. I would state, in relation to that last syllabus, that the idea 
conveyed seems to me to be essentially different. His purports to 
be a statement of a rule of “law as” to when money becomes due ; 
mine is the statement of a presumption, which may be a disputable 

one. 
568 Q. You will observe I have not asked you to give the sub- 
stance; my questions are confined to verbal differences in 
the similarity. 

A. I only give them for my own benefit. 

Mr. Mr. Le Moyn: I object to. your attempt to make any argu- 
ment on the subject or explaining in your answers to my questions. 
We have to wait a good while for your answers and we take too 
much time. 

Solicitor for defendants states to the witness that he is at liberty, 
after answering each question, to make any explanations that he 
may desire. 


By Mr. Le Moyn: 


Q. I ask you to read number 4 of Myers’ and number 6 of yours 
and specify the verbal differences. 

A. Myers’ reads: “4. Parole evidence—acknowledgment of the re- 
ceipt of the consideration in a deed acknowledgment.—In a deed of 
conveyance of land of the receipt of the purchase-money is but a 
receipt for money, and is subject to be contraticted, explained, or 
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raried.” “Mine” reads: “6. Parole evidence contradicting the con- 
sideration in adeed.—The acknowledgment in a deed of conveyance 

of land of the receipt of the purchase-money is a mere receipt, 
569 and parole proof that the money was not in fact paid is, as a 

rule, admissable.” His states no rule of law at all, because by 
inserting the words “extrinsic evidence” he makes the statement 
apply to any other.instrument of evidence than a deed which con- 
tains an acknowledgment of receipt. Of course there is no difficulty 
and never has been about contradicting one instrument under seal 
by the use of another contemporaneous instrument under seal ; the 
only question is as to the circumstances under which an instru- 
ment under seal can be contradicted by parole, and his term “ex- 
trinsic evidence” would apply just as well to an extrinsic instru- 
ment under seal as to the extrinsic testimouy of a witness. It is not 
stating a rule of law at all to say that a receipt can be contradicted 
by extrinsic evidence, for the extrinsic evidence may consist of any 
other acknowledgment, like a receipt stating that the money was 
not paid. j 

Q. Was not the rule of lawas stated by Mr. Freeman in the exact 
words of the opinion of the court? 

A. Very likely ; it may be in the words of a portion of the 
0970 =opinion. I have not examined it. 

Q. I will ask you now to state the verbal distinction be- 
tween this section of the syllabus in your book and in Mr. Free- 
man’s? 

A. I will explain as to this other point, as to the opinion of the 
court. The opinion shows that the evidence which was introduced 
was the oral testimony of the scrivener who drew the deed ; and, that 
being the case, the point decided by the court did not relate to the 
introduction of extrinsic sealed or even written evidence, but to the 
introduction of parole evidence, and it was the duty of the reporter 
so to state, whether the court had put it in that form in its opinion 
or not, as. the duty of a reporter is to state the point decided and 
not to merely copy the language of the court. 

Q. I will ask you now to turn to page 528; read the last section 
of the syllabus in Mr. Freeman’s book and then yours, pointing 
out the verbal differences between the two. 

A. It would be more difficult to define the resemblance between 
these two clauses than it would be to define the difference. 

(. Please read them first. 

O71 A. Hisreads: “ Transcript of record on change of venue—its 

requisite.” Mine reads: “Change of venue—what essential.” 
For the catch line his reads: “Although the entry of the proceeding 
in court from which a cause is removed on change of venue may 
not be quite in the ordinary form and somewhat resemble a clerk’s 
certificate of what appears from the record, yet if the proper .clerk 
certifies the transcript to be a full, true, and perfect transcript of his 
records it should be accepted as such.” 

Q. Now read yours, please. 

A. Mine reads: “ If the proper clerk certifies the transcript to bea 
full, true, and perfect transcript of his records it will be accepted as 


p 
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such by the court trying the cause, although the entry of the pro- 
ceedings in the court from which the cause is removed may not be 
quite in ordinary form.” Both are derived from and are conden- 
sations in different language of the last page of the opinion. 

(). Point out the verbal differences between the two. 

The verbal differences are that his begins by saying: “Although 
the entry of proceedings in the court from which a cause is 
572 removed.” Mine begins by saying: “If the proper clerk cer- 
tifies the transcript to be a full, true, and perfect transcript 
of his records.” He then proceeds, “on change of venue may not 
be quite in the ordinary form and somewhat resemble the clerk’s 
certificate of what appears from his record ;” mine proceeds, “ it will 
be accepted as such by the court trying the cause, although the entry 
of the proceedings in ‘the court from which a ¢ ‘vuse is re moved may 
not be quite the ordinary form ;” and his ineludes, “ yet if the proper 
clerk certifies the transcript to be a full, true, and peofect transcript 
of his records it will be accepted as such.” The resemblance is the 
same that there would be between reading the Lord’s prayer back- 
wards and reading the Sermon on the Mount forwards. 

Q. You think the similarity is about the same? 

A. Yes, sir. 

Q. Now, let me call your attention to the first sentencein you syl- 
labus: “If the proper clerk certifies the transcript to be a full, true, 

and perfect transcript of his records it will be accepted as 
573 such.” Is not that identical sentence in the latter part of Mr. 
Freeman’s syllabus? 

A. Pretty nearly, not identically, but both are taken from a sen- 
tence in the opinion. 

Q. I am not asking where they are taken from. Iam asking you 
if the same words are not in both. Now you say: “Although the 
entry in the proceedings in the court from which the cause is re- 
moved may not be quite in the ordinary form.” Is not that iden- 
tical sentence the beginning of Mr. Freeman’s syllabus? 

A. Not ide ntieally. 

(). Point out the difference. 

A. Mr. Freeman’s contains the words “on change of venue;” 
mine does not. 

Q. Any other? 

A. Well, there are other slight verbal differences. 

Q. Is not your syllabus made up by taking Mr. Freeman’s last 
syllabus and putting it first in yours and taking his first syllabus 
and putting it last, ‘and leaving out a few intermediate w ords? If 
that is not the whole difference, point out any other. 

A. Do you mean in the last clause ? 

®. Yes. 

A. No. 
O74 Q. The two sentences of this clause of his syllabus are thes 
transposed, are they not ? 

A. Well, he gets into his syllabus pretty near the same fact as I do, 
and he gets it from the same source. 
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Q. That is not my question. Is not the last syllabu/ of this clause 
of his syllabus made the first paragraph of your syllabus? 

A. No, sir. There are such verbal differences as to indicate that 
we were inerely seeking the same matter from the opinion. 

Q. I have asked you to point out those differences. Is not his last 
sentence your first one? If not, point out the difference. 

A. Both are variations of the sentence, “ The entry is not quite 
in the ordinary form, and somewhat resembles a clerk’s certificate 
of what appears upon his records, but the clerk of Hamilton county 
certifies that it is a full, true, and perfect transcript of his records, 
and we must accept it as such. 


By Mr. Hien: 


Q. That sentence you have just read from the opinion of the 
court ? 3 
A. That sentence I have just read from the opinion of the 
575 court. Every word contained in Mr. Freeman’s syllabus, so 
far as I see, is taken from one or the other of two or three 
sentences toward the close of the court’s opinion, and I don’t think 
that any person could state the point decided by the court and 
wholly avoid the use in any order of arrangement of any part of 
the Janguage of the court, and if Mr. Freeman uses any part of the 
language of the court and I also use any part of the language of 
the court, then the part of the language of the court which I use 
and the part of the language of the court which Mr. Freeman uses 
will be copies of each other as far as thev go, but the general liter- 
ary arrangement and construction of tHe two syll: buses is as differ- 
ent in style as the work of two different writers who are stating the 
same fact or condensing the same statement of fact could well be. 


By Mr. Le Moyne: For fear you do not comprehend the question 
I will ask the reporter to read it to vou. 

Question read by reporter. 

Q. Do you comprehend my question? It is: Is not the 

576 last sentence of this section of Mr. Freeman’s syllabus the 

same as the first sentence of yours? If not, point out the 
difference between the two sentences—the verbal differences. 

A. Do you comprehend the answer that I have given to your 
question? If not, point out where it is deficient. 

Q. It does not state whether the two sentences are verbally the 
same, which is the sole question I have asked. . 

A. The two extracts that you are referring to are not sentences ; 
you have not asked me as to any two sentences whether they are 
the same. 

Q. I will read the two sentences. If I read them incorrectly you 
will specify the incorrectness. 

A. Nothing will be a sentence unless it includes the whole of my 
syllabus.- 

Q. I read from the syllabus of Mr. Freeman: Yet if the proper 
clerk certifies the transcript to be a full, true, and perfect transcript 
of his records it should be accepted as such. I read now from your 
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syllabus: “If the proper clerk certifies the transcript to be a full, 
true, and perfect transcript of his records it will be accepted as 
such.” 
O77 A. The variations are in the use by Mr. Freeman of the words 
“it should” where the court used the words “ we must” be- 
fore the words “ accept it as such,” and I use the words “it will be 
accepted as such.” ‘The words “ certities it,” meaning the transcript, 
“to be a full, true, and perfect transeript of his records” come from 
the opinion with a slightly different head and a slightly different 
tail attached to it by Mr. Freeman and by myself, but the body be- 
ing essentially identical with the language of Mr. Justice Lawrence, 
to whom, if anybody, the sentence belongs. 

(. You consider, then, there isa difference between your state- 
ment of the point and Mr. Freeman’s? 

A. In the tirst place, you have not in your opinion embodied the 
statement of the point, but only a phrase or clause which goes to 
make up a part of the statement of the point your question implies. 
By not including the entire statement of the point that you cannot 
put the question whether the statement of the point is the same 

with the expectation of having it answered in the affirmative. 
578 Inasmuch as you know that the statement of the point is not 
| the same, you therefore select a clause containing certain dis- 


jointed —by themselves, meaningless—words and ask me if they are 


not the same, and I say this extracted clause exists in the language 
of Mr. Justice Lawrence in the opinion, and that Mr. Freeman has 
given it one head and tail and I have given it another, and that 
with that degree of amendment the court’s language has passed into 
both syli abuses, and whatever degree of resemblance or difference 
there is is apparent to every person who reads the syllabus, and as 
plain as can be. 

. Do you mean to swear, then, that you copied this portion of 
the syilabus from the opinion of the court ? 

A. I have not a doubt in relation to it. 

Q. That you did? 

A. Yes, sir; that I obtained it from the opinion of the court. 

Q. And you think there is such a change from Mr. Freeman’s 

syllabus as you were authorized to make ? 
579 A. No, sir; I do not think there is any change from Mr. 
Freeman’s syllabus at all. 

(). You think it is the same, then, do you ? 

A. No, sir; I do not think it stands in any relation to Mr. Free- 
man’s syllabus. 

Q. You do not think it is either different or the same? 

A. It is not a change from Mr. Freeman’s syllabus any more than 
Iam changed from you because we are not alike—because the ma- 
terials that were used in making you up were not used in making 
me up; therefore it is not proper to say that lam a change from 


you because we are unlike; so it is not proper to endeavor to put 


into my answer the question or the statement that mine is a change 
from Mr. Freeman’s syllabus. 
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Q. You stated in your former testimony that in making these 
books you undertook to prepare a new syllabus for each ‘case ? 

A. Yes. 

Q. And you stated that the object of making that was in order 
that there might be a new book made—a change made in the syl- 

labus? 
080 A. I did not say anything about a change in the syllabus. 
I spoke of constructing a new book and new syllabuses, except 
as to the opinion. 

Q. I understood you to testify that you and the Callaghans in 
talking it over agreed that the syllabus was to be changed ? 

A. No, sir; that word “ change” was the word that you undertook 
to insert into my testimony and did not succeed in getting it in. 

Q. What did you say it was you said—there was to be a new syl- 
labus, did you not? 

A. I repudiated the use of the word “ change” when it was first 
used in your question. ) 

Q. Now, you were to have a different syllabus ? 

A. Yes. 

Q. And the difference in the syllabus, as I understood you to 
swear, was for the purpose of having a new book, to avoid the use 
of what Mr. Freeman had done. Was that not what you stated to 
be the object of making the syllabus, and was not that the object? 

A. Yes; the object was to construct a new book. 

(. It was to avoid the use of Mr. Freeman’s, was it not? 
581 A. Not more toavoid the use of Mr. Freeman’sthan toavoid 
the use of Mr. Abbott’s or that of any other mar that had 
made a book. 

Q. I am speaking of this particular law book. In making this 
particular book what was the object in making new syllabuses ? 

A. The object was to state the point decided in the opinion. 

Q. Why not use the syllabus as made by Mr. Freeman ? 

A. Because there was no necessity for it. 

Q. I understood you to say before that the reason was to have a 
new syllabus; to have different syllabuses. Was that true or not? 

A. If you mean by the reason, the motive the motive was to con- 
struct a new book forthat purpose. The opinions being public prop- 
erty, we took those and combined with them such a syllabus as an 
independent and original writer working on the opinion in the same 
manner as Mr. Freeman did would construct, without regard to any 
manner in which Mr. Freeman may have constructed his syllabus 

in the main without any necessary regard to it. It was 
582 simply to construct a new and independent syllabus, just as 

any person undertaking to make a digest, for instance, of the 
Illinois Reports would get his syllabus from whence he chose the 
opinions, being the original source. 

Q. Do you mean to say no effort was made on your part to avoid 
taking Mr. Freeman’s syllabus ? 

A. I examined his style of writing a syllabus sufficiently to sat- 
isfy me that both the matter used and the mode of arriv ing at it could 
with profit and advantage to this series of works be avoided. His 
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system was to cut the syllabus out of the opinion with the scissors 
in the main, and I preferred my own conclusions as to what the 
point decided in the case was and then to write the syllabus, gen- 
erally using very little indeed of the language of the court, but once 
in awhile allowing a phrase or so to run in, and that was precisely 
the reverse of the system according to which Mr. Freeman worked, 

but incidentally in exceptional instances a few of the phrases 
583 of the court would run into mineand into his. In the main 

they are as unlike as any two sets of syllabuses can well be, 
for the reason that they are constructed in a different manner and 
and on a different system. 

Q. When you get through your argument I will ask you to answer 
the question that has been asked you. Read the question, Mr. Re- 
porter. 

Question read by reporter. 

A. I mean to say that calling my answer an argument does not 
lessen its completeness or value as an answer. 

Q. Is that all the answer you have to make to that question ? 

A. There was a deliberate choice of a different mode of arriving 
at a syllabus, if it would be proper to call that avoiding the taking 
of Mr. Freeman’s syllabus. I simply constructed the syllabus with- 
out any more regard to Mr. Freeman’s-than I had to Mr. Abbott’s in 
his Digest of the United States Reports or any syllabus that might 
have been accessible. 

©. Do I understand from this answer, then, that you did not 
584. make any effort to avoid taking syllabus? You had it be- 
fore you, had you not? 

A. I think that that question is fully answered. I do not think it 
is right of counsel to compel a witness to inject his thoughts through 
the counsel’s quill or to phrase them exactly in language containing 
his innuendoes and susceptibilities of construction. 

Q. You have answered this question, then, as fully as you can, have 
vou? 

A. Yes. 

Q. Then I will ask you the question what you referred to in your 
affidavit when you said you took elaborate and careful pains not to 
use any material furnishea by Mr. Freeman or peculiar to said 
Myers & Co.’s edition of said volumes. ‘To what did you refer in that 
affidavit which you took elaborate and careful pains not to use? 

A. It is taking elaborate and careful pains not to use his syllabus; 
to sit down and deliberately read the opinion and study the ques- 
tions involved and write a new and distinct syllabus. ‘That is taking 
the most elaborate and careful pains that a man can take to avoid 

the use of his syllabus. 
589d Q. Do you know what matter in the books of Mr. Freeman 
you referred to in that affidavit? If so, specify. 

A. I think the affidavit speaks for itself; it is quite comprehensive. 
Q. No; the affidavit says “ not to use any materials furnished b 
Mr. Freeman or peculiar to said Myers & Co.’s edition of said vol- 

umes.” 
32—336 
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A. Yes, sir. 

Q. Now, specify what the materials were, or specify any of the 
materials which you referred to in that affidavit that you had taken 
elaborate and careful pains not to use. 

A. Well, the syllabus as much asany. The idea was that the work 
was to be done from the information supplied by the opinion. 

Q. Then you mean to swear now, do you, that you took elaborate 
and careful pains not to use Mr. Freeman’s syllabus; is that what 
you mean? If not, state your meaning. 

A. I think I have stated it fully. 

Q. Is that what you mean? 

A. If it is taking elaborate and careful pains not to use Mr. Free- 
man’s matter to do the work in the manner | have described, then 

| I took elaborate and careful pains not to use his matter. 
586 I adopted the method of studying the opinion and deriving 

my conclusions as to the point decided from that study of my 
own. 

Q. The words “ elaborate and careful pains” I have taken from 
your affidavit and I am asking you to what you intended to apply 
them. Were there any other materials which you took elaborate 
and careful pains notto usefrom Myers ‘book? ? If so, state what such 
materials were. 

A. Any other materials than what? 

Q. Than the syllabus. 

A. I think that the affidavit states broadly in relation to all the 
matter that Mr. Freeman may have contributed to the book as much 
in relation to one clause as to another. 

Q. (Handing witness copy of affidavit.) Look at the affidavit and 
now state what other materials beside the syllabus you referred to in 
that affidavit that you had taken elaborate and careful pains not to 
use. | 

A. I think the affidavit contains in its next clause an explanation 
of the phrase “ elaborate and careful pains net to use any materials 

furnished by Mr. Freeman,” and it means essentially what it 
587 would have meant if had said in other words to derive all the 

necessary information concerning such work from the opin- 
ions of the court. The words “ to derive all necessary information 
concerning such work from the opinions of the court ” I regard it as 
conveying the same idea as “ elaborate and careful pains not to use 
any materials furnished by Mr. Freeman.’ 

Q. Do I understand you, then, that the allegation in the affidavit 
was intended by you and does assert that you used nothing from 
Mr. Freeman’s book except the opinions of the court ? 

A. The affidavit must speak for itself as to what it asserts. 

Q. You cannot determine ? 

A. I do not see anything to explain. 

Q. I have been asking you and am trying to ascertain from you 
what materials you referred to as peculiar to Myers & Co.’s edition 
and what materials you took pairs to avoid using,and I am asking 
you to specify what the materials were in Myers’ ‘book that you took 
pains to avoid ? 
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A. In matters in the statements of fact that were not contained 
in the opinion or were not of a documentary nature and the sylla- 
buses or such portions of the syllabuses as were not extracts 
588 from the opinion [ did not think it necessary to see before 
allowing any lauguage of the court to creep into my syllabus; 
to see that it had nut been used by Freeman ; it was immaterial to 
me, but in my mode of writing the syllabus I used very little of 
the language of the court, anyway. ‘Those occasions would be very 
rare. 

Q. The question I am now asking is what other materials than 
the syllabus there were in Freeman’s book that you took elaborate 
and careful pains not to use. 

A. Well, | have answered you fully. 

Q. Then I understand you to say that you took elaborate and 
careful pains not to use any sttatements of fact not contained in the 
opinion; if I am not correct in this please state how it was. 

A. The affidavit seems to me to be clear in itself. I do not see 
that I can make it any clearer. 

Q. You can answer my questions, can you not? 

A. You are asking me as to what I swore to in the affidavit. 

Q. I am asking you what materials were referred to in that affi- 

davit. 
589 A. I mean by the words “ statements of fact” that which 
Mr. Freeman entitles statements of fact—that is, the reporter’s 
statement of the facts of the case; with this explanation | would say 
yes, if | correctly understand the question. 

Q. St: ite whether the arguments of counsel, as included in Mr. 
“reeman’s books, also constituted part of the materials which — took 
elaborate and careful pains not to use. 

A. Not to use the literary form in which Mr. Freeman had con- 
densed or copied the briefs of counsel from the records; but if Mr. 
Freeman copied, in certain instances, four or five pages of a brief, 
and the fact exhibited by the four or five pages could be stated in a 
few lines, I did not consider that if there were a copyright outstand- 
ing in a book at all that copyright would extend to a mere fact 
intirely apart from its mode of statement or the language used in 
stating it, and I conceived, whether rightly or wrongly, as a prin- 
ciple of the law of copy right, that a fact was not copyrightable, who- 
ever had stated it, and that an abridgement was not an infringe- 
ment. 

Q. The arguments of counsel was part of the material of Mr. 

Freeman’s book, was it not? 
590 A. I think so; in some cases I think that he copied some 
things. 

Q. They were not contained in the opinions of the court, were 
the v t 

A. Sometimes they were, sometimes they were not. The opinions 
of the court are very likely to be written up on the brief. 

Q. When the arguments of counsel were not included in the 
opinion of the court would not that be part. of the materials fur- 
nished by Mr. Freeman ? 
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A. The materials furnished by Mr. Freeman are furnished in 
given language and form. 

Q. I am not asking the form of the material; I am asking whether 
this material was not furnished by Mr. Freeman’s book. 

A. The fact is to be distinguished from the composition. I have 
a right to all the facts that there are in all the books in the world, 
no matter who has a copyright on the language. 

Q. I don’t propose to discuss that with you ; ‘1 merely ¢ ask whether 
Freeman furnished those materials or not ? 

A. Iam only trying to draw a distinction between the materials 

Mr. Freeman furnished and the materials which I took. The 
591 materials which Freeman furnished consisted of language. 

The materials which I took consisted of facts embodied in 
totally different language. 

Q. Where did you ti ake your facts from ? 

A. My impression is that in some instances, though I would not 
be certain, I stated a use of authorities by counsel which m: ly or 
may not have appeared in the opinion also, but which did appear in 
the brief printed in Mr. Freeman’s report. 

Q. Was not that part of the material furnished by Mr. Freeman. 
and peculiar to his edition ? 

A. No, sir. 

Q. What other book do you find it in or did you find it in? 

A. The fact as written up by me was a different piece of literary 
composition from the fact as cut, by Mr. Freeman, out of his briefs. 

A. Iam asking where you got the materials for your literary com- 
position; that is ‘the question. 

A. Well, I am endeavoring to follow your line of examination as 
closely as I am able. 

Q. From whence did you derive the materials for your literary 

composition ? 
592 A. Some of them I derived from some fifteen or eighteen 
years of practice in the law and also in the work of literary 
com position. 

Q. Iam confining my question—intending to confine it—solely 
now to the arguments of counsel contained in your book. 

A. When you ask a man where he derives the materials for his 
literary composition you are not confining yourself to anything. 
You are extending your question to all the materials which he may 
embody in his literary composition; that includes his entire expe- 
rience and practice as a writer and his study as a lawyer. 

Q. You will understand hereafter that all my questions apply to 
these books. 

A. Well, they must be reduced to language, then, that will relate 
to nothing else. 

Q. W henever you are in doubt about it and will ask I will cor- 
rect the question. Where did you get the materials for the argu- 
ments of counsel that you put into your book ? 

A. The materials for my statements of fact consist of my own 

literary style, my own judgment and knowledge as a lawyer 
593 in the matter of selection, and my own faculty of condensa- 
tion and arrangement, which, if any matter from briefs of 
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counsel appears in volumes 37 and 38, are applied to the condensa- 
tion and arrangement of that matter from the mode in which it is 
stated in Freeman’s extract from the briefs of counsel. In other 
words, | did not see the original briefs from which these extracts 
were taken. : 

Q. Then I understand that the arguments of counsel were not 
part of the materials which you took careful pains not to use the 
_argumeunts of counsel as furnished by Mr. Freeman ? 

A. Yes, sir; as furnished by Mr. Freeman. 

Q. Was not — part of the material which you took elaborate and 
‘areful pains not to use ? 

A. I took careful and elaborate pains not to use them as furnished 
by Mr. Freeman. 

Q. The elaborate and careful pains not to use consisted, then, in 
your avoiding the use in the form that he had used them; was that 
what you meant? 

A. If I used any material in those forms from the brief 

Q. Do you not know whether you did or not” 
O04 A. Well, I would not be positive. It was by condensing so 
as to retain the authorities without any of the language of 
Mr. Freeman, as nearly as I remember, without any of the original 
language of the brief. 

Q. Now, state whether the instructions given by the court below 
were published by Mr. Freeman in his book with the cases; whether 
that constituted part of the materials peculiar to Myers & Co. which 
you took elaborate and careful pains to avoid. 

A. No; I took elaborate and careful pains to use those. 

Q. Was not that peculiar to Mr. Freeman’sedition? Is there any 
other book that contains all these instructions ? 

A. The instructions were not matters of Mr. Freeman’s literary 
com position. 

Q. But was it not peculiar to his book, the publication of those 
instructions together with the cases. If not, if there is any other 
book that has those, just state what it is. 

A. Well, they are made public by being put upon the record, and 
they are accessible to anybody who will go down there and exam- 
ine them. Mr. Freeman’s work is not made public by being put 
upon the record, but the instructions are become public property by 

being filed and recorded. 
595 Q. How was it about the table of cases; was that peculiar 
to Mr. Freeman’s edition ? 

A. I don’t think tliat in either of these cases [ sent the table of 
cases to the printer. 

Q. You did not prepare the table of cases? 

A. I did not prepare it at all. 

Q. Did you read the proof of it? 

A. No, sir. 

Q. I understood you to say in your direct examination that you 
prepared the whole book—everything but the printing—and read 
the proof. Was that correct or not? 
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A. Well, Ido not think that I saw the title page or the table of 
cases or the endorsement of entry in the clerk’s office or the list of 
judges—two or three of those things that precede. 

Q. All the other matter you. furnished ‘ ? 

A. Yes, sir; beginning with the ps Age where the cases begin. 

Q. Who furnis hed the other matter? 

A. I don’t know. 

@. You never knew? 

A. Well, I assumed that it was furnished from the office of —; that 
is a Mere assumption. 


Atthis point the examination was suspended until two o’clock p. m. 


O96 Monpay, January 13, 1879—2 p. m. 
Met pursuant to adjournment. 
Present : Same as before. 


Cross- examination — Van Buren B. Denstow resumed by 
Mr. Le Moyne 


Q. Turn to page 125 in your book, volume 37, and compare it 
with the statement of facts contained in Freeman’s, commencing with 
the words, “On the hearing the court below decreed.” State what 
the difference is between the statement of facts as contained in your 
book and that contained in Mr. Freeman’s, embraced in the 11 last 
lines of the 130th page. 

A. Did you ask me for the difference between them ? 

Q. Yes; state the difference between the statements contained 
one and the other. 

A. The difference is that Mr. Freeman’s statements, by their punet- 
uation, then in their language, are presented as being a copy of 
the decree verbatim, so far as they go, and my statement is some- 
what briefer, with some typographical corrections of certain mis- 

prints that seem to exist in Freeman’-, and my statement 

597 does not purport to be a copy of the decree or any portion of 
it. Freeman says, “A hearing was had in the court below on 

the bill, answer, replications, and proofs, and the court decreed ;” 
whereupon he puts a colon, and then gives three separate clauses of the 
decree, each beginning with “ That,” in a manner to indicate that 
what he is now giving is the language of the decree; if not literally, 
it is essentially, the language of the decree. Mine is allin one clause, 
or, I should say, all in one paragraph, instead of three. I say, “On 
the hearing of the court below, decreed,” and my statement is made 
up by — from other sources than this statement. I presume from 
the opiniou—he says, “ That the assignment from Q. A. Wightman 
to Albert Clapp of the ten notes m: ade by Frederick Johnson for 
$200 each, dated December Ist, 1861.” I say, “ That the assignment 
from Q. A. Wightman to Albert Clapp of certain notes of Johnson’s, 
secured by mortgage on the schooner Palmetto ;” then he says, “ Se- 
cured by mortgage on the schooner Palmetto : and also two 

598 notes made by Frederick Raehler and C harles Raehler for 
$500 each, secured by mortgage on the schooner Argo.” I 
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say, “Also of certain other notes of F. P. Raehler and Charles R. 
Raehler.” instead of “ Frederick Raehler and Charles Raehler, for 
$500 each.” I leave out the sum “secured by mortgage on the 
schooner Argo;” and he says, “ Bearing date January 18, 1862, is 
fraudulent and void.” I omit the dates and use the words “ fraud- 
ulent and void.” He says that the injunction against the said de- 
fendant is made perpetual. That is omitted. “That Frederick P. 
Raehler, Charles R. Raehler, and Frederick Johnson pay to the clerk 
of this court the principal and interest due on said notes, up to the 
date of service of garnishee process on them.” I say, “And that 
said Johnson and Raehler pay the said notes to the clerk of the 
court, to be applied on plaintiffs’ judgment.” He then says, “That A. 
Clapp and M. Blanchard discharged said notes and mortgages 
and deliver them to the makers, and in default thereof the clerk 
shall deliver a copy of this decree to the makers, which shall 

be a discharge of said notes,” ete. I say, “And A. Clapp and 
599  M. Blanchard discharged s said notes, or that in default thereof 

the clerk of this court shall deliver a copy of this decree to 
the makers thereof, which shall bea discharge.” He then says, “'That 
the clerk shall pay to complainanton said judgment his pro rata 
portion of said monies; that complainant recover of CU. W. Clapp 
and Albert Clapp his costs.” That, 1 believe, is not included in my 
statement. Mr. Freeman’s statement occupies, | believe, 24 lines 
and mine 11. Did your question relate to any further portion of 
the statement? 

Q. State whether in your book the assignment of errors are not 
all copied. from Freeman’s book in that case and copied verbatim ? 

A. Yes; the portion relating to the assignment of errors, which I 
regard as belonging to Freeman, is the clause, “ ‘To reverse that de- 
cree the defendants bring the cause to this court by writ of error 
and assign a number of errors.” The actual assignment of the 
errors, I assume, his statement being correct, is on record, filed by 
the attorneys in the case, or rather endorsed on the record, and is 

not private property. 
600 : ®. You consider the heading, then, how the case was 
brought to the supreme court or the statement of that as be- 
longing to Mr. Freeman ? 
The language in which it is stated belongs to him. 

Q. But the information contained below you do not consider he 
had any right to? 

A. The fact belongs to the world. 

Q. Did you answer the question as to whether you had copied the 
others assigned from his book? 

A. Yes; I presume, without comparing them. I presume that 
they are identical. I would say, in justice to my own view of the 
matter, that if a brief is on record at Ottawa and Mr. Freeman has 
copied it in whole or in part in any book of his I do not conceive 
that it interferes with the right of any other person to go to Ottawa 
and copy it in a book of his, ‘and that the right to print it belongs to 
every person, notwithstanding it has once been printed, Then the 
use of Mr. Freeman’s book as the medium of getting the copy from 
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Ottawa does not in any way effect the question of copyright. That 
depends upon the result and upon the means. In other words, if I 
have a right to have the matter telegraphed from Ottawa for the 

purpose of printing them I have the right to take it where I 
601 = can find it and print it. 

Q. Turn to page 99 of your book—the same voluine 37— 
and state how much of the statement introductory to the opinion is 
copied from the book of Mr. Myers as made by Freeman. 

A. I think that the contract is copied and one instruction and 
the balance of the statement of fact is condensed. 

Q. From whence did you get all those materials incorporated in 
the preliminary statement from the beginning of the case to the 

opinion of the court ? 

A. Well, I think the statements of fact probably are duplicated in 
the main in the opinion and in Mr. Freeman’s book both. I do not 
observe any differences at present but what are contained in both, 
although they are set forth in nearly the same form in Freeman’s 
statement of fact and in the opinion—that is, Mr. Freeman’s state- 
ment and the opinion of the court both contain essentially the same 
statement of fact. 

Q. The question is from whenes you derived the materials con- 
tained in this preliminary statement as published in your 

book ? 
602 A. If you mean by the materials the words published by 
me, [ derived them from my own vocabulary. If you mean 
the facts on information conveyed in those words, I derived them 
from Mr. Freeman’s statement of fact and the contract of opinion and 
opinion. 

Q. Where did you derive the information as to the court below, 
where this case was tried ? 

A. That it was an appeal from the circuit court of Cook county? 

Q. Yes. 

A. That I derived from Mr. Freeman’s book. 

Q. Where did you derive the information as to names of the at- 
torneys who appeared for the different parties in the supreme court? 

A. That is in all cases derived from Mr. Freeman’s book. 

Q. Is not that inserted in your book at the head of each case, the 
name of the judge below, and also the counsel that appear in the su- 
preme court, and was not such information taken entirely from Mr. 
Freeman’s book ? 

A. Yes, sir; that is information that is accessible on the record. 

Q. I understand you to say, then, that this preliminary statement 

was taken from Mr. Freeman’s statement—the preliminary 
603 statement made by you in this case was taken from Mr. Free- 
man’s statement ? 

A. In part, I think. 

Q. Had you any other source from which you derived any por- 
tion of the material incorporated in your statement ? 

A. I did not go to the record for it. I got it all from the opinion 
or in the statement of fact. 
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Q. Can you find anything in the opinion there that gives the form 
of action, or is that only contained in Mr. Freeman’s statement? I 
refer to the case of Winne vs. Hammond. 

A. Well, it speaks, rnaene the close of the 104th page: “ Gives 
him a right to sue for and recover it if legally disposs-ed or to main- 
tain trespass for injury. It may be sustained by a wrong-door pre- 
cisely as if he were the general owner; nor can a tort-feasor ques- 
tion his title that indicates 

Q. The form of action is stated, however, in Mr. Freeman’s state- 
ment of fact? 

A. Yes, sir. 

Q. And repeated in yours, is it not? 

A. Yes, sir; that would have been so if I had gone to the records. 

Q. Have you any knowledge on that subject, except derived from 
Mr. Freeman’s book? Confine your answer to the case in ques- 

tion. 
604 A. Knowledge on what subject? 
@. As to what the records show. 

A. As to what the record shows in that case? 

@. Of course. 

A. I do not learn from Mr. Freeman’s book what the record shows. 
[ only learned from that what his book shows. 

Q. My question is as to whether you ascertained that the record 
showed the form of action from Mr. Freeman’s book, or in any other 
way had you any other knowledge what the record showed in this 
statement of fact, exce pt what you got from Freeman’s book ? 

A. No, sir: but | say that if I had gone to the record I would 
have got the same facts. 

Q. How do you know that? 

A. Because in the examination of a great many records and a 
comparison of them with Mr. Freeman’s various books satisfied me 
that while there mjght be inaccuracies in other respects there would 
be almost an impossibility of a mistake in the statement of the form 
of action, so if I had gone to the record I would have found out it 
was an action of trespass and so stated it. 

Q. Turn to page 287 of your book volume 37 and state how 
605 many pages following 287 are copied from the book of Mr. 
Freeman. 

A. Beginning at the words, “The following instructions were 
given to the jury on the part of the plaintiff,’ about six pages and 
a half of instructions and statements from the case from the bill of 
exceptions are contained in Mr. Freeman’s book, and are copied as 
parts of the record into mine on the principal stated in my previous 
examination. 

©. Page 292—have you not copied verbatim from Freeman’s: 
“ These were all the instructionsgiven in the case for plaintiff or de- 
fendant;” also “ The defendant asked the court to give the follow- 
ing instruc tions, which were refused ?” 

A. Well, from my knowledge of the mode in which these state- 
ments are made up, I would say that Mr. Freemen cut the entire 
statement out of the printed abstract of the record 


3s 336 


—vJvb 


258 BERNARD CALLAGHAN ET AL. VS. EUGENE B. MYERS. 


Q. I object to that. I. am asking you if you merely copied into 
your book that part, and [ ask you to confine your answer to that. 

A. The statement is alike in my book and in his, 

Q. Then you took it from his book, did you not? 

A. Yes, sir. 
606 Q. Then why do you object to saying you copied it from 
his book ? 

A. Because I did not regard it as Mr. Freeman’s statement. 

Q. I did not ask whose statement it was. I asked you from 
whence you got it; from whence you copied it? 

A. In the same sense as the opinion ? 

Q. I ask from whence you copied it? 

A. I am not telling you about the source, but the sense. 

Q. That is the reason I object to it. 

A. In the same sense as [ took the opinion from Mr. Freeman’s 
book I took that. : 

Q. On page 294, you copied also from Freeman’s book, did you 
not, the statement of exceptions and the errors assigned ? 

A. Yes, sir. 

Q. Turn to page 48; as I read from the book of Mr. Freeman the 
statement of facts, will you suggest from your book the difference— 
name the differeunce—between the statement as you have it and as 
Mr. Freeman had it: “ This was an action of forcible entry.” 

A. “In an action of forcible entry.” 

Q. Brought by Charles Balance vs. George Leonard.” 

A. “ Brought by Balance vs. Leonard.” 
607 @. “ Before a justice of the peace of Peoria county.” 
A. “ Before a justice of the peace.” 

Q. “ Where a trial was had and a verdict and judgment for the 
plaintiff.” 

A. “A verdict was had and judgment for plaintiff.” 

Q. “On appeal to the circuit court of that county.” 

A. “On appeal to the circuit court.” 

Q. “There was a verdict and judgment for the defendant.” 

A. “There was a verdict and judgment for the defendant.” 

Q. You have mentioned the only differences ? 

A. Yes, sir. 

Q. You have mentioned every word different, have you not? 

A. I believe so. 

Q. On page 58 of your book I will read the statement made by 
Mr. Freeman, and I will ask you to make suck corrections as are 
necessary to make it correspond exactly with your book: “ The opin- 
ion in this case was originally prepared by Mr. Justice Beckwith, 
and after a hearing at the April term, 1865, adopted, with slight 
modifications, as the opinion of the court.” 

A. That line I regard as part of the upinion, as it is in prac- 
608 tice invariably furnished by the judges in their handwriting 
and endorsed upon the opinion. 

Q. You have no knowledge as to how Mr. Freeman got this par- 
ticular statement, have you? 
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A. No other than is derived from my general familiarity of the 
mode in which that statement gets into his book. 

Q. You copied it verbatim, did you not, into your book? 

A. That sentence is identical; yes, sir. I would say, in relation 
to that sentence, that it is a sentence on its face that the reporter 
would have no right to put there. It is a statement of the mode in 
which the court came to its conclusions, and, if made by the author- 
ity of the court, it is the statement of the court; if made without its 
authority it is unauthorized anyway. 

Q. I am not asking you if anything in Freeman’s book is there 
rightfully. I am only asking you as to what has been copied. 

A. Well, as I sav, I regard that as part of the opinion. 

. Now, on page 199, beginning with the instructions of the court 
below, how much is copied there from Freeman’s book? Is it not 

all copied, up to the opinion, word for word ? 
609 A. 199 in my book and 293 in Freeman’s. 
Q. Yes. 

A. That consists of instructions on both sides; I presume that it 
is a copy; the same copy that I would have made if I had gone to 
Ottawa to get it. 

Q. Turn to page 247 of your book; I will read the statement as 
contained in the book of Freeman, and as I read please insert the 
words necessary to make it exactly as yours is: “ This was a suit.” 

A. “Sunt.” | 

Q. “ Originally commenced by Samuel C. Taylor.” 

A. “ By Taylor.” 

Q. “Against Franklin Elijah.” 

A. “Against Elijah.” 

Q. “ Before a justice of the peace to recover the value of certain 
corn.” 

A. “ Before a justice of the peace;” that is the same. 

Q. “On appeal to the circuit court and trial there, the plaintiff 
recovered a verdict and judgment for $53, whereupon Elijah sued 
out a writ of error.” 

A. That is omitted—* Elijah sued out a writ of error.” 

Q. “ The facts are stated in the opinion.” 

A. “ The facts appear is the opinion.” 
610 Q. Now, is it not true that you have omitted the first name 
of the parties and two or three words? Otherwise it is a ver- 
batim copy. 

A. Well, all the materials for either statement appear to be in the 
opinion ; it is not a copy at all; there is the use of different lan- 
guage. One is four lines and the other is seven, and the materials 
for both are in the opinion, so far as I see. 

Q. You say the language is not the same? 

A. No, the language is not the same; four lines and eight lines 
in the same type do not indicate the same Janguage. 

Q. Look again and see if you can find any eight lines in Mr. 
Freeman’s statement. 

A. Well, seven lines as against three and a half, if you want to 
be accurate. Mine is exactly the same space; the amount of the 
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verdict and judgment appears in the opinion as $53, who was the 
plaintiff and who was the defendant, and that it was for certain form. 

Q. Is this not one of the statements of Mr. Freeman which you 
said you considered you had not the right to copy in his 

words? 
611 A. I did not say that I did not consider that I had the right 
to copy any statement in Mr. Freeman’s words. 

Q. Turn to page 306 of your book, of the same volume, and state 
if this statement of fact is not copied: “This was a motion in the 
circuit court of Iroquois county, at the June term, 1863, to set aside 
the sale of certain lands made by order of that court in a suit for 
partition.” Is not that copied into your book, the words “ of the cir- 
cuit court” being changed in position and the county and term 
omitted; with that change is not — a verbatim copy of Freeman’s 
statement ? 

A. Well, if you make a sufficient number of exceptions as to the 
language, you might affirm that any one statement was a copy of 
any other. I will say, however, that the first line of the opinion is: 
“This was a motion in the circuit court of Iroquois county to set 
aside a sale on partition, and all the orders made in the cause.” 
Mine is: “ This was a motion in the circuit court of Iroquois county 

to set aside a sale for partition, and all the orders made in the 
612 cause.” By which I perceive that Mr. Freeman’s sentence 
and my own are both copies of the first sentence of the 
opinion. There is not much originality in either of them, as you 
can put 

Q. Well, you changed the order of the words from the opinion, 
did you not, by transposing the words “ circuit court ?” 

A. Well, the three sentences are essentially identical. I do not 
consider anything in the statement of facts which is any value to 
the book or in which the reporter can have any value unless by 
going to the record he gets something that is not in the opinion. 

Q. You mean that the property of the reporter would consist 
solely in what you could not get by going to the record ? 

A. No; what I could not get by going to the opinion, if all there 
is 1n the statement of fact is in the opinion, then it amounts to noth- 
ing. 

Q. And he would have no right to the statement ? 

A. He would have no right to the facts; he would havea right to 
the language. 

Q. Turn to page 461. I will read the statement of fact as 

613 contained in Mr. Freeman’s book, and will ask you to make 

the corrections so as to make it correspond with the same 

statement in your book: “ This was an indictment in the court below 
against William W. Armstrong.” 

A. This was an indictment against Armstrong. 

Q. “ For feloniously administering to a woman then pregnant.” 

A. “For feloniously administering to a woman then pregnant 
with child.” 

Q. “Certain drugs and liquids.” 

A. “Certain drugs and liquids.” 
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Q. “ With intent to procure a miscarriage.” 

A. “ With intent to procure a miscarriage.” 

(). “The verdict of the jury was as follows: 

A. “ The verdict of the jury finds the defendant guilty.” 

Q. The People of the State of Illinois vs. William W. Armstrong. 
We, the jury, find the defendant guilty, and fix his term of impris- 
onment in the penitentiary at two years, with a fine of $100? 

A. “ And fix his term of imprisonment in the penitentiary at two 

years, together with a fine of $100.” All that is extracted 
614 from the opinion. I will now read the sentence in the opin- 
ion from which it is taken. 

Q. No; let me ask you about that. I have not asked anything 
about the opinion. 

A. You asked me whether this line is copied from Freeman. 
They are both copied from the court, and the language of the court 
seems to be copied. I should have stated as to the words “ With the 
felonious intent of administering to a woman then pregnant,” ete., 
and then your next clause, with a similar statement of facts, that 
the jury found the defendant guilty. But Freeman copies his state- 
ment: “A trial was had and the following verdict was rendered : 
We, the jury, find the defendant guilty, and fix his term of impris- 
onment in the penitentiary at two years, together with a fine of 
$100.” That is all copied from the opinion, so that Freeman’s state- 
ment does not apply — any fact that is not found in the opinion, and 
you have the same liberty to infer that my two or three sentences 
in relation to it are condensed from the language of the court as 

you have to infer it was taken from Freeman’s book. 
615 Q. Can you state whether vou took this statement from the 
opinion of the court or copied it from Freeman’s statement? 

A. I do not recollect the act now. 

a You cannot say whether you did one or the other? 

I should not have taken it, probably, if I had not seen from 
— language of the opinion that it was correct. 

Q. Allow me to call your attention to the fact that in your copy 
you give the name and Mr. Freeman does also, but in the opinion 
from the court that does not appear. 

A. Well, we all differ. Mr. Freeman says, “ William W. Arm- 
strong;” I say, “Armstrong,” and the court says simply it was an in- 
dictment., Of course the title of the case indicates that it was W. W. 
Armstrong. 

Q). And you cannot tell, then, which you copied it from—Mr. 
Freeman or the opinion ? 

A. It is not an exact copy of anything. It is a different state- 
ment. 

Q. You got it somewhere to insert. You have stated already that 
all the opinion you had you got from this book. 

A. Without copying it; getting it is one thing and copying it Is 

another. 
616 Q. Then you cannot tell whether you got it from the 
opinion or whether you got it from Freeman’s book ? 

A. The statement is published in my book as mine; it had not 
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reviously been stated by the court or Freeman in the way I pub- 
lished it. The facts contained in the statement are the same as 
stated in the opinion of the court and in Freeman’s statement. 

Q. Is it not true that if you take the statement of Freeman and 
strike out these words, “In the court below William W.—People of 
the State of Illinois vs. William W. Armstrong,” that the two would 
be exactly the same? 

A. No, sir; because you have not struck out enough. 

Q. Then what other words would you strike out to make it exactly 
the same? 

A. You would have to strike out the words “the jury in the 
above case find the defendant,” in addition to what you have already 
struck out. One is eight lines and the other is 12 lines. That indi- 
cates a difference. 

Q. Take volume 38, turn to page 21 of the book, and, as | 

617 read the statement made by Freeman, insert such words as 

would make it correspond with yours. “ This was an appli- 
cation to the court below.” 

A. “To the circuit court of Winnebago county.’ 

Q. “ For a writ of mandamus in the name of the people of the 
State of Illinois.” 

A. “ For a writ of mandamus in the name of the people,” ete. 

Q. “On the relation of George W. Byrnes.” 

A. “On the relation of Byrnes and _ others.” 

Q. Michael Hawkins, Robert B. Hawkins, Alanson Hawkins, Al- 
bert Hawkins, John Gilks, John Ingraham, Aaron Shrefler, Alpha 
B. Blair, John Michael, Joseph Jeffcoat, and Andrew Yates, vs. John 
B. Welch.” 

A. All those names are omitted until we come to vs. I say, “ vs. 
Welch.” 

Q. “ The clerk of the circuit court of Kankakee county.” 

A. “ The clerk of the circuit court of Kankakee county.” 

Q. “To compel him to issue a writ of injunction.” ' 

A. “'To compel him to issue a writ of injunction.” 

Q. “ Which had been awarded.” 

A. Which had been first refused by Charles R. Starr, circuit judge 

of Kankakee county, and afterwards on the same papers 
617} granted by Hon. Benjamin Sheldon.” 
Q. “The facts are fully stated in the opinion of the court.” 

A. “Circuit judge of Winnebago county.” Those words follow. 

Q. With the exception of this change, they are the same ? 

A. wW ell, those changes are very considerable. Where Freeman 
says “which had been awarded * J say “which had been refused.” 

Q. Did you read as being omitted the words “ of the circuit court 
of Kankakee county ?” 

A. No; I read after the words “to compel him to issue a writ of in- 
junction.” Now, Freeman’s statement says, “which had been 
awarded by the judge mentioned.” My statement says, “ which 
had been first refused by Charles R. Starr, circuit judge of Kankakee 
county, and afterwards on the same papers grant- by Hon. Benja- 
min R. Sheldon, circuit judge of Winnebago county.” 


spond with yours. “ This was a suit in chancery. 
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Q. Where did you get that information ? 

A. I presume I must have got it from the opinion. 

Q. From the opinion in Mr. Freeman’s book ? 

A. Well, wait until ]examine. Yes; it is all in the opinion in 

Mr. Freeman’s book. 
618 Q. Now look at page 28. I will read it as it appears in the 
statement by Freeman and you correct it to make it corre- 

A. Omit “ This was.” é 

(). “ Instituted in the court below.” 

A. That is omitted. 

Q. “By George W. Gage, William P. Tucker vs. William M. 
Derby.” 

A. All that is omitted. 

Q. “Henry S. Monroe, Henry T. Porter, Henry Peak, and Ar- 
temus W. De Long.” 

A. I say, “Suit in chancery for an accounting between partners, 
instituted by Gage et al. vs. Derby ef al.” 

Q. “ Fora settlement of a partnership account.” 

A. That is not in mine. 

(. “A decree was rendered dismissing the bill as to all the de- 
fendants, except Derby and Monroe.” 

A. That I haven’t got. 

Q. You have got the words “ that a decree was rendered?” 

A. “A decree was rendered.” Yes, sir. 

Q. “ Finding that Derby, according to his own admissions, had 
in his hands of the money of the plaintiffs the sum of $5,500, which 
he was directed to pay over to them.” 

A. I have, “A deeree was rendered that Derby, on his 

619 own admission, had in his hands of the money of the plain- 

tiffs the sum of $5,500, which he was directed to pay over to 
them.” 

Q. Turn to page 139 of your book. I will read the statement as 
made by Freeman and you correct it to make it correspond with yours. 

A. Well, here you perceive one is three-quarters of a page and 
the other is about one-fifth of a page. 

Q. “ This was an action of ejectment.” 

A. “ Ejectment.” - 

Q. “Iustituted in the court below by Charles Mason vs. Solomon 
Ely.” 

A. “ By Mason vs. Ely.” 

(. “To recover lot No. 1 and the east half of lot No. 2, in block 
No. 15, in the southern addition of Miller et al. of the city of Bloom- 
ington, in McLean county.” That is the same with the exception 
of the words vou have suggested. | | 

A. The description of the lot is the same as in the opinion. 

Q. “On the trial the defendant proposed to prove the declaration 
of the testator made at the time he wrote the will.” 

A. “On the trial the defendant offered to prove testator’s declara- 

tion made at the time he wrote the will.” 
620 Q. As to what he intended to give the plaintiff? 
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A. “As to what he intended to give to the plaintiff.” 

Q. “ Which the court refused, and an exception was taken.’ 
A. Which the court refused, and an exception was taken. 
Q. You have read from your book, have you? 

A. Yes, sir. 


Mr. Hien: 


Q. In making this comparison has complainant’s counsel read to 
you the entire case as it appears in Freeman’s book ? 


? 


Counsel for the complainant objected to any questions: being 
asked by the defendants’ counsel until his cross-examination should 
be finished. 


The Witness: I stated before, at the outset, that one was three- 
quarters of a page and the other one-fifth. 


Counsel for the defendants states to the witness that he is at lib- 
erty to make any explanation he desires to each of his answers after 
having answered the question. 


Mr. Le Moyne: 


Q. Turn to page 176, beginning at the middle of the page» 
621 where it says,“ It is further stipulated and agreed,” and state 
how much you have copied of that statement from Free- 
man’s book into yours. | 
A. That stipulation seems to continue to the words “ offered in 
due course upon the trial,’ on page 184, and I presume that the 
copy in my book is correct, if Mr. Freeman’s is, which is in other 
words from the middle of page 176 of my book to the words “ offered 
in due course upon the trial,” at the top of page 184 of my book. 
Q. Turn to page 197 of your book. I will read Mr. Freeian’s 
book and ask you to correct the statement I read to make it corre- 
spond with yours, beginning, “ It appears that the case was tried in 
the court below on an agreed state of facts.” 
Mr. Hicu: You are not beginning with the beginning of Free- 
man’s statement, are you? 
Mr. Le Moyne: No. I object to you asking questions. I do not 
pretend to read all the statement. [am asking the witness about 
such examples that I claim are similar, to have them ex- 
622 plained by the witness, if he can do so. I read from the 
part of Freeman’s statement which begins, “It appears that 
the case was tried in the court below on an agreed state of facts.” 
Q. I will ask you, Mr. Denslow, to begin in the second line of 
your statement with the words, “ The transcript filed in this-court,” 
and I will begin with the words, “ The transcript filed in this court,” 
by Mr. Freeman, where the two statements have these words, “ The 
transcript filed in this court.” 
A. “ That transcript also contains ””—without a period after court— 
“contains an agreed state of facts on which the cause was tried in 


»the court below and after the formal entry of judgment the follow- 
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Q. Now, I will read from Myers. 

A. The transcript filed in this case. That transcript also contains 
as a part of the entry of record in the court below after the formal 
entry of judgment the following: “Whereupon said plaintiff, by 
Parks, his attorney, entered his motion for a new trial herein, which 
motion is overruled by the court, to which ruling of the court in 

overruling his said motion for a new trial and the judgment 
623 of the court aforesaid the said plaintiff, by his said attorney, 

then and there excepted and prays an appeal to the circuit 
court, which said prayer it is ordered by the court be granted. 

Q. “ Neither the agreement of the parties nor the proceedings.” 

A..“Of the parties” is omitted. “ Neither the agreement as to 
the facts nor motion for a new trial nor the grounds thereof.” 

Q. “ Well incorporated in the bill of exceptions and the question 
arising upon this condition of the record.” 

A. The words “upon the condition of the record” are omitted. 

Q. “ Is whether the court can properly consider the alleged errors 
at all.” 

A. “Is whether the court will consider the alleged errors at all.” 

Q. You have mentioned the only differences between the two, have 
you not? 

A. Well, I think so. 

Q. You say that you did not’ consider that you had the right to 
copy the arguments of counsel as furnished by I’reeman? 

A. Whatever I have said in relation to that is on the record. 

Q. Well, what was the fact as to the arguments of coun- 

sel? 
624 A. As to whether I had the right to copy them. 
Q. Whether you did copy them or not? 

A. Your question was as to whether I had the right to copy them 

Q. No; my question is whether you have st ated that the argu- 
ments of counsel, as furnished by Mr. Freeman, was part of the 
material which you took pains to avoid? 

A. His mode of stating the arguments of counsel, the language 
euatieel by him in doing so, was probably in my mind in making 
that clause of the affidavit. 

(). Well, is it true or not; did you copy or did you not copy from 
Fre ‘e an’s book the arguments and authorities of counsel ? 

That would appear on an examination. 

”) Cannot you tell without examination whether, in making your 
book, you copied his in that regard ? 

A. I do not think or remember that I did. 

Q. Have you any recollection on the subject? If so, state it. 

A. I say I do not think or remember that I did. 

Q. You do not remember that you did ? 

A. No, sir. 

Q. You cannot swear whether you did or not; is that what you 

mean ? 
625 A. I think I have answered your question; whatever I have 
stated in the course of my testimony is, of course, sworn to. 
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Q. And vou now say you cannot swear whether or not you copied 
the arguments of counsel from Freeman’s book ? 

A. I say I do not think or remember that I did. 

Q. Well, do you remember whether or not, in this examination, 
you testified that the arguments of counsel as furnished by Freeman 
was part of the material which you took elaborate and careful pains 
not to use? 

A. Well, the testimony will speak for itself. 

Q. You do not now remember whether you stated so or not? 

A. The object of taking down the testimony in short-hand is to 
dispense with remembering very accurately these matters, and as 
you have it once I think that is enough. 

Q. Do you decline to answer the question? 

A. No, sir; I bave answered it. 

Q. Will you turn to page 486 of volume 38 and tell me whether 
you have copied from Freeman the authorities and points made by 

the attorney for appellants? 
626 A. It seems to be copied, so far as the authorities are con- 
cerned. 

Q. Look at the next case—Mr. Evans’ authorities ; are they copied 
or are they not? 

A. Yes, sir. 

Q. Copied, is it not ? 

A. Yes, sir. 

Q. Turn to page 212 of the 37th volume—Mr. Balance’s author- 
ities—and state whether or not they are copied verbatim. 

A. I have no doubt they are; yes, sir. 

Q. Is it not true that all the authorities cited by the counsel in 
any of the cases here and only those as reported by Mr. Freeman 


were put into your books? 


A. None were put into mine that had not been put into Mr. 
Freemans. 

Q. And what were in Mr. Freeman’s were put into yours? 

A. No, sir. 

@. You ommitted some of the authorities cited ? 

A. Yes, sir. 

Q. The only change was that you omitted some of them, of the 
arguments of counsel and authorities cited ? 

A. I may in some instances have corrected the paging, but I did 

not cite any new authorities. 
627 Q. Did not make any new arrangement? 
A. No,sir. 

Q. Who marked the paging on your book? 

A. The printer, I think—at at the top. 

Q. Yes; the top paging. 

A. I think it was done by the printer. 

Q. It was not done by you? 

A. No, sir. 
Q. Why was the paging made so irregular, the same page being 
sometimes repeated and sometimes there being a skip of three or 
four pages ? 
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A. Well, I did not regulate the paging. 
Q. Do you know why that was done? 
A. No; I do not think I do. 

Q. You knew it was done, did you not? 

A. Well, I knew that where new matter was inserted in my book, 
for instance, occupying several! pages that were not in Freeman’s, it 
would be necessary to repeat the paging which had gone on to the 
page, the top page from the last page of Freeman’s. 

Q. Do you mean it would be necessary to make it correspond 
with Mr. Freeman's ? 

A. Mr. Freeman’s paging and the star paging in the side 
628 of this book were intended to be identical. 

Q. Now, observe on page 491 of your book, volume 38, the 
next page to that is 495. 

A. Well, that results, I presume, from leaving out portions either 
of the statement of fact or of the brief of counsel. 

Q. Well, page 491 would indicate 491 of Freeman’s book ? 

A. Yes, sir. 

®. And 493 is the same? 

A. Yes, sir. 

Q. To make them correspond with Freeman’s pages the paging in 
your book is irregular? 

A. Yes, sir. 

@. And not consecutive? 

A. Yes, sir; the bottom paging is the only consecutive paging. 

Q. You say you did not prepare the table of cases? 

A. No, sir; 1 think not. 

Q. No proof of the table of cases was furnished you to read or 
examine? 

A. I think not. 

Q. Do you know who did it? 

A. No, sir; I did not know. 

Q. When did you return from New York during the summer 
that you were making these books? 

A. I think about the first of September. 
629 Q. State your best recollection as to whether those conversa- 
tions between you and Callaghan in regard to what. portions 
of Mr. Freeman’s book you had a riglit to copy from took place 
about the time of your return or how long afterwards? 

A. Some of my conversations were before, but those were very 
brief, and those that arose afterwards were mainly, I think, after the 
begin-ing of this suit. 

Q. When the price for your labor in this matter was being dis- 
cussed was not the question as to how the materials would be pro- 
cured also discussed between you ? 

A. I think that there was no other discussion of the mode of pro- 
curing the materials than that he stated that he knew Mr. A. P. 
Callaghan, of the firm of Callaghan & Co., was having a number of 
these volumes prepared for publication on a certain plan or system 
which he described. 

Q. State fully what it was. 
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A. And of which I have already stated in the previous part of my 
testimony—that is, taking the matter in Freeman’s book, which 
ras public property, including, specially, the opinion and the matters 
which were of record, but omitting Mr. Freeman’s literary 
630 work, making use of the facts that were of record, and using 
Mr. Freeman’s book as evidence of what the facts were. He 
wanted so much of the book as was public property adopted ; so 
much as was private property supplied from the opinion and from 
other portions of the book, if other portions indicated that they were a, 
public property on their face, and in that manner he proposed to 
get out the volumes, and asked me whether I would take them to 
do; if so, for what sum. 

Q. Did he then designate to you what portions of Mr. Freeman’s 
book were public property, or did he leave it to your discretion ? 

A. I think that was more a subject of subsequent correspondence 
and not all our conversations. 

Q. Well, did he at any time while you were at work on these 
books designate what portions of Mr. Freeman’s book you were to 
use as public property? If so, state what they were. 

A. The opinion. 

Q. Just answer the question as to whether he did designate, and 

then the other part of the question—what he designated. 
631 A. He designated what for the purpose of this piece of 
work he wished to be regarded as public property—what he 


considered we were entitled to take in the main. “4 
@. State what he so designated. 
A. The opinion and such portions of the statement of facts as 
bore internal evidence of being extracts from the records; more 
particularly the exhibits in evidence, extracts from decrees and 
from judgments and documents, and extracts of that kind; and, 
where there was a general statement in relation to arguments of 
counsel,-that it would be sufficient to confine the extract to the 
authors, without preserving any of the language of counsel or using 
any of the language of Mr. Freeman, but using Mr. Freeman’s 
statement as evidence merely upon which we might assume if we 
went to Ottawa and examined the proof on file — would find that 
the cases named were actually cited by counsel. 
Q. Did he propose or offer to furnish you any material except the 
books of Freeman’s? 
A. No, sir. « 
- 


Q. Did he say to you that he had had or was having other 
632 volumes of Freeman’s books reprinted in the same way ? 
A. Yes, sir. 
Q. Did he name to you what ones had been done in that way ? 
A. From 31 to 38, I believe, were to constitute the series. 
Q. Had you at the time this bill was filed done any work on any 
other volumes subsequent to 38? 
Defendants’ counsel objects to any testimony subsequent to volume 
38 as incompetent, irrelevant, and not proper cross-examination. 


A. Well, I do not know. a 
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Q. You say you do not know whether you have done any other 
work on any volume later than 38? 

A. At the time the bill was filed—I do not know when the bill was 
filed ? 

Q. Filed in December, 1877. 


Counsel for defendants instructs the witness that he* does not de- 

sire him to answer any questions concerning any volumes later than 

38, for the reason that it is not proper cross-examination and 

633 that complainant has closed his case without having gone 
into such volumes on the examination of his witnesses. 


Q. What do you say to that question ? 
A. I do not answer it if 1 am instructed not to. 


Redirect examination by Mr. Hica: 


Q. Turn to page 139 of volume 38, taking both editions, and 
state if that is one of the pages to which your attention was called 
by complainant’s solicitor, concerning which he instituted a com- 
parison with you between the two editions. 

A. I think it was. 

(). State whether the solicitor for the complainant, in instituting 
that comparison with you in reading from Mr. Freeman’s edition, 
read or stated all of the statements of the case as given by Freeman, 
or whether he omitted any; and, if so, how much did he omit? 

A. He omitted some fifteen lines or thereabouts where I say, “ The 
language of the will and the facts shown by the testimony appear 

fully in the opinion of the court.” Mr. Freeman says, 
634 “Under the following clause in his will.” Shall I read those 
fifteen lines? 

Q. Which were omitted by the counsel ? 

A. Yes. 

Q. If you please. 

A. “Second. To Charles Mason I give and bequeathe the follow- 
ing property, to wit: So much of lots 1 and 2, in block No. 15, in the 
southern addition of Miller et al. to Bloomington as is now enclosed 
by a fence, including the house where the Widow Crawford now 
lives. It appears from the testimony that lot 2 lies west and adjoin- 
ing lot 1, both were enclosed by an exterior fence, and were divided 
into seperate enclosures by fences running north and south through 
the middle of each. The house where the Widow Crawford lived 
was in the west enclosure. The dwelling of the testator was in the 
east enclosure, being on the east part of lot 1. 

Q. All of which matter you have just read is in the Freeman edi- 
tion, is it not? 

A. Yes, sir. 

Q. And which was omitted by the solicitor for the complainant in 
reading to vou? 

A. Yes, sir. 
30 Q. And does not appear in your edition? 
A. No, sir; it is all contained in the opinion of the court. 
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Q. Turn to page 197 of the two editions. Is that one of the cases 
to which your attention was called by complainant’s solicitor in his 
cross-examination, and on which he instituted a comparison between 
the two editions with you? 

A. I believe it was. 

Q. State whether the counsel for the complainant, in reading to 
you the statement of the case as it appears in the Freeman edition, 
read the entire statement, or whether he omitted any part of it. If 
he omitied any part of it how much did he omit? 

A. He omitted about thirteen lines, I think, and confined his read- 
ing—there are ten lines which he entirely omitted, I believe; three 
lines which he read the whole or portion and instituted some com- 
parison, and the portion read as being a copy and consisting of an 
extract from a judgment, beginning at the word “ whereupon” and 
ending at the word “ granted,” being seven lines. 


636 By consent of the parties the signature to this deposition is 
waived, 
EvuGENE Lb. Myers, Complainant, 
VS. ‘In Chancery. 


BERNARD CALLAGHAN et al., Defendants. 


‘Testimony taken before Henry W. Bishop, master in chancery of 
said court, Friday, the 17th day of January, A. D. 1879. 


Present: J. V. Le Moyne, Esgq., solicitor of the complainant, 
and James L. High, Esq., solicitor for the defendant-. 


D. Harry HAMMER, a witness called on behalf of the defendants, 
being first duly sworn, was examined in chief by Mr. Hiau, and 
deposes and says as follows: 


Q. State vour name, age, residence, and occupation. 

A. D. Harry Hammer; lawful age; occupation, attorney-at-law ; 
Chicago. 

Q. How long have you been an attorney-at-law ? 

A. About 15 years. 
637 Q. How long have you been practicing vour profession in 
Chicago? 

A. 13 years. 

Q. Do you know the complainant in this suit, Eugene B. Myers: 
if so, how long have you known hin? ; 

A. I have known Mr. Myers by sight ever since I have been in 
the city. | 

Q. State whether at any time after the great fire in Chicago of 
1871 you had any conversation with Mr. Myers concerning certain 
volumes of Illinois Reports; if so, when and where was the conver- 
sation had ? 

A. At some time between the 15th of February and the middle 
sof March, 1872. Mr. Myers called at my office, at No.3 West Madi- 
son street. 
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Q. State what was said by both of you in the conversation, if any- 
thing followed. 

A. Mr. Myers either noticed on the shelf or said that he called in 
reference to some Illinois Reports [ had. I think they were rang- 

ing from volumes 30 to 39. He asked me what I would take 
638 for them. I told him I did not care to sell them; that I pre- 

ferred to replace the set I had lost by the fire, and he said 
that it would be difficult to replace them; that these volumes I had 
were valuable. I think he offered me at the time $10.00 a volume 
for them; that they were out of print; that his plates had been de- 
stroyed in the great fire of October, and it was not his intention to 
reprint them. I then suggested to him that perhaps in due time 
some one else would re publish them. He stated that the expense 
connected with publishing would be so great that no one else would 
be likely to undertake the republication of those volumes. 

Q. Do you recollect anything else that was said between you at 
that conversation ? 

A. I think that was the main points on that question, as far as 
my memory serves me now. 

Q. Do you recollect whether anything was said by him, and, if 
if so, what, as to the means of furnishing copies of those volumes or 
as to how they could be obtained ? 

A. Well, Mr. Myers stated that be was purchasing odd volumes 

or portions of libraries, and that he had some on hand. 
639 (). What, if anything, did he state as to how he was purchas- 
ing, whether new volumes or second-hand ? 

A. Well, he said he was purchasing second-hand volumes and 
portions of libraries wherever he could get them. 

Cross-examination by Mr. Le Moyne: 

Q. Do you not remember that you sent a note or a postal card to 
Mr. Myers telling him you had some volumes and asking him to 
call and see you ”? 

A. I do not remember ever sending Mr. Myers a note. 

Q. Do you not remember that that visit to your office was made 
in pursuance of an invitation by you? 

A. I do not. 

Q. You cannot say whether it was or not? 

A. Ido not think it was; perhaps it might have been—my partner 
might have sent some such card, but I have no recollection of ever 
sending any such card. I think that one of Mr. Myers’ salesmen, 
John—lI don’t know his other name—frequently called at my office, 

and he may have informed Mr. Myers that those volumes 
640 were there. I never, to my knowledge, sent Mr. Myers or any 

one any postal card. The books I saved from the fire I did 
not care to dispose of, anyway. There was only a few. I saved 
them with great sacrifice and trouble. 

Q. Do you remember that the highest price he offered you was 
$6.00 for those volumes? 

A. No, sir. Iam positive that Mr. Myers told me that those vol- 
umes were worth $10.00 a volume. 
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Q. Did he tell you he would give ten for them ? 
A. That is my ‘best recollection. 


Redirect examination by Mr. Hien: 


©. You have been asked whether this interview did not come 
about at your request. State what was the result of it, as to whether 
you did or did not accept his offer. 

A. I refused to sell them to Myers on any condition. 


EvuGeNE Bb. Myers, Complainant, 
vs. >In Chancery. 
BERNARD CALLAGHAN et al., Defendants. } 


641 Testimony taken before Henry W. Bishop, master in chancery 
of said court, Saturday, the 18th day of January, A. D. 
1879 


Present: J. V. Le Moyne, Esq., solicitor for complainant, and 
James L. High, Esq., solicitor for defendants. 


FRANK SHEPARD, a witness called on behalf of the defendants, 
being first duly sworn, was examined in chief by Mr. Hiau, and de- 
poses and says as follows: 

Q. State your name, age, residence, and occupation. 

A. Frank Shepard; lawful age; occupation, law-book seller, 182 
Dearborn street; residence, 416 Michigan avenue, Chicago. 

Q. How long have you been connected with the law-book trade ? 

A. About eight yet irs. 

Q. State whether you know Mr. Myers, the complainant in this 
case; if so, how long have you known him ? , 

A. Ihave known him ever since [ have been in the law-book 
business. 

). For about eight years ? 
A. Yes, sir. 

642 Q. Were you ever in the employ of Mr. Myers prior to the 
great Chicago fire of 1871? 

A. Yes, sir. 

Q. How long and up to what time and in what capacity ? 

A. Up to the time of the fire as a clerk. 

Q. State, if you know, where Mr. Myers kept the stereotype plates 
of volumes 32 to 38 of the Illinois Reports prior to the great fire of 
1871. 

A. [ only know by hearsay. 

Q. Do you know by anything that he has told you? 

A. Yes, sir; I suppose they were kept in the basement? 

Q. Do you know from what he told you ? 

A. Yes, sir. 

Q. From information derived from him ? 

A. Yes, sir. 

oO Ww hat knowledge, if any, have you derived from statements 
made to you by Mr. My ers as to what became of those plates in the 
great fire of 1871? 
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A. They were burned. 

‘Q. You mean that you derived such knowledge from him ? 

A. Yes, sir; not of my own knowledge. | 

Q. When did he ever tell you that? 
643 A. Well, I was Mr. Myers’ clerk, and in the course of my 
| business with Mr. Myers he has told me at different times; I 
could not tell what dates. 

Q. He has told you several times ? 

A. Yes, sir. 

Q. When after the great fire of October, 1871, did you again have 
anything to do with Mr. Myers in a business way, if ever? 

A. About a year and a half after the fire. 

Q. In what capacity did you then become connected with him? 

A. Asa clerk. 

Q. How long did your relation continue with him after that 
time? 

A. About 16 to 18 months. 

Q. Have you any knowledge as to whether during that time Mr. 
Myers had any copies of any of the volumes of Illinois Reports from 
32 to 38 on hand or for sale in his business ? 

A. He did have. 

Q. From what source did he get them ? 

A. I do not know. 

Q. State in what condition they were; I mean as to whether they 
were new or second-hand volumes. 

A. I should call them secondhand. 

Q. Have you any knowledge as to whether during your see- 
644 ond employment there after the great fire Mr. Myers received 
any printed copies in sheets or otherwise of either of the vol- 

umes 32 to 38 of the Illinois Reports from Albany or elsewhere ? 

A. He did not, while I was with him. 

Q. State, if you know, whether, during the interval of your second 
employment with Mr. Myers, after the fire of 1871, he had any 
means of furnishing Illinois Reports, volumes 52 to 38, inclusive, 
other than at second-hand. 

A. He did not. 

Cross-examination by Mr. Le Moyne: 

Q. Mr. Shepard, what time did you go to work for Mr. Myers 
after the fire? Give the date. 

A. About the first of April, 1873. I went with him just after he 
moved in his Washington street store. 

Q. Do you remember how many copies of volumes 32 to 38 he 
had when you went there? 

A. No, sir. 

Q. Do you remember of writing up any of these volumes 
645 and putting them on the counter yourself? 
A. Yes, sir. 

Q. Now, were not those volumes what you would call new vol- 
umes that had been received from Albany? 

A. No, sir. 
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Q. How many were there, can you remember? 
A. I could not. 
Q. There was quite a number of them, wasn’t there ? 
A. Not such a very many. 
2. Well, how many, as near as you can recollect ? 
Oh, I should A he had, perhaps, 10 volumes of 30 and four 


or ge volumes of 31. That comprised all that there were—30 
and 31. 

Q. Did you not have some of 34? 

A. No, sir. 

Q. 35? 


A. No, sir. 

Q. Nor 38? 

A. No, sir; not that I remember. 

Q. Well, do you swear he did not have any, sir, within the time 
you were there ? 

A. New? 

Q. New? 

A. No, sir; he had not any. 

Q. And that he never had any new ones from that time 
646 out, as long as you continued with him ? 
A. Of what volumes ? 

Q. Of volumes 32 to 38? 

A. No, sir. 

Q. How long did you continue with him ? 

A. 14 or 16 months. 

Q. What was the occasion of your leaving him ? 

A. He discharged me. 

Q. For what? 

A. Well, the only reason that he ever gave me was that I over- 
stayed my time on vacation. 

Q. Did he not find out and charge you with selling books for 
other persons and being paid for them out of his business ? 

A. No, sir. 

Q. I mean outside of his business ? 

A. No, sir. 

Q. Were you not, while you were receiving a salary from him, 
selling books for Cockcroft? 

A. I was not. 

Q. Did you not sell any during that time? 

A. I did; I sold two sets of Lord Chancellor’s complete, which he 
didn’t have in stock ; they were my property; he never charged me 

with it, and never said that I did. 
647 Q. And that was never given as a cause of your discharge ? 
A. No, sir. 

Did you sell any volumes of the American Railway Reports? 
I did not. 
During that time? 
No, sir. 
Did your wife sell them ? 
No, sir. 
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Q. Did you have any circulars issued ? 

A. From me? 

®. Yes, sir. 

A. No, sir. 

Q. Did you have any one send any circulars out for you to ad- 
vertise law books for sale during the time you were working for Mr. 
Myers? 

A. I did not. 

Q. Did your wife send out any ? 

A. Not that I know of. 

Q. Did you have printed bills from Cockcroft & Co. during that 
time which you used ? 

A. I did not. 

@. You swear you never did use bills of that kind while you 
were in his employ, and send out bills for books? 

A. I swear that I never sold any books for myself while I was in 

his employ. 


648 Q. Did you ever send out any books sold for other persons 
than Myers during that time? 
A. Yes, sir. 


Q. Who for ? 

A. For James Cockcroft & Co. 

@. Where were the books sent from ? 

A. New York. 

@. Who sold them? 

A. James Cockcroft. 

Q. Who collected the money for them ? 

A. James Cockcroft & Company. 

Q. You had nothing to do with it? 

A. Nothing whatever. | 

(J. Were you a member of the firm of Cockcroft & Company ? 

A. I was not. 

Q. How did you have the bills send out ? 

A. Mr. Cockcroft had some 10 or 15 Western subscribers to the 
American Railway Reports, which he gave me when he left here in 
payment of some back debts that he owed me, that he turned over-to 
me, and he would send the books, and then I would be allowed on 
the difference. 

Q. Was that while you were at work for Mr. Myers ? 

A. Yes, sir; Mr. Myers knew and Mr. Myers gave me before Mr. 

Cockcroft the privilege of attending to all the unfinished 
649 business that Mr. Cockcroft had. Mr. Cockcroft went in and 
saw Mr. Myers and asked him if I could do it. 

Q. Was that in your presence ? 

A. Yes, sir; and Mr. Myers agreed to it. Then I went away on 
a vacation three or four months after I was with Mr. Myers; went 
to work for him the second time, and Mr. Myers did not pav me 
anything in consideration that I was receiving money from Mr. 
Cockcroft ; refused to on that account. 

Q. Was that when you settled—at the time you left? 

A. We settled monthly. 
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Q. Do you mean to say that Mr. Myers did not pay you for the 
time you were entitled to be paid ? 

A. I said that I was gone about three months after I went to work 
for Mr. Myers. I say that I took a vacation of about a month, and 
that Mr. Myers refused to pay me for that month because Cock- 
croft was paying me for attending to his business, and with the con- 
sent of Mr. Myers. 

Q. That was not, then, at the time of your discharge ? 

A. No, sir. 
650 Q. That this question | arose ? 
A. No, sir. 

Q. You were paid all that you claimed was due you from Mr. 

Myers, were you not ? 


A. No, sir. 

@. You was not? 

A. No, sir. 

@. You did not settle with him in full, then? 

A. Well, I never said anything about that. Mr. Myers owes me 


still for half a week. I never asked him for it. Mr. Myers paid 
me at the time I was discharged. I went away the first of August, 
I think, and came back the first of September and Mr. Myers paid 
me for that month. 

Q. What month ? 

A. For the month of September, which I was gone. 

Q. Well, but I understood you to say that you were gone in Au- 
xust ? 

A. Well, this was when I first went to work for him—the year 
before that. 

Q. My question was whether, when you were discharged, you 
were paid in full or settled with Mr. Myers ? 

A. I was not paid in full; no, sir. 

Q. You gave a receipt in full, did you not? 
651 A. I did not. I gave no receipt whatever. Mr. Myers, I 
presume, considered it in full. He paid me for a month- 

rages—that is, | was really in Mr. Myers employ until I came back— 
till he discharge dme. I was in his employ and he paid me up to 
the time he discharged me, but he did not pay for half a week. He 
still owes me for half a week now. 


Mr. Hiaeu: 


Q. In whose employ were you between the date of the great fire 


in 1871 ‘and the time when. you subsequently entered Mr. Myers’ 


employment? 
A. I had charge of the relief department for the city—I cannot 
give the dates—and from there I went to Mr. Cockcroft. 
Q. How long were you with Mr. Cockcroft ? 
A. About a year 
Q. Do you mean the year immediately preceding your going back 
into Mr. Myers’ service ? 
A. Yes, sir. 
Q. And this arrangement, as I understand you, concerning the 
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transaction of Mr. Cockcroft’s business was brought about for 
652 the purpose of paying—securing you a balance of indebted- 
ness due from him to you? 
A. That he owed me at the time he went away, and with Mr. 
Myers’ consent. 


Mr. Le Moyne: 


Q. I understand you to swear you did not continue to do Mr. 
Cockcroft’s business or business in that name after you went into 
Mr. Myers’ employ ? 

A. You did not understand me that, because I have not sworn it. 

Q. Did you continue to do this business while you were in Mr. 
Myers’ employ? 

A. I continued to do Mr. Cockcroft’s business; yes, sir. 

Q. All the time you were in Mr. Myers’ employ ? 

A. Yes, sir. 

Q. How long after you went in there? 

A. Leould not tell you that; whenever there was any business 
came up I attended to it. 

Q. Was that all the time of your employment with Myers? 

A. Probably. 

Q. You continued, then, todo that business during the time 
653 that you were in Mr. Myers’ employ? 
A. Yes, sir; with the consent of Mr. Myers. 

Q. I did not ask you anything about the consent. 

A. Well, that was quite an important fact. 

Q. When did Mr. Myers give that consent to you? 

A. Before I went to work for him. 

Q. Did he then stipulate that you should continue to do this busi- 
ness while you were in his employ? 

A. Well, I would not say that. I was to attend to any business 
of Mr. Cockcroft’s. Mr. Cockcroft, the same as any business man 
leaving the city, had ten thousand fags and ends to be attended to. 

Q. ‘To close up? 

A. Yes, sir. : 

Q. Now, is it not true that after you went into Myers’ employ 
books were shipped to you from New York to be sold for Mr. Cock- 
croft? 

A. It is true that after I went into Mr. Myers’ employ there was 

ubout ten volumes—I think it is just ten volumes—of Ameri- 
654. can Railway Reports that Mr. Cockcroft owed me and gave 

me that were shipped te me. Those books were for sub- 
scribers that Mr. Myers never had had and had nothing to do with 
in any way, shape, or manner. They were Mr. Cockcroft’s sub- 
scribers. It was a continuation; consequently, as the new volumes 
came out they were shipped to me, properly done up and labeled, 
ready to send off. I collected the money and paid Mr. Cockcroft 
the difference. I think he allowed me two dollars on a volume. 

(J. State what volumes they were. 

A. I could not tell you that; they were all the volumes probably 
that came up to the time, with what dropped off. Some dropped off. 
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Q. All the volumes of what? 

A. American Railway Reports. 

Q. How long after you went into Mr. Myers’ employ was the last 
that you delivered or sold of that kind; do you remember ? 

A. I could not tell you that. I can tell by referring to Mr. Cock- 
croft’s books. 

Q. Have you charge of Mr. Cockcroft’s books still ? 

A. I never had charge of them. 
655 Q. Have you his books still? 

A. I never had them. 

. How can you tell by referring to them, then ? 
. By referring to New York—to his books. 
That is the only way you can tell ? 
. Yes, sir. 
You had no books of your own ? 
. At that time? 
. In regard to this transaction. 
. I kept no books—no, sir. I have memorandums that will 
show. There was nothing concealed about it. 

Q. Will you bring that memorandum here and show it ? 

A. I will if I can find it—yes, sir. There is nothing in any way, 
shape, or manner but what I would just as leave Mr. Myers would 
know or that he did not know at the time. 

Q. Do vou swear that Mr. Myers did not give that as a reason for 
your discharge when he discharged you ? 

A. I swear positively that Mr. Mvers did not. Afterwards I heard 
that Mr. Myers said that I was selling books around town, and I 

had a party go to Mr. Myers and ask him if he thought that 
656 I had in any way, shape, or manner taken any of his stock 

and sold it—was not dishonest, in other words, and Mr. Myers 
told that party that I was not. 

Q. Were you present at that time? 

A. I was not, but that party will swear to it. 

Q. Now, you swear that Mr. Mvers did not then, at the time he 
discharged you, give that as a reason for the discharge? 

A. I swear positively that Mr. Myers never made any charge what- 
ever to me positively; Mr. Myers wrote mea letter when I came 
back 

Q. I object to you stating what the letter is; if you have got the 
letter produce it. 

A. I do not know whether [ have or not; itis nothing that I paid 
any attention —; probably I have that letter. 

Q. Do you not remember at the time that Mr. Myers discharged 
you that he told you he did not want you because you had been sell- 
ing, without his knowledge, Cockcroft’s books ? 

A. If Mr. Myers says that to you he lies; he never did. 
657 Q. Will you please answer my question without regard to 
what Mr. Myers may or may not say. 

A. He never did, in any way, shape, or manner, make any charges 
to me from that day to this. 
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Mr. Hieu: 


Q. Was it not the fact when you left Mr. Cockcroft’s employ and 
went into Mr. Myers’ employment the second time, about the month 
of April, 1873, you have testified, that Mr. Cockcroft was then clos- 
ing up his business here and that he then left and went into busi- 
ness in New York city ? 

A. It was. 

Adjourned to 11 o’clock a. m., Monday, January 20, 1879. 


Monpay, January 20, 1879. 


Met, pursuant to adjournment, at 11 o’clock a. m. 
Present : Same as before. 


The cross-examination of the witness was then resumed by Mr. 
Le Moyne as follows: 


Q. When you were discharged by Mr. Myers was it done verbally 
or by letter? 

A, By letter. 

Q. Have you the letter? 

A. I have. 

Q. Please produce it. 

658 (Witness produces letter.) 

Are you willing to have it attached to your deposition as an ex- 
hibit or would you prefer to have a copy attached ? 

A. It does not make any difference to me. 

Mr. Le Moyne: I will ask to have it attached, then. 

The Wrrness: I prefer to have the original ; [ might want to have 
it framed. 

A copy of the letter is hereto attached, marked “ Exhibit A.” 

Q. In the letter I observe it says, “ Your salary will be continued to 
Oct. 1, if desired.” Did you draw your salary to October lst? 

A. No, sir; I did not draw my salary to October 1. 

Q. After this letter was written how much money did you receive 
from Mr. Myers for your salary ? 

A. $100. 

Q. Was that the amount of your salary per month ? 

A. Yes, sir. 

. You did not continue to work there any longer, did you, after 

this letter ? 
659 A. No, sir. Can I speak ? 
Q. If you wish to make any explanation of these answers 

now doso. 

A. Not of these; I might want to make one of an answer I made 
here the other day. 

Q. I have no objection to your doing so now. 

A. I swore that I did not give Mr. Myers a receipt in full. Now, 
I am not positive about that; I might have done so, but I do not 
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ever afterwards I intended to deduct the amount that I claim was 
due me, although I never did have, and consequently we never ex- 
changed any W ords in regard to it. 
Q. Well, you could not ‘have deducted it after giving a receipt in 
full. 
A. Not if I give one; but I am positive that I did not, although 
I won’t swear that I did not; ifhe has got a receipt in full, why he 
has got it. 
Q. You stated that Mr. Cockcroft desired you to finish up his busi- 
ness after he went away ? 
A. Yes, sir. 
Q. And that that was what you did in the way of selling 
660 books, I understand you ? 
A. Yes, sir. 
Q. And that was all I understood you to say you did ? 
A. Yes, sir. 
Q. And he went away, as I understood you, shortly previous to 
the time when you went in with Mr. Myers? 
A. I think he did not go away for some weeks after I went with 
Mr. Myers. 
Q. You also stated that Mr. Cockcroft gave you ten volumes of 
reports ? 
A. I am not positive on the number, whatever the number was 
he gave me, whether it was ten or fifty. 
Q. Were those some of the volumes that you sold afterwards ? 
A. Yes, sir. 
Q. Did you not sell those ten volumes to Mr. Myers? 
A. I did not. 
Q. Did you sell any of them to Mr. Myers? 
A. [ did not. I never sold anything to Mr. Myers. 
What volume of American’ Fail way cases was it of which Mr. 
Cockcroft gave you these copies 
A. I could not tell you. 
Q. When was it? 


661 A. I could not tell you that. 
Q. Was it about the time he went away ? 
A. No, si 


Q. Was it afterwards ? 

A. These volumes that I sold were a continuation. The Railway 
Reports were continued. I think they came out, then, one volume 
a year. I tried to find some memorandums in regard to it, which 
I cannot, but I think that I sold either two or three volumes—that 
is, of the continuations—whatever the number was of that one vol- 
ume. 

@. Iam asking you in regard to the volumes which Mr. Cock- 
croft gave you, as you said on account of some debt that he owed 
rou. 

A. Now, Mr. Cockcroft never gave me those till the volumes came, 
whenever that was. 

Q. You cannot say now when it was he gave it to you, whether 


it was in 1873 or 1874? 
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A. I presume there was a volume in 1873. 
Q. And the ten copies that you have sworn that he gave you 
were of the volume that came out in 1873; is that what you mean ? 
A. Whatever volumes there were—yes, sir. 
Q. In 1873? 
662 A. I do not swear to any dates at all. 
Q. You do not swear, then, that those volumes that you 
got from Cockcroft were given to you in 1873 or 1874 or 1875? 
A. No, sll 
Q. Were they all given at once? 
A. No, sir; they were a continuation. 
Q. Well, were they all given to you at once? 
A. They could not have been given to me at once, for they only 
came out once a year. 
Q. Suppose they had been given to you in 1875, could he not 
have given you the volumes that were out up to that time? 
A. No, sir; because he supplied himself after it was published 
before he left. 
@. And that could not have been done? 
That could not have been done. 
Q. So you will swear that they were not all received at one 
time ? 
\. Only the books that were out at that time. 
Q. You cannot say what year it was in? 
A. No, sir. 
(. You cannot say what year you received any of them ? 
A. No, sir; not to swear to it. 
663 Q. But you know they were not all received one year? 
They could not have been, because they were not pub- 
lished. 


Q. Were you not in 1875 shipping by the express company here 
books to different parties in the name of Cockcroft & Company, C. 
Q. D.? 

A. Only the railway reports. 

Q. Did you ship those reports in that way during 1875? 

A. I do not know. 

Q. You do not know whether you were selling them then or 
not? 

A. I do not know; if they came out in that year, I was. 

Q. You cannot swear now whether you were sending off these 
American Railway Reports during the year 1875, C. O. D., in the 
name of Cockcroft or Cockcroft & Company ? 


> 


A. No, sir. 

(). You — swear to it one way or the other ‘ 
A. No, s] 

Q. You hi ave no recollection on that subject { ? 
A. No, sir. 


Q. Can you remember of — yping any books by the United States 
Express Company on July 19, 1875, Cockcroft & Company to Cow- 
gill; Wabash, Indiana ? 

A. No, sir. 
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Q. You do not remember whether you did or not? 
A. No, sir. 
664 Q. Do you remember on the same day of shipping any to 
W. H. Barnes, Jacksonville, Illinois? 

A. No, sir. 

Q. Do you remember of shipping any books in the name of Cock- 
croft & Company by the same express, on the same day, to Tannehill 
& Fee, Centreville, lowa? 

A. No, sir. 

Q. I will ask you whether you did not ship books in that same 
way to J. D. Marston, Cambridge, Illinois, on the same day by the 
same company ? 

A. I do not know, but from your asking about so many names I 
have no doubt that a volume at that time was published. If so, why 
I did. I have sworn here that I shipped. If I have not I swear 
now, so as to be understood, that I shipped every volume that Cock- 
croft sent me that was published; they were a continuation. As 
those were published I shipped them. Now, if there was a volume 
published July 19, I shipped it. 

Q. Well, I have no knowledge as to whether there was a voluine 

published at that date. I am only asking as to whether you 
665 did not ship books in that manner at that date? 
A. I do not know. 

Q. You cannot recollect ? 

A. I cannot recollect; doubtless I did. 

Q. Now, observe all the shipments that I have called your atten- 
tion to were made on the same day by the same express company, 
all made C. O. D.? | 

A. Yes, sir. 

Q. You say that you have no recollection of any of them ? 

A. I say that I have no recollection of anv of them. 

Q. Was it so common, then, for you to ship books at that time 
that you cannot recollect whether or not these books were then 
shipped ? 

Defendants’ counsel objects to any further questions concerning 
the shipments of books by the witness as not proper cross-examina- 
tion, and instructs the witness that he is under no obligation to an- 
swer the same unless he desires. ) 

A. I believe I would like to answer that question. I wasshipping 

books when they were published. If a volume was published 
666 then I shipped it. I kept no books, and was in no business 

for myself, and consequently could not te!l whether that was 
the date or not. 

Q. You cannot tell, then, how many you shipped at that time? 

A. No, sir; but if only a volume was published a year I could 
not have shipped a very great many. 

Q. I am asking you only about your recollection. 

A. I cannot. 

Q. You have no recollection of how many books you shipped in 
that way in July, have you? 
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A. No, sir; I may have shipped one and I niay have shipped 
forty. 

Q. You receipted, did you not, for the return collections to the 
express company ? 

A. I did, at Mr. Myers’ store; very many of them were brought 
there. Mr. Myers knew I was doing it. 

Q. I did not ask you anything about what Mr. Myers knew. 

A. Well, I am telling you. 

Q. You are telling this because you want to tell it and not be- 
cause you are asked to. 

A. Well, I am telling the whole of it. 


667 EuGenNeE B. Myers, Complainant, ) 
v8. >In Chancery. 
BERNARD CALLAGHAN et al., Eutindents | : 


Testimony taken before Henry W. Bishop, master in eT tis of 
said court, Tuesday, the 21st day of January, A. D. 1875 


Present: J. V. Le Moyne, Esq., solicitor for complainant, and 
James L. High, Esq., solicitor for defendants. 


JEREMIAH LEAMING, a witness called on behalf of the defendants, 
being first duly sworn, was examined in chief by Mr. Hien and de- 
poses as follows: 


4 State your name in full and your residence and occupation. 
Jeremiah Leaming; age, 48; residence, Chicago, Illinvis; oe- 
Pn a lawyer. 

Q. How long have you been practicing law in Chicago or else- 
where? 

A. In Chicago since January, 1867. 

Q. Do you kuew the complainant in this case, Mr. Eugene B. 
Myers; if so, how long have you know- him ? 
668 A. I have known him ever since I have been in Chicago, 
and I do not know but before. 

Q. State whether at any time after the great fire of October, 187], 
you had any conv ersation with Mr. Myers concerning the volumes 
of Illinois Reports from 32 to 38, inclusive; if so, when and where, 
and state the substance of such conversations as near as you recol- 
lect them. 

A. Yes, sir; I had several conversations with the complalneiel 
I lacked from volumes 31 to 38, excepting, perhaps, volume 36, to 
complete the Illinois Reports. 

Q. You may state in this connection what was the occasion of 
your lacking these volumes. 

A. My library was burned in the fire of 1871, which contained the 
Illinois Reports, and I had been able, parti ally, to collect volumes, 
I think, up to 31, inclusive, and then there was a gap that I could 
not fill. J applied to Mr. Callaghan as well as to Mr. Myers to see 
if I could procure these volumes, and to the complainant particu- 
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larly, knowing that he generally furnished reports of this 
669 State,and endeavored to procure these volumes from him, and 

there were some, I think, above the forties—above 38, one or 
two volumes, possibly more; I do not now recollect—and hesaid that 
he was unable to get them; that possibly he might be able to pick 
them up, and from time to time I called upon him with the view of 
seeing whether he did get them. 

Q. When did you first call upon him for that purpose? 

A. I should think probably within a short time after the first. I 
do not recollect precisely the time, but a short time could have 
elapsed before I attempted to replace the library in that respect. 

Q. What did he say to you when you first applied to him after the 
fire for these volumes. 

A. On the first application, as nearly as I can recollect, it was a 
general talk to that effect, substantially that everything had burned 
up. It was not very long after the fire; how long precisely I could 
not say. 

Q. What, if anything, did he say as to the sources from which he 
might be able to procure these volumes for you, if he could procure 

them ? 
670 A. He said his only reliance was in picking them up from 
parties who were willing to sell them through the country in 
different places. 

Q. State whether at any time after you first applied to him in this 
way you made subsequent applications to him for these volumes or 
any of them; and, if so, when and during what years and what 
Was said ? 

A. Well, I made numerous applications to him during the subse- 
quent years up, I will say, to 1876, and I do not know—I will not 
say—at all times personally to Mr. Myers, because I would frequently 
call in his store when he was not there; but I made frequent appli- 
cations. 

Q. At the store to him or his employees ? 

A. Yes, sir. 

Q. What did they tell you, in substance, at these different appli- 
vations that you made for these volumes during the years I have 
mentioned? 

A. They told me that they did not have them and could only 

get them by the manner I have mentioned above- 
671 finding some attorney who was willing to sell them or by 
chance picking them up. 

Q. What, if anything, was said at any of these interviews with 
reference to the republication of these volumes from 32 to 38, in- 
clusive ? 

A. Atsome of these interviews—I could not state positively which ; 
I think the early part of them, probably within a year or so after 
the fire—I had a conversation with Mr. Mvers in reference to the 
prospect of these books being published, and he gave me to under- 
stand—I do not know that I can repeat his language, but the sub- 
stance of it was that these books would probably not be repub- 
lished ; that there was not enough money in them to warrant the 
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expense of republication. I think he said something about the 
stereotype plates or some or all of them being destroyed and that 
the cost of reproduction would be more than would pay for the 
venture. 

Q. What, if anything, did he say as to whether he himself would 
republish any of them ? 

A. That he would not republish them on his own account, 
672 as I understood him. 
Q. What reason did he give for that? 

A. The reason that I have stated—that there was no profit in it. 

Q. State whether you ever succeeded in getting these volumes from 
him. If so, when? 

A. No; I never did. 

Q. And you applied to him from time to time, as I recollect your 
testimony, down as late as the year 1876? 

A. Yes, sir. 

Q. During the different years from the great fire of 1871 down to 
and including the year 1876? 

A. Yes, sir; there was one year in which I did not make one or 
more applications to him. 

Q. Do you recollect whether at any of these interviews in connec- 
tion with lis statements that he could not only get them by picking 
them up here and there he said anything as to the price at which 
they could be had; and, if so, what? 

A. I think:-he did; something from $8.00 to $10.00, and some 
of them—some one or two volumes that were particularly scarce— 

I think he ran as high as $14.00 and $15.00. 
673 ®. $14.00 or $15.00 a volume for some of the scarcer ones? 
A. Yes, sir. Let me see. There were one or two volumes 
that were particularly desired; which they were at this moment I 
cannot recollect; they were particularly scarce—claimed to be. 

Q. Were these volumes that he claimed were particularly scarce 
and the price of which he said would be $14.00 or $15.00 between 32 
and 38? 

A. Yes, sir; one of them was, at least. 

(. State whether you ever did procure these volumes from 32 to 
05, inclusive, from any source. If so, when and from where? 

A. Either the 36th or the 37th; there was one volume between 
that | had; which one I cannot at this moment say ; no, I did not 
get them till within the last year. 


Cross-examination by Mr. Le Moyne: 


Q. You made an affidavit in this case once before, did you not? 
A. Yes, sir. 
Q. Did you tell all you knew about it then ? 
A. So far as I recollect it, I presume I did. 
674 Q. Did you know as much about it then as you do now? 
A. Yes, sir; quite as much, I presume. 
Q. Did you not decline to leave an order with Mr. Myers for these 
reports at the higher price they might cost for these odd volumes? 
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A. I could not say positively with regard to that. I know I called 
for them from time to time to see if they had them. 

Q. You asked whether they had them in stock, did you? 

A. ILasked whether they had them in stock or any prospect of 
getting them. 

Q. But you never left an order for him to get them for you, did 
you? | 
A. My impression is that I did at one time, but I am not sure; I 
am not positive. : 

Q. Do you know that the lawyers in Chicago filled up their sets 
of Illinois Reports after the fire with these very volumes that you 
speak of? 

A. I know that some of them got them ; yes, sir. 

Q. The volume that you say he named to you as being so 
675 expensive, do you not remember that that was the 46th? 

A. It was either the 45th or 46th. I know that was very 
expensive. I have forgotten now which one it was. It was one of 
these two that was very expensive, and I think one between. The 
16th was a very troublesome volume to get; that I had. ‘There was 
some one, I think, to the best of my recollection, between the 3lst 
and 38th. : 

Q. Cannot you specify which one it was? 

A. No; I do not now recollect it. 

Q. Do you not remember that he told you that they were all scarce 
from the 16th up? 

A. That would be my recollection, that he did. It is a matter of 
fact. 

Q. Asa matter of fact they could be got easily ? 

A. Oh, no; they could not be got easily. 

Q. Then your recoilection is from the 18th up they were hard to 
get, were they not”? 

A. Yes, sir. 


EvuGENE B. Myers, Complainant, 
US. ; In Chancery. 
BERNARD CALLAGHAN et al., Defendants. 


676 Testimony taken before Henry W. Bishop, master in chancery, 
of said court, Friday, the 10th day of January, A. D. 1879. 


Present: J. V. Le Moyne, Esq., solicitor for complainants ; 
James L. High, Esq., solicitor for defendants. 


GEORGE W. Beck, a witness called on behalf of the defendants, 
being first duly sworn, was examined in chief by Mr. Hiau, andd e- 
poses and says as follows: 

Q. State your name, age, residence, and occupation. 

A. My name is George W. Beck; age, 28 years: residence, 54 
Rush street, Chicago; occupation, a clerk. 

Q. In what business were you engaged during the year 1877? 

A. 1 was with Callaghan & Company. 
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Q. In what capacity ? 
A. Shipping clerk. 
Q. And are you still with them? 
A. Yes, sir. 
A. Do you know the complainant, Eugene B. Myers, in this 
case ? 
A. Yes, sir. 
Q. How long have you known him ? 
A. Ever since I have been in Callaghan & Company’s employ- 
ment. 
677 Q. State whether at any time during the year 1877 you 
had any conversation with Mr. Myers concerning an ex- 
change of Illinois Reports between him and the firm of Callaghan 
& Company. 
A. I have had several. 
Q. When did you first have an interview with him upon that 
matter, and how did it come about? 
A. In March, 1877. I was sent down to Mr. Myers by A. F. Cal- 
laghan. 
Q. For what purpose’? 
A. To try and make some arrangement with Mr. Myers to pur- 
chase his volumes, 39 to 46, inclusive. 
Q. What was said and done between Mr. Myers and you at that 
interview ? 
A. I told Mr. Myers what I came for. 
Q. What did you tell him? 
A. That [ came down to try to make some arrangement to buy 
his 39 to 46. 
Q. Well, go on and tell us all that was said and done. 
A. I wanted to know at what price he would sell them. The 
first proposition he made was that he would sell them at the same 
price that we would sell our reprints to him. That 
678 offer 1 declined. He then said that he would sell them at 
the same price as we would sell Mr. Freeman’s volumes, 
from 47 to the end of the set. That offer I returned with to the 
store and reported it to Mr. A. P. Callaghan, and he told me to ac- 
cept that. 
Q. What did you do then ? 
A. I went to Mr. Myers and told him we accepted that proposi- 
tion, and then ordered three sets—I think it was three sets—that 


O. Three sets of what? 

A. Of volumes 39 to 46. 

. Were those three sets then delivered ? 

A. They were delivered ; yes, sir. 

©. What was done afterwards, if anything, under that arrange- 
ment so made between you and Mr. Myers? 

A. I several times after that went aud ordered sets as we wanted 
them for our orders. 

Q. How long did you continue to work under that arrangement ; 
do you recollect ? 
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A. All of March and April, [ think. 
Q. What then took place, if anything ? 
A. Then Mr. Myers declined to furnish us those volumes at that 
price any longer. 
679 Q. Did you have any further interview with him about this 


- 


matter? 

A. I did some time afterwards. 

Q. When, as near as you recollect ? 

A. Well, I don’t know, it must have been in May some time. 

Q. Where did that interview take place ? 

A. At Mr. Myers’ store. 

Q. What was said by both of you? Go on and tell us all 
about it. 


A. I don’t recollect precisely what was said, but the sum and sub- 
stance of it was that he refused to sell us his volumes, as near as I 
recollect. 


Q. What did you say to him upon that point? 

A. I told him that his course with regard to those volumes, 39 to 
46, would compel Callaghan & Co. to reprint them, as they had to 
have them in order to complete sets. 

Q. What did he say to that ? 

A. He said: “If they reprint my 39 to 46 I will put a rod in 
pickle for them.” 

Q. What else was said between you ? 

A. There was no special conversation after that, I do not think. 

Q. Did he say anything in that conversation, and, if go, 
680 what, concerning the reprinting of volumes 32 to 38 by Cal- 
laghan & Company. 

A. Nothing whatever. 

Q. What was the fact as to whether during the year 1877 the em- 
ployees of both firms, Callaghan & Company and Mr. Myers, were 
back and forth between each other’s stores ; and, if so, to what extent 
and how often ? | 

A. The employees of both stores were back and forth, I might say, 
daily. 

Q. For what purpose? 

A. For the purpose of buying and selling goods. 

Q.-I will ask whether at any time during the year 1877, when the 
employees of Mr. Myers came to the store of Call: ighan & Company, 
in the usual course of business, anything was said ‘by them concern- 
ing the reprint of volumes 52 to 38 of Hlinois Reports by way of en- 
quiring their condition, or otherwise ? 

A. They invariably inquired as to what condition the reprints 
were in. 

Q. What do you mean by they? Can you name some of these 
employees ? 

A. There was Mr. Beckwith, one of the clerks, and Mr. Myers’ son— 

— L., I think it is. 
681 Q. State, if you know, whether they were in his employ 
during the year 1877 ; 

A. I believe they were in his employ ; yes, sir. 
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Q. When they made these inquiries, as you have testified, con- 
cerning the condition of these reprints, what, if anything, was said 
to them by way of informing them as to the condition ? 

A. They were always told as to what condition they were in. 
When a volume would be ready we gave them ali the information 
that we possessed at the time in regard to them. 

Q. Do you recollect any particular conversation that you ever had 
with George Myers during that summer concerning these reprints ? 

A. In the conversation I had with George Myers 

Q. About what time, if you recollect any particular or special 
conversation ? 

A. That was about May, I think—the end of April or May. 

Q. At what place? 

A. At Mr. Myers’ store we talked back and forth on the subject of 
reprints. 


Q. What reprints ? 7 
682 A. Of 1 and 19 to 38, inclusive; we made a wager that they 
would not all be out on the 4th of July. 

Q. Did George, at that time, make any statement to you; and, if 
so, What, in the nature of an objection to the reprinting of those 
volumes by Callaghan & Company ? 

A. None whatever. 

Q. State whether at any time in these various interviews, of which 
you have testified, between yourself and Mr. Myers and between 
yourself and the employees of Mr. Myers, either or any of them ever 
made any statement to you; and, if so, what, in the nature of an 
objection to the reprinting of these volumes? 

A. I never heard any from either of them. 

Q. When did you first learn that Mr. Myers objected to the re- 
printing of these volumes by Callaghan & Company? 

A. When this bill was tiled—when this suit was commenced. 


Adjourned to Jan. 16, 1879. 


683 WEDNESDAY, January 15, 1879. 
Met pursuant to adjournment. 
Present: Same as before. 


The direct examination of George W. Beck was resumed by 
Mr. Hiau as follows: 


Q. You have stated that you were salesman in the employ of the 
firm of Callaghan & Company during the year 1877. 

A. Shipping elerk and salesman. 

Q. Shipping clerk and salesman ? 

A. Yes, sir. 

Q. State whether during the year 1877 you sold or delivered any 
copies of the volumes of the [llinois Reports, of their reprints from 
32 to 38, to the complainant Myers. 

A. I did. 

Q. State what volumes and mention the date of each one. 

A. On September 15, 1877, I sold Illinois Reports, volume 33. 
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Q. And delivered it on the same day? 

A. Yes, sir. 

Q. Now, the next volume and the date? 

A. September 21st, sold volumes 34 and 35; October 16th 
684 Isold volume 35, and November 7th, volume 36. 

Q. Were all these volumes of the reprints by Callaghan & 
Co. in contest in this case ? 

A. Yes, 

Cross-examination by Mr. Le Moyne: 

You say you were sent by Callaghan & Co. to Mr. Myers to 
make an arrangement by which you could purchase 39 to 46 or 
copies of them. Give the date of that arrangement. 

\. That was in March. ! 

@. What day in March? 

A. I do not recollect the exact date. 

@. Have you any way of fixing it? 

A. I can fix it by the date of ‘the purchase—by turning up my 
bills of the day we purchased the sets. 

Q. Were the first sets under this arrangement bought of Myers 
the same day that the arrangement was made? 

A. The same day the arrangement was perfected ; yes, sir. 

@. How long before that was it that the first conversation took 

place between you and Myers on that sub ject ? 
685 A. My recollection is that there was an interval of a day. 
The first day that I went to see Mr. Myers we did not come to 
any arrangement, and I| think it was the next day that we settled 
about the price. 

Q. In the conversation between you and him and his employees 
in regard to the reprints do you mean to swear that the volumes— 
the number of the volumes—of the reprints was specified in those 
conversations ? 

A. No, sir. 

Q. It was a general talk between you about such volumes as Cal- 
laghan & Co. were reprinting, was it? 

‘A. Yes, sir. 

Q. There was no other designation of them except your reprints 
or the reprints of Callaghan & Co. ? 

A. Just our announced reprints. 

Q. At the time that you had the conversation referred to with Mr. 
Myers, in which you say he proposed to give you volumes 39 to 46 
at the same price that you would furnish him your reprints, what 
reprints had Callaghan & Co. at that time? 

A. Well, I cannot say what volumes we had out at that time; my 
recollection is not good enough for that. 

@. Do you remember any that they had out? 


686 A. I cannot say positively what volumes we lad out at 


that time. 
Q. Did you not have volumes 2 to 18 then out in reprints? 
A. Yes, sir; the Underwood edition. 
Q. Did you not have volume 19? 
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A. Yes; 1 am very certain volume 19 was ready at that time. 

@. Did you not have volume 31? 

A. I think so. 

Q. Now, can you remember any other of the reprints that you 
then had? ; 

A. There was several volumes out between 19 and 38, but the 
exact volume I cannot tell. 

Q. Now, did you have any at that time above 31? 

A. I'think not, but I could not say positively. 
Q. Do you not know that 32 was the first volume that Callaghan 
& Co. had out of the volumes claimed by Myers r 

A. I think it was the first that was issued ; yes, sir. 

@. Do you not know that that volume was not got out by Calla- 
ghan & Co. until about the first of June? 


A. Which volume? 
O. Sa. 
A. I do not know, sir. I do not recollect when it was is- 
sued. 
687 Q. Nor do you recollect the date of the issue of any of the 


volumes by Callaghan & Co. claimed by Myers? 

A. No, sir; if you tie me down to any specific date I could not. 

@. At the time Mr. Myers told you if Callaghan & Co. under- 
took to publish his volumes and he said if they published them he 
would put a rod in pickle for them do you undertake to say that he 
then undertook to enumerate the volumes that he said he would 
prosecute them for publishing ? 

A. Yes, sir. 

©. You swear that he then named 39 to 46? 

A. Myers, 39 to 46. 

Q. You are positive about that? 

A. Yes, sir. 

@. That was the conversation in his store? 

A. Yes, sir. 

(. Who was present ? 

\. I think no one but ourselves. 

Q. Do you not remember that Mr. Beckwith was there? 

A. Mr. Beckwith was in the store, | think, but he was not present 
at the conversation. 

Q. Was not Miss Burby there, the book-keeper? 

A. Not at the conversation; she was probably in the store. 

Q. Was not George Myers in the store there? 
688 A. I think he was, but 1 do not think either of them heard 
the conversation ; he was in the back end of the store, and I 
presume they did not hear. 

(). Now, was that the only conversation which you had in which 
you heard Myers say he would prosecute them or assert his copy- 
right claim ? 

A. It is, sir. 

Q. You never, on any other occasion, heard him say that he would 
prosecute Callaghan & Co. for the republishing of any of his vol- 
umes except on that one occasion ? 
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A. I never did; no, sir. 

Q. That you swear to positively ? 

A. Yes, sIr. 

Q. Did you ever ask him if he was willing he should republish 
any of his volumes? 

A. I never did. I never had any authority to do so. 

Q. Did you have anything to do with the negotiation between 
them in regard to his copyright ? 

A. No, sir; I never did. 

Q. W hen did you have any knowledge of any negotiation on that 
subject ? 

A. I was aware that negotiations were going on. 

@. As a matter of hearsay ? 
689 A. Asa matter of hearsay in the store, as it would come 
up as a matter of business. 

Q. Did you hear the matter discussed in his store ? 

A. No, sir; I think not. 

Q. You only heard it in the store of Callaghan & Co. that such 
negotiations were going on between Myers and your firm ? 
A. Yes, sir; | was aware that they were going on. 


Redirect examination by Mr. Hicu: 


Q. You spoke in your direct examination of a wager that you 
had with George Myers as to the time when Callaghan & Co.’s re- 
prints should be out? 

A. Yes, sir. 

Q. Were any particular reprints mentioned in that wager between 
you and George? 

A. Just our announced reprints; that was the understanding. 

Q. By announced reprints what did you mean? 


Solicitor for the complainant objected to any examination of the 
witness upon this subject as not proper re-examination, and 
690 also objected to the witness stating his understanding. 


Q. With reference to what volumes was this understanding had? 
A. Volumes 1 and 19 to 38. 
GEORGE W. BECK. 


Subscribed and sworn to before me this 15th d; ay of February, 


A. D. 1879. 


Master in Chancery of the Circuit Court of the United 
States for the Northern District of Illinois. 
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EvcGene B. Myers, Complainant, 
vs. In Chancery. 
3ERNARD CALLAGHAN et al., Defendants. 


Testimony taken before Henry W. Bishup, master in chancery of 
said court, Tuesday, the 21st day of January, A. D. 1879. 


Present: J. V. Le Moyne, Esq., solicitor for complainant, and 
James L. High, Esq., solicitor for the defendants. 


691 Evacene B. Myers, called as a witness on behalf of the de- 
fendants, being first duly sworn, was examined in chief by 
Mr. Hiau, and deposes and says as follows: 


Q. You are the complainant in this case, I believe? 

A. Yes, sir. 

Q. State whether from time to time, since the great fire of 1871, 
vou have published and issued to the trade and profession catalogues 
of your publications and general law catalogues. 

A. I have occasionally. 

Q. How many of them, as near as you recollect, have you issued 
since the fire of 1871, and in. what years? 

A. I do not remember how many different catalogues. 

@. What is the usage generally in the law-book trade with refer- 
ence to issuing such catalogues from time to time ? 

A. Well, we prepare a catalogue, have it stereotyped, and make 
it last as long as possible. __ 

@. And then make such corrections and revisions as are necessary 
from year to year, I suppose? 

A. Well, we change the date on the title page; I do not 
692 think I have had a new catalogue for three or four years. 
. You mean an entirely new one? 

A. Yes, sir; I do not remember exactly how long. 

Q. Are any changes made in the body or substance of it from 
year to year? 

A. We sometimes insert the price. Where a book has been in 
the press and is issued we add the price, soldered to the plate. 

Q. State whether you do from year to year, as these catalogues are 
reissued, make such changes or modifications as are necessary to show 
the existing state of the books at that time. 

A. Well, I have not been particular abeut that. There are so 
many catalogues in the country that a lawyer desiring information 
will refer to most any of them. I do not find it necessary to pub- 
lish and send to the profession new catalogues very often. 

Q. What use have you made of these catalogues, in the course 
of your business, from time to time, since the fire? 

A. Where I have been written to for a catalogue I have mailed 

it to them. | 
693 Q. And they are given to lawyers, I suppose, visiting your 
place of business, who request them ? 
A. Yes, sir, : 
Q. They are furnished generally to the trade, too, are they not? 
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A. We never furnish them to the trade. 

Q. You mean that they are intended for the profession instead of 
for the trade? 

A. Generally that is the intention. 

Q. Would you be able to recognize any of your catalogues if pro- 
duced ? 

A. I think so. 

Q. Look at the printed catalogue which I now show you, purport- 
ing to be a catalogue of your publications, and state what that 1s. 

A. This seems to.be a condensed catalogue of law books, bearing 
date 1875, while temporarily at 393 Wabash avenue. 

Q. Is it your catalogue issued for that year in the course of your 
business ? 

A. Yes, sir. 

Defendants’ counsel offers in evidence the catalogue in question, 
and the same is marked “ Defendants’ Exhibit H.” 

Q. Look at the catalogue now shown you, purporting to be 
694 a catalogue of your publications, and state what that is. 
A. That is a catalogue dated 1874. 

(). Issued by you in that year? 

A. Not specially for that year; it was issued in that year and 
stereotyped in that year. 

Q. It was your catalogue, issued in the course of your business at 
that time or about that time? 

A. Yes, sir. 

Defendants’ counsel offers in evidence the catalogue referred to, 
and the same is marked “ Exhibit I.” 

The Witness: It is the same plates as the catalogue of 1873, with 
a supplement attached embracing abbreviations of American Re- 
ports and new books. 

Q. Look at the catalogue which I now show you, purporting to be 
a catalogue of your publications for the year 1875, and state what 
that is. 

A. It seems to be the same catalogue with a new cover. 

Q. State whether it was your catalogue, used and issued by you in 

your business for the year 1875 or about that time. 
395 A. It apparently was. 

Defendants’ counsel offers in evidence the catalogue in question, 
and the same is marked “Defendant’s Exhibit J.” 

Q. Look at the catalogue which I now show you, purporting to 
be a catalogue of your publications for the year 1877, and state 
what that is. 

A. A catalogue dated in 1877. 

Q. State whether it was used or issued by you in your business 
for that year. 

A. I presume it was issued in the fall of 1876 or winter. It was 
customary sometimes to date them ahead. If they were published 
in the fall of the year we dated them ahead; it isa common thing 
among publishers in issuing books. 
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Defendants’ counsel offers in evidence the catalogue in question, 
and the same is marked “Defendants’ Exhibit K.” 


(. State whether you issued any catalogues for the years 1872 or 
1876. 

A. I am under the impression that the catalogue of 1873 is 
696 printed from the plates made in 1872, with simply a new cover. 

Q. So that your catalogue for 1872 was the catalogue as 
here shown of 1878, with the exception of the cover; that is your 
present impression ? 

A. That is my impression—it is a good while ago—probably with 
the addition of some advertisements following the index. 

Q. So that the only change in the catologue of 1873 from that of 
1872, as you now recollect, would be in the cover and in the adver- 
tisements in the back following the index? 

A. I connot remember so long ago as that ; there may have been 
other changes made. 

Q. But that is your present impression ? 

A. Yes, sir; without a careful examination of them. 

Q. Now,state whether you issued any catalogue for the year 1876. 

A. Ido not remember whether I did or not; my impression is 
that I did not. because the last exhibit bears the date of 1877. It 
was probably issued in the winter of 1876, ‘77, or the fall of 1876. 

Q. Will you make a search among your books and papers or else- 
where for the purpose of ascertaining whether you did issue any 

catalogue for the year 1876? 
697 A. Yes, sir; with pleasure. I donot think there were any. 
Q. And also produce, if you can find it, your catalogue for 
the year 1872. 


A. Yes, sir. 


Adjourned to two o’clock p. m., January 25, 1879. 


JANUARY 25, 1879. 


Met, pursuant to adjournment, at two o’clock p. m. 
Present same as betore. 


The direct examination of the witness was resumed by Mr. Hicu 
as follows: 


(. State whether since my examination of you, some days since, 
you have made any search for other catalogues than were then pro- 
duced, issued by you between the years 1871 and 1877. 

A. | have. 

Q. Have you been able to find any other catalogues during those 
years than the four which have been produced and identified ? 

A. Ihave not. 

Q. Are you now satisfied that those are the only catalogues that 
you issued during the period in question ? 

A. I think those were all, although I would not be positive. 
698 Q. You said something when you were examined by Mr. 
Le Moyne originally as a witness in your own behalf as to 
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procuring certain volumes between 32 and 38 after the great fire of 
1871. Will you state again from what source those were procured 
and what particular volumes between 32 and 38, inclusive ? 

A. They were obtained from Albany, New Y ork. 

Q®. From whom ? 

A. Weed, Parsons & Co. 

Q. How did they happen to be with Reed, Parsons & Co.? 

A. They were shipped down there previous to the fire. 

Q. In what shape or condition ? 

A. Unbound. 

Q. For what purpose? 

A. To be bound. 

Q. What volumes between 32 and 38 were shipped to Weed, Par- 
sons & Co. to be bound? 

A. As I recollect, volumes 34, 36, 38, and 46; that is my recollec- 
tion now. 

Q. Did you get any other copies of either of those volumes 34, 36, 
or 38 from Weed, Parsons & Co. than those which were shipped to 
them before the fire to be bound? 

A. I think not. 
699 Q. How many copies of each of the volumes 34, 36, and 38 
had you shipped to them to be bound before the fire? 

A. Iam unable to answer; quite a large number. 

Q. Was it not ten copies of each volume? 

A. More than tliat. 

@. How much more? 

A. Iam unable to answer. 

Q. But whatever copies you had so shipped to them formed the 
only source of supply ‘of, as I understand, from which you after- 
wards obtained them after the great fire of 1871, except as you 
obtained them at second hand ? 

A. I had a good many volumes from Springfield. 

Q. From whom did you obtain them? 

A. Various parties. 

Q. Will you mention some of those parties ? 

A. I think I had some from Mr. Freeman, some from the 
Journal Company, from Mr. Loutrell and Mr. Ludlam. 

Q. Were not those volumes that you thus obtained from Spring- 
field obtained at second hand ? 

A. Some second hand, some fresh. 

. Were there any of them between 32 and 38, inclusive ? 

A. Yes, sir. 

Q. Do you know from what source the different gentlemen 
700 whom you have named obtained these volumes in Spring- 
field to supply you? 

A. Ido not. I think that some of the volumes, between 32 and 
38, were printed in Springfield—stereotyped there. 

Q. Originally, you mean? 

A. Originally for me. I think that they probably printed more 
than the original contract called for and had some left. 
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Q. Who was the Loutrell whom you have mentioned furnishing 
some of these volumes from Springfield? 

A. I never knew him. I never met him, personally, until some 
time after the transactions with him. | 

Q. What connection, if any, did he have with the State? 

A. I could not tell you. I think he was in the Guvernor’s office. 
[ have heard so. e 

(. As private secretary? 

A. I do not know that. 

Q. Do you mean that these gentlemen in Springfieid sent you 
these volumes from some general source of supply or occasional vol- 
umes at second hand, as you might need them to fill an order? 

A. I have no knowledge as to where they obtained their supplies. 

Q. But you obtained them from them occasionally as you needed 

them to fill an order? 
701 A. Well, they were offered to me and I bought them. 
Q. From time to time, as you needed them to fill orders ? 

A. Before I needed them. 


Cross-examination by Mr. Le Moyne: 


Q. In Exhibit K, offered by defendants, being one of your cata- 
logues, | observe on page 33, which contains the Illinois Reports, 
the price is not given to volumes 19 to 46 of the illinois Reports. 
State why that so appears in the exhibit. 

A. It was the custom of all law-book dealers, where they were not 
able to supply all the volumes or where certain volumes are running 
low, to omit the price. As it states at the head of this table, “The 
works to which no price is affixed are of uncertain values.” That 
is the custom of all dealers, even the defendants’ catalogues show 
similar advertisements. : 

Q. In the other exhibits, Exhibit J, page 18, Roman XIII, state 
whether the Illinois Reports offered of volumes 19 to 46 are de- 
scribed similarly ? 

A. They are described a little different. 

(). Well, what is the difference ? 

A. Well, the price of 19 to 38 is left blank. The price of 39 to 
46, eight volumes, is stated at six dollars a volume, $48.00. 
702 (. State how the volumes from 19 to 38 are described in 
each of the several exhibits. 

A. It is the same in the catalogue, marked “ Exhibit [;” it is 
printed there “Illinois Reports, 19 to 46, 28 volumes;” price 
omitted. 

Mr. HicuH: 


Q. From what page of Exhibit I are you now reading? 
A. Page 33.. 
Mr. Le Moyne: 


Q. Now, read the pages of each of the exhibits in which it ap- 
pears. “a 
A. It is the same on page 33 of Exhibit H. 
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Q. On page XIII of Exhibit J it reads, “ Illinois Reports, 19 to 
38,” price omitted. On page 48 of Exhibit K, I find “Illinois Re- 
tit 19 to 38, 20 volumes,” price omitted. 

Q. ‘Is that the same explanation you have given in regard to the 
other and part of this catalogue, too ? 

A. The same explanation. 

Q. Have you one of the defendants’ catalogues? 

A. I have. 

(Witness produces catalogue.) 

Q. Look at the book shown you and offered as an exhibit and 
state what it is. 

A. This is a catalogue published by Callaghan & Co., dated 

August, 1875. 
703 Q. State if in that catalogue the lowa Reports are included. 
If so, how? Is the price fixed? If so, state howthey appear 
there. 

A. On page X they advertise the Iowa Reports—Green’s Reports— 
four volumes, price, blank; Withrow’s Reports, 13 volumes, price, 
blank. : 

(. State whether there is any explanation in that book as to why 
the prices were left blank ; if so, read it. 

A. (Reading:) “ The works to which no price is affixed are out of 
print and are of uncertain value.” 

Q. On what page does that notice appear ” 

A. On page 75; following that, on page 83, the Lllinois Reports 
are stated in the table with prices left blank to all of them. On 
page 84, in the table of lowa Reports, the price of Green’s Reports, 
Clark’s Reports, and Withrow’s Reports are left blank. 

Q. State whether the prices are given on that page of the other 
Iowa Reports besides those. 

A. The price of Stiles’ Reports is given, 22 to 34, Iowa, $65.00. 

Complainant’s counsel offers in evidence the catalogue referred to, 
and the same is marked as an exhibit in the case. 

Q. When was the catalogue R issued. 

A. The matter for this catalogue was prepared in the month- 

704 of August and September and placed in the hands of the 

printer in the month of October, and was stereotyped, printed, 

and issued in the month of November, 1876, and post-dated 1877 
because it was so near the end of the year. That is customary. 


KuGENE b. Myers, Complainant, ) 
vs. >In Chancery. 
BERNARD CALLAGHAN et al., Defendants. } 


Testimony taken before Henry W. mice master in chancery of 
said court, Monday, the 3rd day of Feb-uary, A. D. 1879. 


Present: J. V. Le Moyne Esq., solicitor for the complainant, and 
James L. High, Esq., solicitor for defendants. 
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Clark. 


SHELDON A. CLARK, a witness called on behalf of the defendants, 
being first duly sworn, was examined in chief by Mr. Hien, and de- 
e : ° ’ 
poses and says as follows: 


Q. State your name, age, residence, and occupation. 

A. Sheldon A. Clark ; age, 32; my occupation is law-book seller 
and publisher. 

Are you one of the defendants in this cause? 
= I am. 
705 And a member of the firm of Callaghan & Company ? 
z Yes, sir. 

Q. How long have you been a member of that firm? 

A. Since July 1, 1875. 

(. How long have you been engaged ; in the law-book business in 
different capacities ? 

A. Since February 1, 1871, I have been in this house. 

@. Continuously ? 

A. Continuously. 

@. What has been the condition of the market, with reference to 
the Illinois Reports from 32 to 38, inclusive, since the great Chicago 
fire of 1871 and down to the summer of 1577 ? 

A. Volumes 19 to 38? 

(). 32 to 38. 

A. Well, sir, volume 19 has been out of print ever since I have 
been in the book business. 

@. Well, I do not care about 19—32 to 38? 

They have been out of print and scar-e up to the time of the 
republication by us—very scar-e. 

At what price have the volumes averaged during the period in 
question ¢ 

A. Well, sir, the prices averaged a good deal in proportion to the 
number of volumes a man purchased. Buying them separate from 
sets, they have sold all the way from $7.50 to $15.00 a vol- 

ume. 
706 @. From what source has it been possible to obtain them 
during the period in question ? 

A. Only as they were picked up in odds and ends and in second- 
hand —. 

Q. State whether, at any time soon after the fire of Octeber, 1871, 
you had oceasion to visit Mr. Myer’s place of business with reference 
to these volumes or pricing them; if so, when, and what occurred ? 

A. I remember one or two occasions, after the fire, while Mr. 
Myers and ourselves were on Wabash avenue, of having dropped in 
his place when I wanted to make up sets—a few odd volumes—and 
I would go in there and look over his stock and get his price on 
what volumes he had. 

Q. Including these volumes in question ? 

A. Includ‘ng these volumes in question. Those volumes that he 
had that were out of print, those volumes were the most valuable. 
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Q. Do you mean by’that to include volumes 32 to 38? 

A. I mean odd volumes that came in of the volumes that were 
out of print, after the fire; they were second hand. I never saw 
any new books of these volumes until our republication. 

Q. On these occasions, when you visited Mr. Myer’s store, after 
the fire, with whom did you talk, and what was said concerning 

these volumes? 
707 A. I remember on one or two oceasions of having dropped 
in there when we had sold sets and lacked some of these vol- 
umes to make them up, of having dropped in there and talking with 
Mr. Beckwith. 

Q. Who was Mr. Beckwith ? , 

A. He was a salesman in Myers’ employ. 

Q. What was said on these occasions by you and Beckwith con- 


*) 


cerning these volumes ‘ 
Objected to. 


A. I remember that Mr. Beckwith gave me prices upon those 
books, and they were always extravagant prices, and that, as an 
argument in favor of selling, he always used the point that they 
were scarce and very rare. I remember two or three different occa- 
sions dropping into their place on Wabash avenue after the fire. 

Q. State whether he said anything on those occasions, and, if so, 
what, with reference to those volumes being out of print. 


Objected to. 


A. Yes; he always put his price on the basis that they were 
scar-e; that they could get almost any price they asked for them. 
Q. What was the peneral knowledge or understanding in the law- 
book trade during the period in question, with reference to volumes 
32 to 38, as to being in print or otherwise ? 
Counsel for the complainant objected to the witness testi- 
708 fying as to the knowledge of anybody but himself. 


Q. (Continued.) And what was your knowledge on that point? 

A. That they were out of print and scar-e—very scar-e. 

Q. How were you engaged during the year 1877, with reference to 
the firm of which you are a member? 

A. I was engaged mostly as a salesman—that is, my occupation 
was a salesman on the road. 

Q. What do you mean by that? 

A. Soliciting orders through the profession of the city. 

Q. In what part of the State did your duties take you in that 
occupation ? 

A. Well, from the middle of January to the middle of March, 
1877, my whole time was given in this State soliciting orders for 
the reprints. : 

(). W hat reprints do you mean ? 

A. Reprints volume- 1 and 19 to 46, inclusive. 

Q. After the middle of March, 1877, did you have occasion to 
travel through the State any in connection with your business ? 


——_— —- 
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A. Yes; more or less, and have ever since up to the present 
time. 

Q. Look at the circular now shown you, which Mr. Myers has tes- 
tified in the circular which was issued to the law-book trade about 
the middle of March, 18S77—and he has also testified that he sent a 

similar circular about the same time to the legal profession 
709 ~=— through this State—and state when you first saw that cireu- 
lar (banding witness paper). 

A. I never have seen that circular before in my life. I have no 
knowledge of ever having seen it. 

Q. When did you first hear of any such circular ? 

A. I never heard of it until I read the affidavit of Mr. Myers in 
this cause. 

@. The affidavit that was filed on the 12th of March, 1878, and 
used on the motion for an injunction ? 

A. Yes, sir. 

Q. State whether you ever saw any circular or like circular issued 
to the members of the legal profession by Mr. Myers as he has testi- 
fied. 

A. I have seen ‘circulars repeatedly from Mr. Myers, but I have 
never seen a circular denouncing the reprints of those volumes up 
to that time.- 

Q. Did you ever hear of any such circular issued to the mem- 
bers of the legal profession announcing his reprints of volumes 32 
to 538? 

A. Not until that time; no, sir. 

Q. Until you first heard of it in his affidavit? 

A. No, sir. : 

State whether in any way or manner, directly or indirectly, 

prior to reading the affidavit of Mr. Myers in which this circular is 

referred to you had received any knowledge or information concern- 
ing such circular or circulars. 

710 A. I never had. 

Q. State whether in addition to traveling through the State 
soliciting orders from lawyers in the way you have testified during 
the year 1877 and since you have also come into contract with law- 
yers or judges in any other way; if so, in what way, and to what 
extent? ; 

A. I have repeatedly come in contact with lawyers here; in 
fact, after the fire up to the first of April [ was engaged entirely in 
soliciting orders around the city here. 

Q). First of April; what year? 

A. 1872, and I have off and on since that time. 

Q. During the year 1877 when you were not travelling through 
the State, as you have testified, did you come into contact with the 
legal profession to any extent; and, if so, what way ? 

‘Q. When I was here in the store I have come into contact with 
them every day, more or less; my time was not occupied in travel- 
ing in this State alone; I traveled outside the State. 

Q. When did you first learn, and how, that Mr. Myers contem- 
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plated printing either of the volumes from 32 to 38, inclusive, of the 


Illinois Reports ? 

A. Not until after this suit was begun; not those volumes. 

Q. Ido not think you understand the question. When did 
you first learn and how that Mr. Myers contemplated reprint- 
ing either of the volumes from 32 to 38, inclusive, of the 
Illinois Reports ? | 

A. The first I heard of it was—I never heard that he contemplated 
reprinting any of them, except that I heard of 37 and 38 about the 
time they were published. That is all the information I ever heard 
of it. 


Q. About the time he published his 37 and 387 
A. Yes, sir; about the time he reprinted them or about the time 


711 


they were in process of reprinting. 

Q. State whether at any time prior to the filing of the bill in this 
cause Mr. Myers or any one for him or in his behalf ever made any 
objection or statement to you of any kind against the republication 
of volumes 382 to 38 by the defendants, Callaghan & Company. 

A. Well, not to my knowledge, no; not until after we had 
nearly all those books produced—I guess all produced. 

Q. State whether at any time prior to the filing of the bill in 
case Mr. Myers or any one for him or in his behalf ever made 
statement to you concerning your alleged infringement of his copy- 
rights by reason of your republication of volumes 32 to 38. 

A. No, sir. 

Cross-examination by Mr. Le Moyne: 

Q. Did you ever have any conversation with Mr. Myers 
about his copyrights of the Illinois Reports ? 

A. Myself? 

. Yourself personally. 

. No, sir; I never had. 

. Were you in his store in the fall of 1876 when you found fault 
for his not letting you have some books that he had—the Illinois 
Digest ? 

A. I presume I was in his store. 
@. Do you remember being in his store? 
A. Yes; I recollect of having been in there and having some 


words with Mr. Myers. 
Q. And that was because he did not choose to sell you certain 


books that he had, was it not? 

A. That was because—I do not remember what the books were, 
but they were not Illinois Reports. 

Q. I am not asking you what they were. You were then finding 
fault with Mr. Myers and some words ensued between you and him 
because he would not let you have certain books that you wanted 
that he had; was not that the case ? : 

A. I think very likely some words may have passed between us. 

Q. And he told you to get out of the store and never come back 


again, did he not? 


A. No, sir. 


got 


this 
any 
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2. He did not? 

A. No, sir. 

(). Have you ever been back since? 

A. Have |? 

(). Yes; in his store? 

A. Yes, sir. 

713 Q. Did you ever see this circular before to-day ? 

A. No, sir; I never have. 

©. You did not see it when it was attached to the affidavit ? 

A. No, sir; it was not attached to the affidavit when I saw it. 

Q. You did not see it when it was used before Mr. Bishop? 

A. No, sir. 

Q. All you know about it is that you never saw it? 

A. Yes, sir; I know it from the fact that I traveled from the 17th 
day of January to the 17th of March soliciting for these books, and 
if there had been a circular of that kind distributed I should have 
seen It. 

(). There is no doubt — it? 

A. No doubt about it at all. 

Q. You are as positive about that as of anything else you have 
testified to ? 

A. I am as positive about it, because I was in contact with them 
and I have conversed with them. 

(). In contact with whom ? 

A. With the leading lawyers of the State. I was taking orders 
for these reprints. 

Q. When did you first learn that Mr. Myers was reprinting any 
of them? 

A. The first I heard of it he had one of the volumes nearly 
through the press. 

@. What condition was it in at that time? 

A. I do not remember. 

714 (). It was not out? 

A. I only remember that some party said that Myers bad 
got one of the volumes nearly out. . I could not swear which one it 
was at the time. 

Q. You cannot fix the date of that, can you? 

A. I cannot fix the date; my attention was called to it after I 
came into the store off a trip. At that time the book was nearly 
through. They saw it or found out that the book was in prepara- 
tion through some of the printers. I learned of it through the 
store. 


Mr. HicH: 

Q. In your store? 

A. In our store that Myers was reprinting one of those volumes. 
Mr. Le Moyne: 


Q. You have no memorandum or anything to fix the date by? 
A. No, sir; I have no recollection as to the date. I know it was 
late. I think we had the books out at the time or nearly out. 
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Q. The same volumes? 

A. Yes, sir. 

Q. That is your recollection ? 

A. That is my recollection. I might say, if you will allow me to 
qualify my statement in regard to the reprinting, when we first 
made the announcement we made the announcement of volume I 
of Breese and 19 to 38, inclusive; those are the first volumes we 

made the announcement of. My whole attention at the time 
715 —_—-was given in this State, and I never heard Mr. Myers’ name 

mentioned in connection with those reprints. 1 frequently 
enquired the prices and found they were scarce. I have paid as high 
as $10.00 a volume and $7.50 repeatedly during the period’ that 
these books were out of print. 


EuGENE B. Myers, Complainant, ) 
vs. >In Chancery. 
BERNARD CALLAGHAN ef al., Defendants. if 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Tuesday, the 4th day of February, A. D. 1879. 


Present: J. V. Le Moyne, Esgq., solicitor for complainant, and 
James L. High, Esq., solicitor for the defendants. 


SHELDON A. CLARK was recalled on behalf of the defendants, and 
being examined in chief by Mr. Hiau, deposes and says as 
follows 

Q. In reading over the report of your testimony as taken yester- 
day by the short-hand reporter, I find this question and answer: 

“Q. State whether at any time prior to the filing of the bill 
716 ‘in this case Mr. Myers or any one for him or in his behalf 

ever made any objection or statement to you of any kind 
against the republication of volumes 32 to 38 by the defendants, 
Callaghan & Company? A. Well, not to my knowledge; no, not. 
until after we had got nearly all these books produced—I guess 
nearly all produced.” Is that what you meant to say or what you 
meant to be understood as saying in answer to that question ? 

A. What I meant to be understood was that I never had anv 
knowledge or information of any objection on his part until after 
the filing of this bill—until I read the bill at the store. 

Q. Where were you when the bill was actually filed? 

A. I was on the road. 

Q. ager tag for the house ? 

A. Yes, sl 

2. How aid you first learn that the bill had been filed? 

. I learned it a day or two after the bill was filed, when I came 
ies the store, the first thing in the morning. 

Q. In what w ay did you learn it? 

A. The bill was handed to me by some one in the office—the 
official notice of it. 

Q. Prior to the bill, then, being handed to you, or a copy of the 
bill, had you received any knowledge or intimation in any way or 


-—" 


: 
4 
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form, directly or indirectly, that Mr. Myers objected to the 
717 ‘reprinting of volumes 32 to 38 by your firm? 
A. I never did. 


Cross-examination by Mr. Le Moyne: 


Q. What do you mean by saying that you did not hear of this 
until after the books were reproduced ? 

A. Well, I meant to say that I never heard of it until the bill was 
filed. , 

@. What did you mean by saying until after the books were 
reproduced. ‘The filing of the bill and the reproduction of the books 
were not associated together. in any way, were they, in your mind? 

A. Well, as to the date of the republication, that I could not state. 

Q. Do you know when your books were reproduced ? 

A. 1 could not tell you exactly; Ido not know exactly when; I 
could not tell you the date of the reproduction ; | was away most of 
the time. 

Q. Were you intending to swear that while the books were being 
produced you had not heard the objection; was that what you 
meant? | 

A. I meant to say until after they were reprinted. He made no 
objection until after they were reprinted—until the filing of the bill. 
That was the first intimation that [ had of any intention on Mr. 

Myers’ part of making any objection. 
718 Q. Well, now, when you said that you had not heard of 
any objection until your books were reproduced you did not 
then know when those books had been reproduced ? 

A. I could not state the dates of republication of each volume, 
because [ was away most of the time. 

Q. And you don’t know, then, whether the books were reproduced 
before the bill was filed or not, do you? 

A. I think they were. 

Q. Are you sure of that, that they were all out then? 

A. Yes, sir; they were; that is my recollection; at any rate, I 
had no knowledge. I could not say as to the date of the publication 
of the books, but [ know that I had no information or knowledge 
of the matter until I was handed the bill in the store. 

Q. Did you make any effort to get any information on the subject? 

A. I did not. I was in a position to get information if there had 
been any such information broadcast, | suppose, as well as anybody. 

Q. That is, you were in a position to pick up reports, you mean? 

A. No, sir; I was in a position to have had the information, [ 

suppose, likely as quick as anybody else, except they had been 
719 notified directly; I might have been away in that case. 

Q. Well, I ask the question as to whether you made any 
effort to get information on the subject; if so, what efforts did you 
make—upon the subject of Mr. Myers’ consent or objection to the 
publication ? 

A. Whether I did personally or not ? 

Q. Well, Iam expecting you to testify only from your personal 


knowlec Ige ; anything more than that would be improper. 
+) 39 4 * 36 
. 


306 BERNARD CALLAGHAN ET AL. VS. EUGENE B. MYERS. 


A. Personally 1 did not, because I did not have the matter in 
charge. 

Q. I understand, then, that you mean that you have no knowledge 
as to whether Mr. Myers objected or consented to the publication 
by Callaghan & Company of the books claimed by him; is that 
what you mean % 

A. I have no Liat that he objected to it. 

Q. Had you any knowledge that he consented to it; if so, what? 

A. The mere fact that he ‘did not notify us or object to it would 
be evidence, in my mind, that he permitted it to — done by his 
consent. 

q. I am not asking you for any inferences or conclusions 1n your 
mind; I am asking you as to notice or knowledge. Can you an- 
swer that question ? 

A. Mr. Myers knew that we were reprinting these books. 

720 He never gave us objection not to do the work. We adver- 

tised these broadcast through the State with a circular, and 

he could not help but know it, and he never notified us in any way, 
shape, or manner, or intimated that it was against his consent. 

Q. I do not think you are answering my question, so I will ask the 
reporter to repeat it to you and see if you can give an answer to it. 
(Question repeated.) 

A. I understood from the members of my firm that he did not 
object to it. 

Q. Is that all the knowledge you have on the subject? If not, 
state it. 

A. That is. 


Signature of witness waived by agreement of counsel. 


Counsel for defendants states that, with the exception of the doc- 
umentary evidence relating to the copyright entries and title and 
with the exception of one or two witnesses, whom he desires to ex- 
amine upon the question of complainant 'scircular, if he shall reach 
that branch of the case before complainant’s counsel has proceeded 
to that extent in rebuttal, he rests his case. 


72] And thereupon defendants read in evidence the depositions 
of Wilson L. Mead and Nathan W. Baldwin, as follows: 


In the Cireuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


EuGceneé B. Myers, Complainant, 
Us. 
BERNARD CALLAGHAN ¢é al., Defendants 
Testimony taken before Henry W. Bishop, master in chancery of 
+ said court, Monday, the 10th day of February, A. D. 1879. 
Present: J. V. Le Moyne, Esq., solicitor for complainant, and 
James L. High, Esq., solicitor for the defendants. 


’ 
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Witson L. MeAp, a witness called for the defendants, being first 
_ duly sworn, was examined in chief by Mr. Hian, and deposes and 
says as follows: 

Q. State your name, age, residence, and occupation. 

A. My name is Wilson L. Mead; I am 30 years old; oceu- 
722 pation, law-book seller; residence, Chicago. 

Q. How long have you been engaged in the law-book busi- 
ness ? 

A. Nine years. 

Q. Are you now and were you during the year 1877 in the employ 
of the firm of Callaghan and Company, the defendants ? 

A. I was. 

Q. In what capacity ? 

[ was soliciting orders for law books. 

Q. During the year 1877, where did your duties as such salesman 
call you? 

A. I spent most of that season in the city of Chicago. 

®. What were you doing ? 

A. Soliciting orders for Call: ighan & Company’s publications. 

Q. Did you have occasion during that year, in your business or 
employment with them, to go about among the law offices in this 
city; if so, to what extent? 

A. That was my business exclusively. 

Q. Soliciting orders among the lawyers in this city ? 

A. Yes, sir. 
723 Q. State whether, among other orders that you solicited 
during that year from lawyers in this city, you canvassed for 
orders for the reprint of Illinois Reports then being published by 
the defendants, Callaghan & Company” 

A. I did. 

@. Mr. Myers has testified in this case that about February or 
March, 1877, he issued to the law-book trade a printed circular, a 
copy of which I now show you, and at the same time he issued to 
the legal profession throughout the State of Illinois a simile ar circu- 
lar, announcing, as he says, his reprint of volumes 32 to 38 of the 
Illinois Reports. State whether you ever saw any such circular 
until to-day. 

I did not. 

Q. Did you ever see any circular of a similar import announcing 
in any way his intention to reprint those volumes of Illinois Reports 
w9F [ showed you this circular to-day 

A. I did not. 

Q. State whether you ever heard, in any way, of such a circular 

purporting to have been issued by Mr. Myers, until you heard 


724 of it in his affidavit that he filed in this cause about a year 
ago. 
A. No, sIr. 


Q. State whether prior to the filing of the bill of complaint in this 
cause you ever heard in any way, directly or indirectly, and, if so, 
how, that the complainant made any objection to the republic ation 
of volumes 32 to 38 of Illinois Reports by Callaghan & Company ? 
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A. No, sir. 

Q. How long have you been canvassing or soliciting orders for 
law books—how many years? | 

A. Nine years. 

Q. Do you mean vou have been engaged as solicitor or canvasser 
during the most of that time? 

A. I began in 1870; yes, sir. 

Q. And have been engaged in that business ever since ? 

A. Yes, sir. | 

Q. What, in your opinion, would have been the probability of 
your attention being called to such a circular as this by lawyers in 
this city or State if they had received such a circular? 

A. The probability is that I should have known it from 

725 ‘the high price of the Illinois Reports and the fact that they 

had remained out of print so long, and then my soliciting 
orders for them. 

Q. Soliciting orders for the defendant’s reprints ? 

A. For the defendant’s reprint. It would have been very likely 
that if there was anything of this kind in existence it would have 
been thrown in my face; they would have used it asa lever. We 
were asking what some at that time called an exorbitant price for 
the reprint. 

Q. State, if you know, generally what was the condition of the 
market with reference to supplying these volumes 32 to 38 of Illinois 
Reports from the time of the great Chicago fire of 1871 down to the 
year 1877. 

A. Well, 32 to 38, did you say ? 

@. Yes; the question only has reference to those. 

A. They were supplied in the shape of second-hand books. 

Q. Was it possible to get them new, or could they only be picked 
up at second hand? 

A. There was no market where we could obtain them new, that I 
know of. 


726 Cross-examination by Mr. Le Moyne: 


Q. During the year 1877 were you engaged all the time in this 
city? 

A. No, sir. 

Q. You were out through the country, were you, soliciting orders ? 

A. Some, in the summer season. I was here nearly all the sum- 


@. You say you never saw any circular of that nature? 
A. No, sir. 
Q. Never saw any announcing the reprint or offering them for 


A. No, sir; offering them for sale as a reprint. 

Q. At any time? 

A. At any time. 

Q. Until now? 

Until now. Oh, yes, but not this circular until now. 


x 
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Q. Any similar circular. Did you see during that time any simi- 
lar circular ? 

A. I have seen in the last year—do you mean up to that time? 

Q. I mean during the year 1877; up to December, 1877, do 
727 ~—you mean to testify that you had seen no circular announcing 
the reprint of any of the volumes from 32 to 38 or offering 

them for sale by Mr. Myers? 

A. I cannot just say whether it was December or not, but it was 
all during the season that I was here—in the summer and fall that 
I was in the city soliciting. 

Q. You can remember whether you saw any or not, can you not? 

A. I can remember that I did not. 

@. Any circular of any kind ? 

A. Yes, sir. 

(©. To that effect ? 

A. Yes; circular or advertisement. 

(). Look at the circular now shown you and say if you ever saw 
that before or a copy of it; if so, when? 

(Handing to witness paper marked “ Exhibit A” to deposition of 
W. L. Mead.) 

A. I do not recognize this as anything that I have seen. 

@. Can you swear whether during the summer of 1877 at any 
time you saw a copy of that circular ? 

A. Yes, sir; I can swear that I have not. 

Q. Look at the postal eard now shown you, marked “ Complain- 
ant’s Exhibit B,” and state whether you saw that at any time during 
the year 1877. 

A. I did not. 

(The signature of the witness of the above deposition was waived 
by agreement of counsel.) 


728 CompLarInant’s “ Exureir A” to Deposition of W. L. Mead. 
To the trade. E. B. Myers’ publications. Chicago. 


Barber’s Common-Place and Brief Book, quarto, half 


BONO acs cicse se wuscvenes anja ennai eine aan 4 00 net. 
Blickinsderfer’s Law Students’ Rev Seer, B We iceersinine 
. 4 ° leatherette ...-- 350 “ 
2 " “ ” ROOD noncnsiene 400 “ 
. . “5 i morocco, gilt... 5 00 “ 
Bassett’s Criminal Pleading, sheep-.-.----..---.--..- ae 
Cities and Villages, Act for Incorporating ~-.--.-.-----. ~— * 
Court Rules, Practice in Chicago, 8vo., sheep_--- .-.--- -— 
Marren’s Bill in Chancery, new edition, preparing ----- 3s 00 “ 
Haines’ Treatise for Justices of the Peace, BOO cesncnscuiinsinn 7 * 
Haines’ ‘Township Organizs ation Laws, paper.......... 2@ * 
“ . +. Dell Gneet...neen sa 
. " " © (cnet a = 


Hill’s Chancery Jurisdiction and Practice, 2 vols..----- 10 00 
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Hill’s Common Law Jurisdiction and Practice, 2 vols. 10 00 net. 


Hill’s Municipal and Town Officer -...-....-..-.---. 3 00 
fous @ eeeeewey Bleneel, boards... .. ..cnnccccesanws [(—.* 
Hill's Highway Manual, ean, ee [so * 
729 Hill’s Probate Laws and Practice, sheep. ineisisins wile 900 “ 
Illinois, Constitution of, 1870, pamphlet..-..---- 30 “ 
Illinois Statutes, 1871-1874, Revised Laws-.------.----- ow: ” 
“ ‘ lili deminer novell so * 
Illinois Digest, by Wood & Long, 2 vols siaehliedek nideniannuiiasias be * 
. Mi vol. 3, supplement... 5 00 “ 
Illinois Reports, vols. 3 32-38, per ik cil ieshaliniisrinteieelani Be 
' . 89_46, pice |, A Ra SR ae Ce so 
“ “ 47-80, ot ee 
Iowa Reports, vols. 23 to 37, per vol..--..--- pipennieicnmaii —_— 
= Digest, by Withrow & Stiles, 2 vois. ............ 15 OO “ 
Hg es ie Oe I ccs cence nennenn 
Jones’ Book of Forms and Procedure -.--------.----- _— 
Minnesota Reports, vols. I-II, (reprinting), per vol..--- 600 “ 
mourary on the Law of Elections ................... 5a * 
Myers’ Attorneys’ Docket 
Octavo form, for pecket, full morocco ................ 100 * 
ee ey OE RURONER, BOE OD. wee cnneccancccenn COV ™ 
. ” ” ” PA Giddititinioenn Sa 
g ga 95 a i ee Ph icdeneennens OO” 
Myers’ Justices’ Dockets : 
i a BG ee SN Ie Pins oennicne enne cman so * 
” . Ms I ihc ests casas iectinin ennoit indian sa * 
Root’s Law of Corporations in Illinois _----.-..-.----- 8a * 
Rules of Practice in Courts of Chicago.....-....-..-. 1 50 “ 
Jacket’s Masonic Burial Service, etc., NE ns aia Fe 
o : @: “ ee, REN ‘oa ”™ 
Templar Manuel, Tactics, and Drill, cloth._-.---- maa: 
. 2 ' morocco, gilt_-.--- 2 Fie 
I SR ON I a skersen ssc mie ses ieee: ua ae * 
Wendling’s Index to Illinois Reports -._--~-- seals simian i. * 
W ithrow’s Corporation Cases, vol. I (private)_------.--- a * 
si wees, ‘oe * 
Withrow’s Leading Cases in Corporations (in prepara- 
NEE paeiregeeeees mr aean ie Loe ESM seat on UCN I [—.* 
730 NATHAN W. BALDWIN, a witness for the defendants, being 
first duly sworn, was examined in chief by Mr. Hien, and 


deposes and says as follows: 


Q. State your name, age, residence, and occupation. 


A. My name is Nathan W. Baldwin ; age, 24; residence, Chicago ; 


occupation, in the employ of Callaghan & Company. 


@. How long have you been in the employ of the defendants, 


Callaghan & Company, and in what capacity ? 


a 4 
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A. I have been in their employ since the spring of 1872—March, 
1872. I have been on the road most of the time since the fall of 
1874. 

@. You mean by “on the road” that you have been trading 
through the State and canvassing, taking orders for law books? 

A. Yes, sir. 

Q. Mr. Myers has testified in this cause that about the months of 

March and February, 1877, he issued to the trade a printed 
731 circular, a copy of which 1 now show you, and that at about 

the same time he issued a similar printed circular.or some 
printed circular to the legal profession through this State, announc- 
ing his intended republication of volumes 32 to 38 of Illinois Re- 
ports; state whether during the year 1877 you ever saw any such 
printed circular at any time. 

A. No, sir: 1 did not. 

Q. When did you first see this printed circular, a copy of which I 
now show you? 

A. In your office; I believe it was yesterday. 

Q. Saturday, you mean? 

A. Y es, sir. 

Q. On Saturday last? 

A. Yes, sir. 

Q. Prior to my showing you that printed circular, on Saturday 
last, had you ever seen any printed circular of any kind issued by 
Mr. Myers announcing his republication of these volumes? 

A. No, sir; I never saw it. 

Q. When and how did you first learn that Mr. Myers proposed 
reprinting volumes 37 and 38 of Illinois Reports ? 

A. The first | knew of their being reprinted or knew that 
732 they were to be reprinted was when I saw the volumes in 
the attorneys’ offices of 37 and 38. 

Q. When you was traveling through the State? 

A. Yes, sir. 

Q. You mean his new volumes 37 and 38, after he had repub- 
lished them, in the summer of 1877? 

A. Yes, sir. 

Q. Prior to that time had you any knowledge of any kind that 
he intended republishing those ? 

A. I had not, sir. 

Q. When and how did you first learn that Mr. Myers contem- 
plated reprinting of the other volumes between 32 and 38? 

A. ‘That was during the summer—this last summer. 

(. The summer of what year? 

A. The summer of 1878; I followed up a trip of one of his agents, 
I believe his son, and I learned from attorneys after that, following 
after him, that all the volumes were to be reprinted by Mr. Myers 
and to be furnished at a very low price; I do not remember now 
the exact price. 

Q. State whether that was or was not the first knowledge you 
had received of his intention to reprint the other volumes between 
o2 and 38? ! 


IO sls A at eee! a me 
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733 A. I believe it was, sir. 

Q. To what extent were you traveling through this State 
during the year 1877 and soliciting orders from lawyers for law 
books? 

A. Well, I made a trip in January, and up until about the 15th, 
I think, of February, and then was off on the road until about the 
first of April. 

Q. After the first of April what did you do then? 

A. I started out again on the road, on the regular route. 

Q. How long was you gone? 

A. I made a trip then “of about four weeks and another of six 
weeks, which brought it up until about the latter part of June, and 
then I laid off for six weeks; I went East; I came back and started 
out again the first of August or the last of August. I was away dur- 
ing July and until the latter part of August. 

Q. After the latter part of August were you traveling through the 
State again soliciting orders ? 

A. Yes; I have been traveling ever since, except a day or two at 
a time. ) 
Q. What, in your opinion and from your experience travel- 
734 «ing among the |: awyers in this State, would have beea the 

probabilities of your attention being called to a circular of 
this kind if one had been issued by the complainant Myers to the 
profession ? | 

A. Well, I should think I would have heard of it on account of 
selling to these parties that had not been able to get the reports in 
the last few years. 

Q. Is it not time, as a matter of fact, that while you were travel- 
ing through the State in the year 1877 you were actively engaged 
in soliciting orders for the republication of the Illinois Reports by 
Callaghan & Company ? 

A. Yes, sir; I made something of a specialty of that line at that 
time. 

Cross-examination by Mr. Le Moyne: 


Q. Look at this circular, “ Exhibit A” to deposition of W. L. Mead, 
and state if you ever saw that or a copy of it. 
A. No, sir; I never saw any such circular as that. 
Q. Look at “Exhibit B” to the deposition of W. L. Mead and 
state whether you ever saw a copy of that. 
7930 A. I believe I have seen that circular, but I do not know 
at what date. 
Q. Where did you see it? 
A. I do not know where I have seen that circular; I have seen 
it somewhere. 
Q. Do you mean you saw it somewhere in your trayels ? 
A. Well, I do not know when I have seen it; J have seen the 
circular somewhere. | 
' Q. Was it your custom in traveling where you found circulars 
from rival establishments to send copies of them home to the firm 
for which you were traveling? 
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A. Well. I believe that that is the eustom. I do not know that I 
have ever received special orders to that effect, however. 
Q. Was that your custom ? 
A. I do not know that | have ever sent in a circular from any 
other house. 
@. You say you never saw any other circular similar to the one 
shown you by counsel for defendants ? 
A. I never have seen anything in that form. 
Q. What do you mean by that form? Have you ever seen any 
containing substantially that matter ? 
A. I have seen a circular; it was a long circular, but it was 
36 sent out, I think, three or four months ago or perhapsa little 
longer than that. It was a circular perhaps that long (indi- 
eating). I do not know what the contents of that was. I do not 
know that I ever looked it over thoroughly, but that I certainly 
have never seen. : 
Q. You mean, do you, that you never saw a circular printed on two 
sides of a sheet like that? 
A. No, sir; I have not. 


Redirect examination by Mr. Hic: 


Q. The circular which you say you did see and to which you have 
just referred, is it not true that that circular was issued by Mr. Myers 
since the proceedings in bankruptey by him last fall ? 

A. Yes, sir: offering goods at. a very low rate: some of his own 
publications, | think, mostly. 

Q. Do you mean to be understood that you never saw any printed 

announcement ef any intention on the part of Mr. Myers to 
737 republish these volumes down to the time of the beginning 
of this suit, in December, 1877 ? 


A. No, sir. 
Recross-examination by Mr. Le Moyne: 


Q. Do you mean to swear you did not see this exhibit printed 
on the postal card before the commencement of this suit? 

A. 1 do not know where I have seen that postal card, sir. 

(). Do you mean to swear you did not see it before the commence- 
ment of this suit? 

A. Well, I do not know, sir; I do not know as to that. 

Q. Then you do not mean to swear that you did not see it before 
the commencement of this suit, if you do not know? 

A. Well, I cannot recollect. I do not know where I have seen 
the card before. 

Q. You do not remember when or where you saw it? 

A. No: I do not. 

Q. Did you see a number of copies of them—-several ? 

A. No: I do not think I have. I do not remember the 

738 circular, except I know I have seen such a circular. 


40—336 
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Mr. Hien: 
Q. The postal card, you mean ? 
A. Yes,sir; that postal card. 
The signature of the witness was waived by agreement of counsel. 
The testimony on behalf of the defendants is here closed. 


739 And thereupon defendants read in evidence the deposition 
of Norman L. Freeman, as follows: 


Present at the office of Norman L. Freeman, at the city of Spring- 
field, Illinois, at 10 o’clock a. m., this first day of February, A. D. 
1879: Eugene B. Myers, complainant, in person; J. L. High, of 
counsel for defendants. 


NorMAN L. FREEMAN, being first duly sworn as a witness in be- 
half of said defendants, was examined in chief by J. L. Hien, of 
defendants’ counsel, and deposed as follows: 


Interrogatory 1. State your name, residence, and occupation. 

Answer. Norman L. Freeman; Springfield, Illinois; attorney-at- 
law and reporter of the supreme court of Illinois. 

Interrogatory 2. Do you know the complainant in this cause; 
and, if so, how long have you known him? 

Answer. I have known him for about twenty years. 

Interrogatory 3. What interests have you now in the reports of 

the supreme court of Illinois? 
740 Answer. I am the owner of the copyright and stereotype 
plates and stock of volume forty-seven and the succeeding 
volumes which have been issued in the series, up to and including 
volume eighty-five, and some three or four unfinished volumes sub- 
sequent to eighty-five. 

Interrogatory 4. How long have you been official reporter of the 
supreme court of [ilinois? 

Answer. I was appointed in 1863, and have held the office ever 
since. 

Interrogatory 5. State whether at any time during the year 1875 
you had a conversation with Mr. Myers in which anything was said 
relative to his giving you his copyrights in volumes thirty-two to 
thirty-eight, inclusive, of Illinois Reports; if so, state when and 
where such conversation occurred, and what was said by both parties 
upon that subject. 

Answer. I won't pretend to be accurate as to dates, but I think it 
was in the fall of 1875 that Mr. Thomas, of the law-book house of 

Soulé, Thomas and Wentworth, of St. Louis, Missouri, and I 
741 visited Chicago for the purpose of seeing Mr. Myers, with the 

view to secure his co-operation in an effort to push the sales 
of Illinois Reports in the Southern and Soutiwestern States, on the 
supposition that the St. Louis house had special facilities for ex- 
tending the trade in that direction. I was then the owner of from 
volume forty-seven to the latest then issued of the Illinois Reports. 
It was understood that Mr. Myers was the owner of the copyright of 
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from thirty-two to forty-six, inclusive, for about half of which num- 
bers he held the stereotype plates—that is, the latter half, except, 
possibly, for volume forty-six. The purpose of the visit of Mr. 
Thomas and myself to Chicago was to secure Mr. Myers’ co-operation 
in respect to bis own volumes in connection with my own in this 
proposed Southern trade. Mr. Thomas, Mr. Myers, and I had an 
interview in Chicago on that occasion, in which the above-proposed 
plan was disclosed to Mr. Myers and his co-operation solicited. Mr. 
Myers assented to the arrangement, in which he and myself 
742 ~=were to make special rates to the St. Louis house in order to 
make it to their interest to carry out the plan. An import- 
ant part of the co-operation on the part of Mr. Myers was in the fur- 
nishing of stock from the plates which he then already had and in 
reproducing those volumes which were then out of print. Mr. 
Mvers agreed thus to co-operate so far as to authorize the St. Louis 
house te announce that the volumes from thirty-two to forty-six, 
then out of print, would be reproduced within a reasonable time. 
There was some discussion between us as to the probable success of 
the proposed scheme and the advisability of reproducing those vol- 
vies out of print and within what time. Without attempting to 
state all that was said in that connection, I said to Mr. Myers: “ If 
you decide definitely not to reproduce those volumes out of print, 
will you give me the copyright of those volumes if | will agree to 
reproduce them?” Mr. Myers answered he would. 
748 Interrogatory 6. Was your proposition to him that he 
should give you those copyrights as a sale, for a pecuniary 
consideration, or as a gift, in consideration of your republishing 
thei ? 

Answer. My idea was that if the plan promised success—so that 
I would be willing to incur the expense of republishing the volumes 
and he was not—that I should have the privilege of doing so. In 
that connection I had no idea of giving Mr. Myers any money. 

Interrogatory 7. State whether anything was then said as to which 
of his volumes were out of print; and, if so, whether volumes 
thirty-two to thirty-eight, inclusive, were spoken of as those out of 
print. 

Answer. It is not probable that the numbers were specifically 
named, as I was well aware at that time which of the volumes were 
out of print and which were not. 

Interrogatory 8. State whether at any time in the latter part of 

the year 1876 or early in 1877 you had a conversation with 
744 Mr. Myers concerning the sale by him to you of his interest 

in volumes thirty-two to forty-six, inclusive, of Illinois Re- 
ports: if so, when and where and what was said by both parties 
on that subject. 

Answer. I made a contract with the Callaghans on the tenth of 
March, 1877. Within a few months of that time I had several talks 
with Mr. Myers on the subject of his selling to me his interests in 
the Illinois Reports. I do not remember of any price being men- 
tioned, except upon one oceasion. On that oceasion I asked him what 
he thought they were worth—that is, the copyright to thirty-two to 
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forty-six, inclusive, and such plates of any of those volumes as he 
then had, together with the book and sheet stock. His answer to 
that question was that he ought to have eight thousand dollars. 
This conversation was held in my office. 

Interrogatory 9. State what, if anything, Myers then said as to 

his reasons for selling you the property named in your last answer. 

Answer. The principal reason he assigned was that it was 

745 a fragment in the series,and that I could do better with it 
than he could. 

Interrogatory 10. You have said that this occurred within a few 
months of the date of your contract with the Callaghans. Was it 
before or after that date? 

Answer. I have no means of fixing the time. 

Interrogatory 11. State whether at any time between October 9th, 
1871, and Jan. Ist, 1878, you furnished Mr. Myers any copies of 
either of volumes thirty-two to thirty-eight, inclusive, of Illinois 
Reports ; if so, when, which volumes, and how many copies of 
each. 

Answer. I have no. distinct recollection on that subject. While 
Mr. Myers was my publisher I received from him on my own ac- 
count ten sets of each volume in sheets, which | had bound and 
sold to whom I pleased. Subsequent to the publication of volume 
forty-six, when I became my own publisher, it was my habit to keep on 

hand a stock of those back volumes, as it is now, so far as I 
746 ~=can get them, and to that end Mr. Myers and I frequently 
exchanged stocks, but as to what of those back volumes I 


had on hand at any one time or who got them I cannot tell. If 


Mr. Myers wanted them he got them. I also sold them to the pro- 
fession. 

Interrogatory 12. I understand you have been your own pub- 
lisher of Illinois Reportsfrom volume forty-seven to the end of the 
series ? 

Answer. Yes; and the Reporter from volume thirty-one to the 
present. : 

Interrogatory 13. What, in your experience as reporter and pub- 
lisher of Illinois Reports, is the usual time within which the first 
or principal demand for these reports is supplied after their publi- 
cation ? 

Answer. Immediately after the publication. By this I wish to be 
understood that the principal immediate demand is from regular 
subscribers, to whom the books are shipped as soon as published. 


747  Cross-examination by Euvcene B. Myers, complainant, in 
person : 


Interrogatory 1. In your testimony this morning you have stated 
that you visted Chicago in the fall of 1875 and had an interview 
with me regarding the republication of my volumes, thirty-two to 
forty-six, of Illinois Reports; will you state in connection with that 
if it was your intention to reproduce volumes nineteen to thirty- 
one, inclusive. 


ee 
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Answer. I find upon further examination that I was mistaken in 
placing that interview in 1875. It occurred, as [ now recollect and 
state,in the year following—in 1876. At the time of that interview 
[ had in contemplation, in connection with Wm. L. Gross, Esq., the 
re-reporting and republication of volumes nineteen to thirty, inclu- 
sive, and the republication of volume thirty-one and of Beecher’s 
Breese. 
Interrogatory 2. Look at the letter-press copy now shown 
748 you from my letter book of a letter purporting to have been 
written by me to you, under date of November third, 1876, 
and state if you received such letter from me in connection with the 
negotiations referred to. | 
Answer. I have before me the letter-press copy referred to — you 
in your interrogatory, and [ recollect receiving from you, subsequent 
to the interview between Mr. Thomas, yourself, and myself, in Chi- 
cago, a letter substantially like this copy, and [ have no doubt this 
is an exact copy of that letter. 


Complainant offers in evidence the letter-press copy to be attached 
to the deposition of the witness, and the witness identifies the same 
with his initials. 


[nterrogatory 3. Under that arrangement for co-operation did 
you issue any volumes between nineteen and thirty-two, Illinois 
Reports ; if so, how many, or how far had they progressed up to 

the time of making your contract with the Callaghans, in 
749 = March, 1877? 
Answer. None of the volumes had been issued by me or by 
Mr. Gross and myself at that time; several of them were in press, 
however, in various stages of progress. 

Interrogatory 4. Did you announce the republication of volumes 
nineteen to thirty-one, inclusive; if so, when and how? 

Answer. The circular which I have before me was issued by Mr. 
Gross and myself about the time of its date, February seventh, 1877. 


Complainant offers in evidence the circular referred to by the 
witness; the same is identified by his initials and annexed as an 
exhibit to his deposition. 


Interrogatory 5. Mr. Freeman, here is another circular; please 
state if this was issued by you and give the date of It. 

Answer. The other circular referred to, which I have in my hand, 
was issued by me and dated February twenty-sixth, 1877. 


Complainant offers in evidence the circular in question ; 
750 the same is identified by the initials of the witness and an- 
nexed as an exhibit to his deposition. 


Interrogatory 6. Mr. Freeman, look at this circular, published by 
me, dated March Ist, 1877, and tell us if you ever saw it before. 

Answer. I am unable to identify this circular as ever having come 
to my attention until yesterday, when it was shown me by your- 
self. I receive many circulars and am not in the habit of giving 
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any attention to them. I usually throw them aside without special 
notice of their contents. 

Interrogatory 7. Look at the letter-press copy now shown you in 
my letter book of a letter purporting to have been written by me to 
you, under date of February 16th, 1877, and state whether you re- 
ceived such a letter about that time. 

Answer. I cannot say that I recollect receiving this particular 

letter, but, from my recollection of the general purport of our 
7o1 correspondence about that time, I have no doubt this is a cor- 

rect copy of that letter. Iam not in the habit of preserving 
my general correspondence, by filing or otherwise. 

Complainant offers in evidence the letter-press copy in question, 
and the same is identified by the witness with his initials and at- 
tached as an exhibit to his deposition. 


Interrogatory 8. Look at the letter-press copy now shown you, in 
my letter book, of a letter purporting to have been written by me to 
you, under date of February 20th, 1877, and state whether vou re- 
ceived such a letter about that time. 

Answer. I have no doubt I received the letter of which this is a 
copy. Its general purport I remember. 


Complainant offers in evidence the letter-press copy in question, 
aud the same is identified bv the witness with his initials and at- 
tached as an exhibit to his deposition. 


Interrogatory 8. Look at the letter-press copy now shown 
702 ~=you in my letter book of a letter purporting to have been 
written by me to you under date of March Ist, 1877, and state 
whether you received such a letter about that time. 
Answer. I have no doubt I received the letter of which this is a 
copy. 


Complainant offers in evidence the letter-press copy in question, 
and the same is identified by the witness with his initials and at- 
tached as an exhibit to his deposition. 


Interrogatory 9. Look at the letter-press copy now shown you in 
my letter book of a letter purporting to have been written by me to 
you under date of April 4th, 1877, and state whether you received 
such a letter about that time ? 

Answer. I have no doubt I received the letter of which this is a 
copy. 

Complaiuant offers in evidence the letter-press copy in question, 
and the same is identified by the witness with his initials and at- 
tached as an exhibit to his deposition. 


709 Interrogatory 10. Look at the letter-press copy now shown 
you in my letter book of a letter purporting to have been 
written by me to yon under date of April 25th, 1877, and state 
_ whether you received such a letter about that time. 
Answer. I have no doubt I received the letter of which this is a 
copy. 
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Complainant offers in evidence the letter-press copy in question, 
and the same is identified by the witness with his initials and at- 
tached as an exhibit to his deposition. 


* Interrogatory 11. State, if you know, what was the state of feeling 
between the Callaghans and myself down to and including the year 
1877. 

Answer. During a large portion of that time—prior to March 10, 
1877—for several years back, I had no personal relations with either 
of the Callaghans, and heard nothing from them on the subject. 
At the time of the interview, about the tenth of March, 1877, be- 

tween Andrew Callaghan and myself he said enough to 
754 show me that a very bitter contest had been going on be- 

tween the two houses for some time, and from letters received 
from Myers and from conversation had with him I learned that the 
antagonism between them was intensely bitter. 

Interrogatory 12. Was there ever any effort made on the part of 
the defendants, Callaghans, to obtain and control the publication of 
the Illinois Reports? If so, state when, and any particulars you 
may remember with reference to that matter. 

Answer. Mr. Bernard Callaghan, from an early period after com- 
mencing the book-selling business in Chicago and while Mr. Myers 
was my publisher, repeated applied to me to give to his house the 
publication of the Illinois Reports, and offered various inducements 
to that end, which I am unable to particularize. Once I remember 
Mr. Andrew P. Callaghan calling on me for the same purpose. 

Interrogatory 13. Do you recollect of saying or writing to 

755 meabout the time or subsequent to the time mentioned in 

your circular of February, 1877, to go ahead and get out 

thirty-two to thirty-eight quickly before Callaghan reached them, 
as he was progressing with bis volumes nineteen to thirty? 

Answer. I presume | may have said such a thing to you, as I have 
always advised you to reproduce those volumes as speedily as possi- 
ble. Ialways understood it to be your intention to reproduce them, 
and it was to my interest to have you do so, thinking thereby to 
promote the sales of my volumes. 

[Interrogatory 14. Did you not exact from me a verbal agreement 
that I would not dispose of my copyrights in volumes thirty-two to 
forty-six, inclusive, to any other person but yourself? 

Answer. For some time prior to March, 1877, there was an agree- 
ment between Myers and myself to the effect that he should not sell 
his interest in the Illinois Reports to any person without my con- 

sent. When Mr. Myers first wrote me the Callaghans were 
756 proposing to buy I explicitly forbid him to sell on that agree- 
ment. 

Interrogatory 15. You have stated that I wanted eight thousand 
dollars for my interest in volumes thirty-two to forty-six, inclusive. 
Did you consider that a fair price ? 

Answer. I am unable to fix a value on that property. If I had 
owned them in connection with mine I would not have taken that 
price for them. 
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Interrogatory 16. In your opinion, what would be a fair compen- 
sation for preparing a volume of law reports, making the syllabus, 
statement of the facts, collating the authorities cited by counsel, 
stipulations, preparing the index, table of cases, and reading the 
proof? 

Answer. It is impossible for me to answer that question. 

Interrogatory 17. State whether in the conversation in the fall of 
1876, in which. you say I[ offered to give you copyrights of thirty- 

two to thirty-eight, inclusive, on condition of your repub- 
757 —lishing if I decided not to do so, that offer was not coupled 

with or dependent upon a reduction which you should allow 
me upon all your volumes of [illinois Reports ? 

Answer. If the contingency had arisen under which I should re- 
produce the volumes of which Mr. Myers owned the copyright 
spoken about in that conversation [ should have understood that 
the trade rates we then fixed upon would bave extended to the vol- 
umes so reproduced. 

Interrogatory 18. Have not the Callaghans and you held frequent 
conversation regarding the republication of my volumes between 
March 10th, 1877, and December, 1877? If so, state if Mr. Calla- 
ghan explained the manner in which he intended to reproduce my 
volumes without infringing my copyright. 

Answer. I do not remember that the subject was ever mentioned 

between any of the Callaghans and myself, except, perhaps, 
708 when Mr. A. P. Callaghan and I made our contract, about 
the 10th of March, 1877, and possibly on one occasion after- 
wards, when Mr. Denslow came to Springfield, I think the subject 
was alluded toand I suggested difficulties in avoiding the use of 
Myers’ books in re-editing, inasmuch as there were frequent verbal 


; 
> 


changes made from the original manuscript of the opinions. Mr. 
Callaghan, as I recollect, expressed himself as being aware of that 
practice,and in such event he would consider the published volumes 
as the originals, or something about to that purport. I had similar 
conversations with Mr. Denslow, who, I understood, was editing 
some volumes for the Callaghans, and it is possible I may have 
confounded these conversations to some extent. 

Interrogatory 19. In your conversation with Mr. A. P. Callaghan 

did he ever claim in any way that I had consented or was 
759 ~——~willing that bis firm should reprint any of my volumes? 
Answer. I have no recollection of any.such talk. 

Interrogatory 20. In reporting the decisions embraced in-volumes 
thirty-two to forty-six, inclusive, please state how much or what 
proportion of the matter was original matter prepared by you. 

Answer. It is all my work, except the opinions, with possibly the 
exception of an occasional statement of facts which the judge 
writing the opinion may have made. 
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Redirect examination by Mr. J. L. Hiau, of defendants’ coun- 
sel 
Interrogatory 1. Do you mean that your work on volumes thirty- 
two to thirty -eight was made up from the printed abstracts, briefs, 
records, and other papers in the case, including manuscript opinions? 
Answer. That is what I mean. 


(Signed) N. L. FREEMAN. 
760 [t is stipulated that the letter-press copies offered in evi- 


dence may be retained by complainant upon his furnishing 
written copies thereof to defendants, to be compared with the orig- 
inals. 


761 Illinois Reports, Re-reported and Annotated, Volumes XIX to 
XXXJ, Inclusive. 


The decisions of the supreme court of Illinois embraced in these 
volumes have for years been out of print. Their republication has 
long been demanded. The State has at different times been urgently 
solicited to reprint them, but without avail. The large amount of 
capital required, the limited sales, the slow returns, and the. meagre 
profits were considerations potent enough to deter private enterprise 
from undertaking the work. 

The undersigned, at the solicitation of the bench and bar of the 
State and in the hope of ultimate recompense, undertook the ardu- 
ous labors and incurred the financial hazzard of re-reporting, 
aunotating,and publishing these scarce decisions of our court 
of last resort. For more than twelve months past they have 
been thus engaged. Every case has been carefully re-reported, the 
head-notes and statement of the case made to conform to the gen- 
eral style of the current volumes of the Illinois Reports, and such 
annotations and references made to other decisions and to the stat- 
u-es as seemed to be necessary. 

They have also secured the right to reprint Beecher’s Breese, and 
will issue it as one of the series. 

lor obvious reasons this announcement has been delaved until 
the present, when the initial volumes are about to issue from the 
press. The greater part of the work is done, and the new volumes, 
now’in stereotype plates, will be issued from the press as rapidly as 
a due regard to mechanical excellence will allow. 

In typography, paper, printing, and binding the new volumes will 

fully equal the best American Reports, and will be supplied 
763 to subscribers for the series at $5 per volume; single copies, 

$6. Where the money does not accompany the order the books 
will be shipped C. O. D. When copies are directed to be mailed the 
necessary postage will be added. In all cases the purchaser will pay . 
the cost of delivery. No attempt will be made to issue the volumes 
in their numerical order; those which can be first made ready will 
be first issued. 


762 
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Our labors have been arduous and our outlays large; fora recog- 
nition of the one and a speedy return of the other we appeal with 
confidence to a generous and noble profession. 

Springfield, Ill., “eoruary 7th, 1877. 

NORMAN L. FREEMAN. 
A} 


WILLIAM L. GROSS. 
764 Illinois Reports. 


To the lawyers of Illinois: 

A few days ago William L. Gross, Esq., and myself announced 
our purpose to re-report and publish the decisions of the supreme 
court of Illinois which are embraced in volumes 19 to 30, and to re- 
publish vol. 31 and Beecher’s Breese. Since that time I have ac- 
quired the entire control of that enterprise, but will still have the 
raluable assistance of Mr. Gross in carrying the work to completion. 
I have also secured the assistance of two other gentlemen, who are 
able and competent lawyers, in the completion of the volumes men- 
tioned. My object in undertaking this labor was purelyselfish. [own 
the copyright and stereotype plates of vol. 47 and all subsequent vol- 

umes now issued, which, with those now in press and which will 
765 be issued very soon, number 33 volumes. The volumes 
from 19 to 31 and Breese have been out of print for several 
years, and full sets of the Illinois Reports could not be obtained ex- 
. cept, a large portion of them, second hand and at high prices. Mr. 
E. B. Myers, of Chicago, owns the copyright of the other volumes 
which are out of print—32 to 38 8, inclus sive—and there is a fair prob- 
ability that he will reproduce them in a short time. It occurred to 
me that by reproducing a good edition of the vols. 19 to 31, so that 
full sets of the Illinois Reports could be furnished, my sales of the 
33 volumes which I own would be promoted. The number of sub- 
scriptions already received is far beyond my expectations, and is a 
guaranty to me that the enterprise of reproducing those back vol- 
umes is not as hazardous an experiment as I feared it would be; but 
now that | have the whole matter in my own hands I have 
766 ~~ concluded to make another proposition to the profession : 
To all attorneys who will buy from me the 35 volumes 
(47-79), ut $4.50 per vol., delivered, I will furnish the full set of the 
proposed reprints (19-31, inclusive, and Beecher’s Breese) at $2 per 
volume, delivered. 

To purchasers of 15 volumes of those from vol. 47 to the latest, at 
$4.50 per volume, delivered, the set from 19 to 31 and Breese will be 
furnished at $2.50 per volume, delivered. 

To purchasers of 10 volumes of those from vol. 47 to the latest, at 
$4.50 per volume, delivered, the set from 19 to 31 and Breese will be 
furnished at $2.75 per volume, delivered. 

To purchasers of vols. 19 to | 31 or any of them, $4 per volume, 
delivered. 

This proposition will apply to such as have already favored me 
with their orders, according to the character of the order made, as 


above designated. 


BERNARD CALLAGHAN ET AL. VS. EUGENE B. MYERS. 323 


These reprints will be delivered promptly as they are issued. Sev- 

eral of the volumes are in stereotype plates and now running 

767 through the press. They will all be ready for delivery within 
less than 12 months. 

Now, as to future volumes, I have sold no books to the State since 
the 62d volume. Therefore my only means for compensation and 
to pay the necessary expenses of my office has been In my sales to 
the profession. Less than 600 lawyers out of about 2,000, outside of 
Chicago, in this State buy the reports. I have held the books at $5 
per volume, delivered. This, it seemed to me, as a business proposi- 
tion, was as low as I could sell them with a view to being reim- 
bursed in my actual cash outlays and even a meagre compensation. 
I receive no salary from the State, as other State officers do. No 
appropriation is made for my necessary clerk hire, as is done for 
them, nor am I furnished at the expense of the State with porters 
and pages. I furnish my own office, buy my own stationery and 
postage stamps, and pay my own assistants. I pay the entire ex- 

pense of my office and the printing of the books out of my 
768 own pocket. In that view, considering the limited number 

of books sold, I was unable to see how I could safely reduce 
the price of the reports; but it is suggested to me that out of the 
large number of lawyers in the State many would become subscerib- 
ers to the current volumes if the price were reduced, and thus, by 
increasing the sales, 1 would be compensated for the loss of profits. 
So, in looking over the subject, I have concluded to reduce the price 
to lawyers of the future-volumes to $2.50 per volume, delivered. This 
will, of course, apply to my present subscribers as well as my new 
ones. In this way a set of Illinois Reports can be obtained at a low 
price, except from 1 Scammon to 18 Illinois—17 volumes. These 
volumes, known as the “ Underwood edition,” are held, as I under- 
stand, at $5 and $6 per volume. That is an unreasonably high 
price for that number of volumes, and unless it is reduced it will 

become necessary to re-report them and publish them ata 
769 fair price—and that will be done. 

My proposition for future volumes, of course, includes all 
in the current series not yet issued. Vols. 70, 71, 72, and 79 are all 
in stereotype plates and will be issued in rapid succession. Vol. 80 
isin press. Vols. 73 and 74 will be ready in a few weeks and thus 
make the series complete. ; 

[ trust I shall have the co-operation of the profession in my efforts 
to furnish them cheap reports. 

Springfield, [Il., February 26, 1877. 

NORMAN L. FREEMAN. 


770 yt ee Ay 


CHICAGO, Nov. ord, 1876. 
Hon. N. L. Freeman, Springfield. 
Dear Str: I am the owner of the stereotype plates of volumes 39 
to 46, inclusive, of the Illinois Reports ;:also the copyrights of vol- 
umes 32 to 38, inclusive, but which are now out of print. It is my 
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intention within a reasonably short time to reproduce those volumes 
in order to furnish full sets of the Illinois Reports at reasonable 
rates. 

It is my desire to co-operate with you in securing the aid of Messrs. 
Soulé, Thomas & Wentworth in extending the sale of our (2) reports 
outside the State of Illinois. 

Now, for the purpose of accomplishing that object, I propose mak- 
ing these grades of prices to you and Soulé, T. & W. as follows: 

On sales to be made at $5 per vol. $4.00 net; on sales to be made 
at $4.50 per volume $3.50 net; on sales to be made at $4.00 per vol. 

$3.00 net. 
771 The sale of all single volumes to be made at $5.00. Sales in 
sets to made in Illinois and Colorado shall not be offered less 
than $4.50 per volume. Elswhere in the Southern and Southwestern 
States, in order to effect an increase of sales, the price in sets shall be 
uniformly made at $4.00 per volume. 

In partial sets within the same territory they shall be sold at $4.50 
per volume. 

Orders from the trade are to be referred to us by S., T. & W. 

Yours, truly, E. B. MYERS. 


772 ON. L. FP”) 


Cuicaco, Feb. 16th, 1877. 

D’r FREEMAN: I forgot to enclose my check last evening, so do 
it now. 

By the way, what discount shall you allow me on the reprints? 

I will do all I can to obtain subscribers in advance. I have not 
seen any of the “Ireland” men since my return. The old man is 
out of town and Andrew is at home sick, maybe, of too much IIli- 
nois Rep’ts or waiting for me to hear from Albany. 

They were in the Legal News office vesterday trying to find out 
if you were to have a notice in on Saturday. The Judge said they did 
not find out, but I do not bet on that institution, as they receive a 
great deal of work from Callaghans and favor them generally. 

Would it not be policy to let them make a volume for you, 
773 with the understanding if all was satisfactory they might 
have more? 

You said you would give me $6,000 for 32 to 46 Illinois if the 
State purchased under the bill pending. I want to feel certain of 
that if [am pushed by “Cally” to accept or decline their offer; so 
please write to that effect. 


Yours truly, E. B. MYERS. 
774 a a eet 


CuicaGo, Feb. 20th, 1877. 


D’r FreeMan: Callaghan is canvassing our att’ys for their sub- 
scription to an edition of the current volumes of I]linvis Reports, to 
be issued within 60 days after publication by you, at $2.50 pr. vol- 
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ume. Some have been in to get my opinion as to their ability to 
varry out their undertaking. You can imagine what my answer 
would be. 

I am waiting for your answer to my last two letters regarding the 
prices of the reports to S. T. & W., and as to commissions on your 
reprints. : 


Yours, «e., ; E. B. MYERS. 


Has the Law Institute proof-sheets of "79? Had they not better 
be stopped ? 
775 ee Ag 
CuicaGco, March 1st, 1877. 


N. L. Freeman, Springfield. 
D’r Str: Please send the following per express. * * * 


a 

i io 
- > 

ee 

— 


Old man C. has just been in and says they have a despatch from 
Clarke, their traveler from Decatur, saying you had reduced the 
price of current volumes to $2.50, and so they shall withdraw their 
plan of reprinting. He said a customer from Joliet had given 
them the above information before they received the despatch from 
Clarke; also that they had taken 14 sub’s in Bloomington. He said 
they had contracted with five different houses for the reprinting of 
19 to 30. Each has promised a volume by the 15th. They will not 

be annotated, as they would not have time, and it was un- 
776 necessary to re-report them,as they owned the copyright, but 
32 to 38 they should, or rather condense the whole from 19 
to 79. So much “ gas” has not been let off in my store for a long 


time. 
E. B. M. 


~J 


77 ee = vy 
CuicaGo, Apr. 14th, 1877. 
D’k Freeman: Yours of the 3d is at hand. [am glad you will 
not believe “unless I tell you so.” If [am or ever “have plotted 
against you I did not know it, but I have talked pretty hard to a 
party about the manner | have been used by you in the new arrange- 
ment. 

If it goes direct to you I cannot help it, and I have no doubt but” 
it grows immensely going over the road. I have good reason to 
feel hurt, for you will not supply me with your volumes less than 
$3.50 net, and your agents will not unless I sell mine at the same, 
and as but few of my “volumes are wanted it works against me. I 

would not be “bulldozed ” into selling my plates and copy- 
778 rights for two-thirds their value ; therefore, 1 presume I must 
make the best of it. Ten days ago I accepted $5.25 per volume 
for mine, with the understanding that I should have yours of Cal- 
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laghan, but Saturday they accused me of selling — less than $5.50, 
and shut down. I didn’t so sell; simply said to an old taker of the 
rep’ts that hereafter the new vols. would be sold at $8.50 or less, 
and of. course he, as their friend, went direct to them, and so there 
was a rumpus, and they tried to make me enter into a written 
stipulation, &c., which I declined, because the only one we ever had 
was broken by them, and I vowed I would never sign another with 
them, & I “ won't.” 

I have much I would like to say, but I cannot write; my eyes are 


bothering me again. 


Yours, E. B. M. 


779 gy Oe A 
CHIcAGo, April 25, 1877. 

D’x Freeman: Yours of the 22nd isat hand. I will exchange my 
volumes for yours, thus: 5 sets, 89-46, x = 40 vols.,(@ $4, $160. 
For 50(say)of yours, @ $3.50 = $175. You are not to sell mine— less 
than $3.50, and then only in complete sets, including yours; single 
vols., $4.50. 

I have been engaged in court for two days in the trespass case of 
Myers vs. Callaghan, being an appeal from a justice court. The 
judgment of the court below was sustained, with interest from March 
10, 1876, and $25 additional as damages for entering the plaintiff’s 
store and carrying off his property unlawfully, and yet they are not 

happy and will go up to the supreme court. | 
780 How many of 82 to 38,ine., will you take? Confidentially, 

“38” is nearly ready. Ido not know how many vols; 70 I 
‘an use, as Callaghan got nearly all the bar here to subscribe for 
them at $2.50 first, and subsequently got it changed to $3.50, telling 
my own customers—friends—that I would not bave them under two 
weeks after they would; that’s what some folks would call “ rub- 
bing it in.” 

I will risk taking 25 or 30 any way, just for respectability, as I am 
in the law-book business, you know, so send them up. 

They are making tremendous efforts to sell; are contracting (in- 
distinct) sets and guaranteeing to supply the balance within three 
months for $1.25. 

Jennings, of Banks & Bros., N. Y., was here. We had a talk over 
the matter of my selling. I suggested that you might sell and ad- 
vised him to visit you, and he said he would. Has he reported 

yet? 
‘781 He is very anxious to get a hitch in on them to hurt “ Calla,” 
and I wish him luck. 

If I can see any profit or get sufficient patronage for 32 and after 
I shall put them out as rapidly as possible. 

Yours truly, {. B. MYERS. 


— 


Rec’d & filed Feb. 6, 1879; opened for Mr. Myers Feb. 6, 1879. 
(Signed) W. H. BRADLEY, CIV. 
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782 Complainant’s Testimony in Rebuttal Concerning Infringement 
of Volumes 32 to 38, Embraced in Original Bill. 


And thereupon complainant, by way of rebuttal, read in evidence 
the deposition of George K. Hazlitt as follows: 


In the Cireuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


EvuGEeneE B. Myers, Complainant, 
US. 
BERNARD CALLAGHAN et al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Monday, the 17th day of February, A. D. 1879. 


Present: J. V. Le Moyne, Esq., solicitor for complainant; James 
L. High, Esq., solicitor for defendants. 


GrorGce K. Hazrirt, a witness for the complainant, being first 
duly sworn, was examined in chief by Mr. Le Moyne, and deposes 
and says as follows: 


Q. What is your occupation ? 

A. Printer. 

Q. How long have you been engaged in printing in Chi- 
783 cago, and give “the name of your present firm. 

A. Twenty -three years ; the name of the firm is Hazlitt & 
Reed. 

Q. Mr. Hazlitt, look at the paper now shown you and state whether 
you printed that. And, if so, about when and how many copies 
(handing to witness “ gi A”)? 

A. That, I should say, was our printing, sir; itisour type; I rec- 
ognize that; I should say rit was our printing, to the best of my 
knowledge and belief. 

Q. When was it printed by you? 

A. Well, I find on reference to our books that we printed five 
hundred circulars for E. B. Myers February 16, 1877; that is the 
entry upon the book. 

Q. Can you testify from the memorandum on your books what 
7 of a circular it was or from vour recollection ? 

[t is described upon the original book of entry there as “ 500 
c Rr irs—list of law books.” 

Q. Look at this, which is marked No. 2 of your deposition, and 

state if you have seen that before; see if that did not come off your 
file. 7 

784 A. Probably it came off the file there in the office, sir, as I 
recognize the ‘corrections marked upon the side there; they 

look like my own handwriting; it is the usual style in which I 

marked them. I cannot state about it coming off the file or not; I 

cannot testify as to that. 
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Q. Did you ever see it before ? 

A. Well, I cannot swear to seeing it before. It is our type, and I 
have not any doubt but what we printed it, but I cannot swear to 
that. 

Q. What is your best recollection when you printed it ? 

A. lam only guided by the entry on the books, sir; that is all. 

Q. State from that when you printed it. 

A. According to the entry upon the top of the book there, if this 
is the circular referred to, it is 500 circulars, February 16th 1877. 

Q. Mr. Hazlitt, do you not remember that when that circular was 
first printed for Mr. Myers he made some objection to it on account 
of the size of the paper, and that you printed an additional lot on 

a little larger paper? 
785 A. I recollect the circumstances of there being something 
about a circular being printed wrong—on small paper. 
Whether that is the circular or not I could not swear, sir. There 
was a trouble of that kind I know. 

Q. You do not know whether it was this circular or not ? 

A. No, sir; I am only guided by this entry I find on the book in 
my recollection of it. 

Q. Was the mistake you speak of as to the size of the paper, ac- 
cording to your best rocollection, made about February, 1877? 

A. Well, I have no recollection about the mistake—that is, about 
the time of it. It is one of those thinge that occurs in business and 
passes rapidly outof my mind. I could not charge it at all. 

Q. Mr. Hazlitt,do you not remember that Mr. Myers also objected 
to the circular as first printed; that it was printed on the second 
and third pages instead of on the first and third, and that was one 
of the corrections you made in reprinting it? 

A. I know there was trouble about the style of printing and the 

size of. the paper of a circular, and that we had to reprint it, 
786 ~— but I could not swear that that is the circular. I presume it 

is, from about that date, but as to that actually being the 
circular it is something I could not swear to. 

Q. But my question is, whether in the circular that Mr. Myers 
objected to did he not also object that the first circular you printed 

ras printed on the second and third pages instead of the first and 
third pages of the sheet? 

A. I could not charge my memory distinctly as to that. I know 
there was trouble about a circular, and that it was reprinted, but the 
exact form of the alteration or the weight of the paper is something 
I cannot recollect now. 


Cross-examination by Mr. Hien: 


Q. Are you able to state which of the circulars just shown you, 
“Exhibit A” or “ Exhibit B” to your deposition, is the one of which 
you printed 500 copies, if you did print 500 copies of either 

A. I have nothing to guide me, sir, but the entry in vi hook 
and the knowledge that this type and those marks there a appear to 
be my own. 
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787 Q. Is not this type used by other printers in Chicago? 
A. Yes, sir. 

Q. You cannot state whether you printed 500 copies of either of 
these circulars now shown you, marked Exhibits A, B to your dep- 
osition ? 

A. Only as the entries in the books guide me. I would say, in 
explanation, that I find that this entry of February 16th, 1877, 
these 500 circulars, and also that it was paid for by an entry upon 
the cash book in the April following. . That is the reason I think 
that it is the circular referred to. I am guided merely by the date 
of that and the correspending entry upon the job book, or the entry 
of the 16th of February. 

Q. Look at the printed circular annexed to the deposition of E. 
B. Myers in this case, marked on the back “ Complainant’s Exhibit 
No. —, H. W. B., master,” and state if you know whether you ever 
printed that circular. 

A. I should call it the same circular from all that I see, sir. 

@. The same as what? 

A. The same as “ Exhibit B” of my deposition. 

Q. But you have no personal knowledge that you ever printed 

either or any of the circulars ? 
788 A. I could not swear positively as to that, any more than 
I am only guided by the entry on the books—that is all, sir— 
and the date they are entered. 


The signature of the witness to the above deposition was waived 
by agreement of counsel. 


789 “Exuripsit B” — Dep. G. H. Hazlitt. 


Law Books Published by E. B. Myers, Law-Book Seller, 93 Washington 
Slreet, Chicago, March 1, 1877. 


American Corporation Cases by Withrow: 


Vol. I, Private Corporation Cutest... < cnnccsnn cows consas 
Vol. II, Municipal Corporation Cases_..--.......--.--.- 
Vol. III, Private Corporation Cases, in press ---- ---- ---- 
Vol. 1V, Municipal Corporation Cases, in press ~--------- 
Bareer’s Law Comme Tees MiGs. sccnmcwnnccccnencenn 
Bassett’s Criminal Indictments and Pleading---~-.--..---- 
Cities and ¥ tines, 006 GF SG .nncine scccce cccnecunns 50 


Hm ib > O> > > 
= 
a 


Court Rules—Practice in Chicago....-.--..-.---------- 1 50 
Haines’ Treatise for Justices of the Peace, seventh edition- 7 00 
Haines’ Township Organization Laws, 396 pp., pamphlet- 2 00 
GES u.neucedame 2 50 

law binding-_------ 3 00 

Hill’s Highway Manual (for county officers), 240 pp., boards- 1 50 
a 2 00 

Hill’s Common Law Practice, 2 vols., 8vo.-..----------- 10 00 
Hill’s Chancery Practice, third edition, 2 vols....-------- 10 00 


42—336 
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Hills Probate Gaide, third edition....................... 5 
Hill’s Municipal or Town Officer, 840 pp., 12mo--------- 3 
NE 3 EEL OE EO LO 
Illinois Supreme Court Reports: 
Breese’s Reports (1 Illinois), reprinting .--.-.-------- -- . ) 
Scammon’s Reports (2 to 5 Illinois), 4 vols... ~~ 24 
790 Gilman’s Reports (6 to 10 Illinois), 5 vols. -------- 30 
Illinois Reports (11 to 18), 8 vols. (70, 71, 72, 73, 74 
in DNs iiccias ma donducmaamamanann thm ani timo miinain 48 
Illinois Reports (19 to 38, inclusive), reprinting ..----. ---- 
ees seaports (30 to 78), 40 v0ls......... cnncnncans onemnn 200 
ees seeperte (vol. 46 separate)... .n2.00dnnson asienen 7 
Illinois Digest, by Wood and Long, 3 vols..--.-.-------- 20 
Illinois Digest, ne | emma nL AE oD 
Illinois Statutes (E. B. Mvers’ authorized edition), Revised 
Laws of 1871-74, 1 vol., 1,253 pp., royal 8vo ---_-..-..- D 
lowa Supreme Court Reports, per vol...-...-...---.---- D 
lowa Digest, by Withrow and Stiles, 3 vols., royal 8vo.--- = 1o 
EE SR OTL ER TALE. SSS He 5 
McCrary on the American Law of E a SE GR NED CN 5 
McMaster’s Digest of the Law of Railways, in press ..---- 
Minnesota Reports, 11 vols., reprinting ....-..----. ------ 66 
Root’s Law of Corporations in Illinois...........------- l 
re OO OU et on, een steno ws suieonsnan agian unions 4 
ee rs us einenenincs Ramen baie 2 
cs es meson seennaneniagla inane aia 3 
so‘ umisiesanebine cabamniss aden anh 1 
LLL LAE NETL NE 5 
Wendling’s Index to Illinois Reports ..........-------.- i 
Withrow’s Corporation Cases 
Vou 4, erevate Corporation Cases, Svo «2. .o20wecccnns 6 
Vol. II, Municipal Corporation Cases, 8vo_ ..-..-.------- 6 
Vol. III, Private Corporation Cases, in press._—--------- 6 
Vol. 1V, Municipal Corporation Cases, in press seiidisiantiiaiillilici 6 
Withrow and Stiles’ Digest of the Lowa Reports, 2 vols. 
royal TE te EN RAINS ene A aca 1d 
791 Wood and Long’s Digest of the Illinois Reports, 
third edition, 2 vols., royal 8vo..............-. 15 
Wood and Long’s Illinois Digest, vol. 3 (supplement) --_-- 5 
Miscellaneous: 
Templar Manual for Knights Templar, 32mo, cloth ...__- ] 
ful! morocco —.___- 2 
Sackett’s Masonic Burial Service, muslin.__.... ..._____ 1 
ieee ie ] 
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And thereupon complainant read in evidence the deposition of 
Silas K. Reed as follows: 


792. ‘Testimony taken before Henry W. Bishop, master in chancery 
of said court, Monday, the seventeenth day of February, 
A. D. 1879. 
Present: J. V. Le Moyne, Esq., solicitor for complainant, and James 
L. High, Esq., solicitor for defendants. 


Siras K. Reep, a witness for the complainant, being first duly 
sworn, was examined in chief by Mr. Le Moyne, and deposes and 
Says as follows: 


Q. What is your occupation, Mr. Reed. 

A. Printer. 

(. How long have you been engaged in the printing business in 
Chicago. 

A. I have been over eleven years. 

(). Give the stvle of your firm. 

A. Hazlitt and Reed. 

Q. State if you did any work for Mr. Myers in the spring of 1877 
of any volumes of the Illinois Reports; if so, when and what vol- 
umes? 

A. We done work for Marder, Luse & Company. 

@. State what volume it was and when you did it. 

A. On referring to the books I find charged against Marder, 
793 Luse & Co., June 22nd, 1877,-composition of the 38th Illinois 

Reports. 

(). State when you began that work. 
A. Well, I have no means of ascertaining the exact date, but as near 
as I can get at it it was about April 20th ; the proof that we had was 
measured up from week to week and marked, and we save that 
proof until the job is completed and.bills sent in and allowed and 
settled for. Sometimes we save it for a year, longer, but this has 
been something over a year and the proof has been destroyed. I 
have no means of ascertaining the exact date. 


It is admitted by solicitor for defendants that the work testified 
to by this witness was done on the books of Mr. Myers. 


Q. Did you have any conversation with Mr. Myers at that time 
or about that time in regard to printing any other volumes of the 
Illinois Reports; if so, when and what volumes? 

A. The understanding was that there were about seven volumes 
all told, as near as I can recollect. We commenced on the last vol- 

ume first; there were about seven volumes; I know we had 
794 considerable difficulty in getting down in the price to take 

the work; that is why it is impressed more vividly on my 
memory, because the price which we got for the composition and 
the prices which the union stated that the printers should work for 
was a considerable variance. We could not afford to take the work 
for the price, and the union came down in their prices so as‘to meet 
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it; and in consideration of the fact that there were seven books to 
do and the decline in prices of all kinds of labor and material they 
came down, I think, five cents a thousand on the price of composi- 
tion paying journeymen. 
Q. Did this transaction as to price and the number of volumes to 
be printed take place before you commenced this volume 38 ? 
Well, just about the time we commenced. 


Cross-examination by Mr. Hicu: 


Q. Did Mr. Myers have anything to do with this arrangement 


about the printing ? 
A. Wel!, Mr. Myers made the bargain with Marder, Luse 
795 &Company. We took the work of composition from them. 
Q. Have you any knowledge that Mr. Myers did make a 

hemsain with Marder, Luse & Company ? 

A. Only as J heard them talk together. 

Q. You only know from hearsay ? 

A. I heard the two, Mr. Luse and Mr. Myers talking together. 

Q. This volume 38 of which you did the composition was merely 
a reprint, as I understand it? 

A. Yes, sir. 

Q. A literal reprint? 

A. Yes, sir. 

Q. Is it not a fact that with your facilities for work at that time 
you put that through very fast ? . 

A. Well, we put it through as fast as they wanted we should go 
with it. 

Q. All that was necessary to do was to cut out the copy from the 
old volume and reprint it literally ? | 

A. Yes, sir; only we made the pages a little wider and a little 
longer. 


The signature of the witness to the above deposition was waived 
by agreement of counsel. 


796 And thereupon complainant read in evidence the deposi- 
tion of George M. Beckwith as follows: 


Testimony taken before Henry W. Bishop, master es chancery of 
said court, Monday, the 17th day of Febru: ary, A. D. 1879. 


Present: J. V. Le Moyne, Esq., solicitor for complainant, and James 
L. High, Esq., solicitor for defendants. 


GrorGE M. Beckwirtu, a witness for the complainant, being first 
duly sworn, was examined in chief by Mr. Le Moyne, and deposes 
and says as follows: 


Q. What is your name? 

A. George M. Beckwith. 

Q. How were you employed in the years from 1870 to 1877 ? 
A. In the store of E. B. Myers, law-book seller. 
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Q. Look at the circular attached to the deposition of E. B. Myers, 
dated March 1877. State if you have seen it before; and, if so, 
where and when ? 

A. I have seen it about this date in Mr. Myers’ book store. 

Q. What use was made of it there to your knowledge? 

A. For distribution to the trade—to law-book sellers; oc- 
797 —_casionallyto other parties. I do not know of any other parties; 
very likely it was given round. I guess [ used to put these 

into letters to whomever I might write. I guess so. 

Q. That is your recollection about it? 

A. Yes, sir. 

Q. State whether in the years 1876 and 1877 you went to the 
store of Callaghan and Company ; if so, how often ? 

A. Oh, I used to go down there occasionally. 
©. About how often? 

A. Oh, I do not know, I am sure; very occasionally. 

Q. Do you mean very seldom? 

A. Yes, sir; very seldom. If there was anybody else to send to 
the store for anything they used to go in preference to me. 

Q. Who was generally sent? 

A. John. : 

Q. Is that the porter? 

A. Yes, sir. 

@. A German, was he? 

A. Yes, sir. , 

Q. State whether you, at the store of Callaghan & Comyany 
during the year 1877, made any enquiries from them about their re- 
prints of Illinois Reports. 

A. I do not remember of doing so. 
798 Q. You had no instructions from Mr. Myers to do so, had 
vou? 

A. I might have done, but [I do not remember it. I do not 
remember ever having any such instructions. 

Q. State whether you ever heard any conversation between Mr. 
Myers and Andrew P. Callaghan in regard to Illinois Reports in the 
fall of 1876 or the spring of 1877; if so, where did said conversa- 
tion take place? 

A. Well, in our store there was a great number of conversations, 
but I never heard the entire of any one conversation, but I heard 
portions of some conversations ; a little. 

Q. State whether in those conversations, about that time, you 
heard anything said by Callaghan about their reprinting volumes 
o2 to 38; if so, what did he say about it? 

A. About Callaghan reprinting 38? 

Q. Yes; about their reprinting it—that is, Callaghan & Com- 
pany. 

A. Why, they said if they did not get a favorable purchase from 
Mr. Myers that they would reprint them themselves. 

Q. What did Mr. Myers say to them then in answer to that? 

A. He refused all their offers. 


at hes 
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799 Q. Did he consent to their reprinting in any way ; what did 


he say in that regard ? 
A. I never heard bim consent. 
Q. Did he not tell them he would prosecute them if they did ? 


Solicitor for defendants objected to the question as leading and 
incompetent. 


A. Yes, sir; I have got an affidavit on file to that effect. 

Q. What answer did they make to that? 

A. Oh, I do not believe they—I do not know, I am sure, that 
they ever made any answer at all. I do not know. 

Q. Well, what was the temper or disposition manifested by both 
parties during these interviews; was it friendly or otherwise ? 

A. They used to get excited—both parties did. 

Q. When you say excited do you mean they got angry ? 

A. Well, gentlemen of their standing do not ever get angry ; they 
got excited. 

Q. How many of these interviews took place at Myers’ store dur- 
ing the fall of 1876 and spring of 1877, and which of the firm of 

Callaghan & Company was there? 
800 A. Well, a large number of interviews took place—I never 

counted them—every little while, and sometimes Andrew 
Callaghan was there; Mr. A. P. Callaghan, I believe his name is; a 
little man, I believe, and sometimes the elder ¢ ‘’allaghan was there ; 
occasionally, [ believe, Mr. Beck was in there. Those are the only 
parties | remember. ‘They were never there at one time, as I re- 
member: never there all at one time. 

Q. Mr. Beckwith, do you remember of Mr. Siees receiving any 
new volumes of Illinois Reports after the fire from Albany; if so, 
when were they received? 

A. What volumes of the Illinois Reports do you refer to? 

Q. Volumes 32 to 38. 

Mr. Myers had soime of those volumes in his store after the fire. 

@. New or second hand? 

New. 
Q. Were you in his employ at the time Frank Shepard was there ? 
. Before or after the fire do you refer to? 

Q. After the fire. 

A. Yes, sir. 

. Were you there all the time ? 

A. Yes, sir. 
801 Q. State whether or not while Frank Shepard was with 
Mr. Myers Mr. Myers had any new volumes—new—between 
32 and 38. 

A. Yes, sir; he had some; very few, though. 

Q. Do you remember where they were put? 

A. They were put in one of the bins at one side of my desk ; the 
desk I used to sit at. 

Q. How were they marked ? 

A. They were marked just outside the numbers of the reports 
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whatever it might be; just “38” or “39” or something; just the 
figures. 

Q. Not the name “ Illinois” on them? 

A. No, sir. 

Q. Do you know who put them up and marked them ? 

A. I do not know who put them up. I think the marking was in 
my own hands; I think so. I do not know who tied them up. 

Q. Look at the cireular marked “ Exhibit A” to®the deposition of 
W. L. Mead and state whether you ever saw that before, and where 
and when. 

A. Why, yes; I have seen it. I have seen it right in the back of 
my order book here. 

Q. Where did you see it? 
802 A. Why, I used it right at the back of my order book here 
that I used to use at the time when it was issued. 

Q. Do you mean you used it at the store of Myers & Company ? 

A.’ Yes, sir; it has got my figures of discounts on it, I see. 

Q. You mean the copy in your book has your figures on it? 

A. Yes, sir. 

Q. State whether the two circulars you have been shown were or 
were not pasted in your. book. 

A. What two circulars? 

Q. The one shown you a little while ago and the one you hold in 
your hand. 

A. Yes, sir. 

The cross-examination of this witness was postponed until Wednes- 
day, February 19th, at ten o'clock a. m. 


803 WEDNESDAY, Feb. 19, 1879. 
Met pursuant to adjournment. 
Present: Same as before. 


The witness was then cross-examined by Mr. Hiau, as follows: 


Q. Mr. Beckwith, have you any distinct recollection whether you 
ever heard Mr. Myers say anything to either of the Callaghan’s about 
prosecuting them for reprinting these Illinois Reports ? 

A. I had when I made that affidavit. 

Q. But you have no distinct recollection now, I understood you to 
say. 

A. Yes; I have a recollection, but it grows fainter and fainter 
every day. 

Q. But independant of that affidavit you would not have much 
recollection about it, I suppose ? 

A. Well, I have just got a recollection of a few things. My recol- 
lection of that is a good deal fainter than it was twelve months ago, 
or even six months ago. 

(. It was rather faint then, was it not ? 

A. No; it was fair. 
804 Q. I do not suppose you can now recollect which of the 
Callaghans he said this to, if he said anything on that point, 
can you? 
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A. My impression is it was to Mr. Andrew Callaghan. 

Q. Can you fix any time or place ? 

A. In our store, but I could not tell exactly the time; I think it 
was about the same time that he was continually running in and 
out; I do not recollect what time it was exactly. 

Q. Your recollection is very vague and misty about the time, I 
suppose. 

A. No; it is not exactly vague; it was a little misty, but I do not 
think it is vague. 

Q. Have you any idea now of the exact language that Mr. Myers 
used on that point? 

A. No, sir. 

Q. Do you know whether the language that he used was with 
reference to volumes 39 to 46? 

A. I should say it was in reference to the entire volumes—32 to 
46.. : 

Q. May it not have been with regard to volumes 39 to 46? 
A. Well, lam under the impression it was with reference to the 
whole of these volumes. 
805 Q. But you are not positive on that point? 
A. No, sir. 

Q. So that the conversation might have been simply with refer- 
ence to 39 to 46, as far as you now recollect? 

A. It may have been, but the impression is otherwise. 

Q. I wish you would try and repeat what he said exactly, Mr. 
Beckwith, if it is not too misty and vague in your mind. 

A. I cannot, sir; of course I must have put down in that affidavit 
what he said, but I cannot remember now. 

Q. Who helped you to make that affidavit? 

A. No one; I just went over to Mr. Le Moyne’s office myself ; 
after Mr. Myers asked me to go there I went. 

Q. Mr. Myers told you what was expected of you, I suppose, with 
reference to that matter? 

A. Well, he just asked me to step over to Le Moyne’s office in 
reference to those reports; that is all. Let us see—when did I make 
that affidavit; it must have been about twelve months ago, is it 

not? 
806 Q. In January some time—last year. Were you still in 
Mr. Myers employ when you made that affidavit ? 

A. Yes, sir. 

Q. You were asked in your direct examination on Monday with 
reference to whether Mr. Myers obtained any of the volumes from 
32 to 38 from Albany soon after the great fire,and you answer: 
“Mr. Myers had some of those volumes in his store after the fire.” 
Are you able to specify which of those volumes from 32 to 38, if any, 
he had soon after the fire? 

A. I can distinctly remember some of the volumes. 

Q. Which ones ? 

A. Well, I have been thinking about it a good deal since the last 
few days, and I can remember the 32nd and 36th and 38th dis- 
tinctly. 
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Q. Can you remember any others ? 

A. Well, I do not think Mr. Myers had a complete set from the 
fact—in fact, 1 am very sure he had not a full set from 32 to 38, but 
still he had various volumes. 

Q. You only recollect the 32, 36, and 38th ? 

A. That is all that I can distinetly recollect. 
807 (). Now, is this the fact, that at the time of the great fire in 
October, 1871, Mr. Myers may have sent a few of the sheets 
of these volumes 32, 36, and 38 to Albany to be bound, and that he 
got those back from Albany after the fire? 

A. That he sent sheets before and got them back after the fire? 

Q. Yes; a few sheets, not exceeding eight or ten of each one. 

A. If that is likely to be the case? 

. Well, vou have some recollection that he may have sent a few 
in that way, have you not? 

A. Well, I was not in the habit of shipping books to Albany at 
that time, before the fire, but that is as I understood it. 

Q. Those sheets would not have exceeded eight or ten of each 
volume, would they, Mr. Beckwith, as you understood it? 

A. I do not believe that he had more than eight or ten of each 
volume. 

®. And you only recollect the three volumes that you have 
named ? | 

A. That is all J can call to mind just now. 

Q. You were asked whether while Frank Shepard was with Mr. 

Mvers after the fire Mr. Myers had any new volumes between 
808 ° 32 and 38,and you answered, “ Yes; he had some; very few, 

though.” Are you sure that he still had any after Frank 
Shepard came back, in the spring of 1873? 

A. Yes, sir. 

Q. Can you specify any particular volumes? 

A. Well, he may have probably had one or two of 32 and 38 and 
36. 

Q. How many of the 38 and 36? 

A. Perhaps four or five of each. 

Q. And that was all, was it—all that you now here recollect ? 

A. That is all that I now recollect; yes, sir. 

Q. Do you know where Mr. Myers got them ? 

A. Ido not. I did not unpack them. 

Q. Was there any general source of supply from which these vol- 
umes, 32 to 38, could be obtained new in stock, after the great fire of 
1871 down to the year 1877, from any reprint? 

A. No, sir. 

Q. And was it not generally understood in the store there and in 
the business that they were out of print and had been destroyed by 
the great fire ? 

A. Well, we used to tell people that they were out of print, 
809 but of course—that is what we used to tell customers—that 
they were out of print. 
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Q. And you were not able to furnish complete sets during the 
year succeeding the fire, were you, except as you picked them up 
at second hand ? 

A. Well, of course we had these in the store, and the others we 
had to pick up second hand. 

Q. It was a matter of a good deal of difficulty to fill an order for 
a complete set, was it not? It took considerable time? 

A. That would just depend upon whether we got them second 
hand or whether we had them new at the time the man bought 
them. 

Q. But if you did not happen to have enough second-hand copies 
of those volumes from 32 to 38 to fill an order it would have taken 
considerable time to pick them up? 

A. Well, we would have had to wait until we got a second-hand 
set. It might be a long time or it might not. 

Q. You always tried to pick up second-hand copies whenever you 
could, did you not? 

A. Yes, sir. | 

810 Q. You always understood, did you not, that the stock and 
plates of volumes 22 to 38 were destroyed by the great fire, 
except us a few may have been saved in the way you have testified ? 

A. That is what I understood; yes, sir. 

Q. From Mr. Myers? 

A. Yes, sIr. 


tedirect examination by Mr. Le Moyne: 


Q. Mr. Beckwith, you are not now in the employ of Mr. Myers, 
are you 

A. No, sir. 

Q. From the fire down to the time you left Mr. Myers state whether 
you were not always able to supply any customers with complete 
sets of Illinois Reports. Were they not always furnished ? 

A. I do not exactly understand. I have just stated that if we 
had a second-hand set in stock we would sell it: if we had not we 
should have to wait until we got them. 

Q. Did you not nearly all the time have on hand a full set of IIli- 
nois Reports ? 7 

A. Most all the time we had a full set; yes, sir. 
811 Q. Volumes between 32 and 38 that Mr. Myers had saved 
were kept in a bin, were they not, tied up in packages of 
three volumes each ? 

A. I do not remember how many were in a package. 

Q. Were there not a number of packages in at the time you testi- 
fied ? | 

A. Yes; there were several packages. 

Q. You do not remember how many volumes in each package? 

A. No; I cannot tell; they were not marked outside. I just oc- 
casionally used to see; the number I could not tell. 

Q. You do not pretend to be accurate, then, when you state how 
many there were? 


oe 
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A. No, sir. 
Q. Look at the postal card and circular printed on the back of it 
and state whether you ever saw it before, and where. 
A. Where I saw this. 
Q. Yes; or acopy of it. 
A.- In Mr. Myers’ store. 
Q. When? 
A. At the time I was in his employ. 
Q. What was done with it—how was it used ? 
A. For general distribution. 
Q. Can you fix the date when it was distributed—about the 
time ? 
812 A. It must have been about 18 months ago, I think—15 or 
18 months ago. 
Q. Did you distribute any of them; and, if so, how—by mail or 
otherwise ? 
A. I used to put them—sometimes, if a customer enquired for 
these reports, I would just address the postal card to him. 


Mr. Hiacu: 


Q. When did you leave Mr. Myers’ employ? 

A. At the end of August, 1878. 

Q. If you sent out any of these postal cards just shown you was 
it not during the winter of 1877 and 1878? 

A. Well, they were printed a long time ago, and there were sev- 
eral of them printed, and it took a long time to distribute them ; 
yes, we were distributing them at that time and before that time, 
too. 

Q. But still it was not more than 15 months ago when you were 
distributing them ? 

A. Well, I do not believe it was more than 18; somewhere be- 
tween 15 and 18, as near as I remember. 

Mr. Le Moyne: Look at the printing across the card and 
813 state whether after such examination you do not remembder 
that those were issued about the time you got out the session 

laws of 1877? 

A. That would be two years ago, nearly; I do not remember; it 
looks, on the face of it, from what is stated there, but I do not re- 
member; of course Mr. Myers’ printer’s receipts would show better 
than my memory. 


814 And thereupon complainant read in evidence the deposi- 
tion of Willis V. Myers, as follows: 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Monday the 17th day of February, A. D. 1879. 


Present: J. V. Le Moyne, Esq., solicitor for complainant, and 
James L. High, Esq., solicitor for defandants. 


BARE ean sN Site Ken Qe Re wae 


340 BERNARD CALLAGHAN ET AL. VS. EUGENE B. MYERS. 


Wituis V. Myers, a witness called for the complainant, being 
duly sworn, was examined in chief by Mr. Le Moyne, and deposes 
and says as follows: 

Q. Are you the son of the complainant in this case ? 

A. Yes, sir. 

Q. Look at the circular, “ Exhibit A,” to the deposition of G. K. 
Hazlitt, and state whether you ever saw that before, and what was 
done by you in regard to that circular. 

A. Yes, I have seen that before; it was about the first of March, 
1877, I mailed these to the trade. 

Q. How many of them ? 

A. Icould not tell you the exact number of circulare I sent; 
815 I sent one to each book-seller, I remember, in the country ; I 

do not know how many there are. 

Do you mean law-book sellers, or all book-sellers ? 
I think they deal in law books; I do not know for sure. 
Did you have a list? 
Yes, sir. 
. Can you tell about how many you sent? 
I should not be positive as to the number; I think there must 
have been—I do not know the number at all. It was quite a long 
list, though. 

Q. How were they sent? 

A. By mail. 


Signature waived by agreement of counsel. 


EPOPOPO 


816 And thereupon complainant read in evidence the deposi- 
tion of George L. Myers as follows: 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Monday, the 17th day of February, A. D. 1879. 


Present: J. V. Le Moyne, Esq., solicitor for complainant, and 
James L. High, Esq., solicitor for defendants. 


GEORGE L. Myers, a witness for the complainant, being first 
duly sworn, was examined in chief by Mr. Le Moyne, and deposes 
and says as follows: 


Q. State how you were engaged during the year 1877. 

A. I was in the employ of my father, E. B. Myers, selling law 
books for him. 

Q. Look at the circular now shown you, marked “ Exhibit A” to 
the deposition of G. K. Hazlitt, and state whether you ever saw it 
before, and where and when. 

A. I saw the circular when it came from the printing office, and 
ased it in the store in the way of folding, filling envelopes, and ad- 
dressing. 

Q. When was that? 

A. It was in the spring of 1877. 
817 Q. Did you send any of those circulars to any one; if so, 
to whom ? 
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A. The day they were received from the printing office I enclosed 
the circulars in the envelopes and addressed them to the trade in 
Chicago—the book trade. I mailed a copy to each of the trade. 

Q. State if you were present at any time at your father’s store in 
the fall of 1876 or the spring of 1877 when any of the firm of Cal- 
laghan & Company were there; if so, state about what time it was 
and which of the firm came there. 

A. I was present at probably the majority of the interviews, and 
I was in the store doing office work at that time. I was present at 
interviews from Andrew P. Callaghan and one or two from Bernard 
Callaghan and George W. Beck. 

©. When were these interviews; about what time? 

A. Well, they extended through the fall, winter, and spring. 

2. The fall of what year? 

That is, the fall of 1876 and winter and spring of 1877. 
Q Did you hear the conversation between the members of the 
firm of Callaghan & Company and your father? If so, state 
818 what was the subject of conversation at those interviews. 

A. My desk adjoined the desk at which the conversation 
took place. I was in a position to hear the interview—all that was 
said. The subject under discussion was the purchase of the copy- 
rights and all interest in the books owned by E. B. Myers. 

Q. Were the volumes named; if so, what volumes were they ? 

A. The volumes were named, and it was understood what the 
trade was to be for. 

Q. If the volumes were named, state what volumes were named. 

A. The trade called for volumes 32 to 46, inclusive, the copy- 
rights, stereotype plates, and the printed stock. 

Q. In the course of those interviews was anything said by An- 
drew P. Callaghan or Bernard Callaghan as to what they would do 
in case your father would not sell to them his interest in the books ; 
if so, what did they say they would do? 

They said if he refused to sell, to comply with their demands, 
ths : they would proceed to get out volumes for themselves 

4 What did he say to that? 

819 He said that he did not believe that they could publish 
an on which he held the copyright. 
Did they say they could or could not; what did they say they 
would do? 

A. Andrew P. Callaghan was the chief trader during this time; 
he said he knew a way. 

Mr. Hien: Are you talking of some particular conversation ata 
particular time, Mr. Myers? 

A. Yes, sir; the conversation that took place | in February ; along 
some time in February; probably the early part of it. 


Mr. Le Moyne: 


@. Go on and state what was said. 
A. He said he knew a way by which the copyright could be 
avoided. 
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Q. How did he say it was? 

A. Well, he mentioned no particular way of doing it; he merely 
said he knew of a way by which it could be done. 

Q. Did he say they intended to do it that way, or,how did they 
intend to do it? 

A. He confined himself to saying that he knew a way by which 

it could be done without infringing on the copyright. 
820 Q. Did he state what effect that would have on your 
father’s copyright ; if so, what did he say about it? 

A. He said after he got his volumes out E. B. Myers’ volumes 
would be worthless; therefore he had better sell. 

Q. What did your father say to that? 

A. He told him that his terms were so and so; that the value of 
the copyright and the’ Illinois Reports, which he owned, was so 
much, and he refused to sell for lessthan his price. Andrew Calla- 
ghan lost his temper and left the store. 

Q. State whether anything was said by vour father at that 
interview or at any of the interviews in the way of consent to their 
publication ; if so, what was said in that respect ? 

A. In talking of the right to republish the volumes my father 
told him that if he infringed on his rights he would make it hot for 
him. cae) 

Q. State whether in those conversations the parties appeared to 
be amicable or friendly, or, if not, how; what temper was mani- 
fested ? 

A. Yes, sir; from the beginning of the conversation the 
821 _ trade was carried on in a business-like manner; but Andrew P. 

pressed his point and became warmed up over it and gener- 
ally left the store in disgust—in a rage—at not accomplishing what 
he came for. 

Q. When was the last conversation that you remember between 
your father and either of the firm of Callaghan & Company ? 

A. I think Andrew P. was in the store along in March some 
time. 

Q. What took place then in that respect? 

A. He renewed the offer that he had made, whatever that amount 
was, and said that unless it was accepted right away that they would 
contract to have the work done and push it forward vigorously. 

Q. What did your father say to that? 

A. He said: “If you intend to do the work as you propose, fairly, 
I do not see that I can object to it; but if you interfere with my 
rights and attempt to make my property worthless I will prosecute 
you.” 
Q. Is that the last interview between your father and either 
822 of the members of the firm that you know of? 

A. That, I think, was the last interview at which I was pres- 
ent, excepting the last interview between Bernard Callaghan and 
father, which was along in the summer, some time in June. I think 
it was in June. 

+ Q. Where was that interview ? 

A. At our store. 
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Q. What took place then between them ? 

A. The talk was confined chiefly to other books. The Illinois 
Reports were not much spoken of, but Mr. Callaghan was asked 
how the work was progressing, what volumes they had out, and I 
think he said that he could not give the volumes from memory ; 
that he would if he would send up to the store, or something to 
that effect ; he would supply us with a list of what they had out. 

Q. Were you in the habit of going to their store ; if so, how often? 

A. I went there as little as possible, but probably twice a month, 

whenever business called me there. 
823 Q. You think it was not oftener than twice a month? 
A. One month it might have been three or four times, and 
I am quite sure during the summer of 1877 | was not in the store 
for a month or six weeks runhing. It varied considerably. 

Q. The reprint of Callaghan & Company from 19 to 30—were 
you not buying them from them? 

A. Yes, sir. We had occasional calls for them, and I think we 
bought—I have not looked up to see, but perhaps a dozen volumes 
of those 19 to 30. 

Q. State whether you heard any conversation between either of 
the Callaghans and your father about an exchange; if so, what was 
said about exchanging volumes? 

A. The first I heard of the exchange was between Andrew P. Cal- 
laghan, on one of his visits, and my father as to what price should 
be charged Callaghan for the volumes which he had in. print of 3 
to 46, and my father proposed as an. exchange one of his volumes 
for one of their volumes, which they then had out—19 to 30. 

@. When was this conversation ? 
824 A. That was, I think, at one of the February interviews ; 
I believe there were two in that month. 

Q. Were you present at an interview between vour father and Mr. 
Beck, from Callaghan & Company, in Marea, 1877? 

A. I was. 

Q. Did you hear a conversation that took place between them? 

A. I sat right beside of Mr. Beck. 

Q. What was said between them at that time about exchanging 
volumes ? 

A. Mr. Beck came to find what we were going to continue charg- 
ing them for 39 to 46, and my father told him that he would charge 
them the same price for 39 to 46 that they would sell him Freeman’s 
volumes for, namely, 47 to the end of his series. 

Q. Was anything said at that conversation between your father 
and Mr. Beck or either of them, and, if so, what, in regard to your 
father giving them volumes for their reprints of 52 to 38? 

A. There was nothing said, [ am quite positive, about any ex- 
change below 47 of their volumes. 

Q. State whether at any of the interviews between either 
825 of the Callaghans and your father any offer was made by 
either party, if so, which of them, for your father to give 
them volumes of his for their reprints of 32 to 38. 
A. No such offer was ever made in my hearing. 
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Q. Did you hear any negotiation between them about an exchange 
for any of their reprints; if so, which of their reprints? 

A. The reprints alluded to were called by volumes always, and 
when first the conversation took place my father tried to get a re- 
duction on the “ Underwood’s edition,” the first LS volumes; after 
that he confined himself to a deduction on 19 to 30. 

Q. State whether you ever had any conversation with the defend- 
ants, Sheldon Clark, in the summer or fall of 1877; if so, where it 
took place. 

A. I met Mr. Sheldon A. Clark out West, in Des Moines, Iowa ; it 

yas in the latter part of December—November, 1877. 
Q. State whether anything was said to him, if so, what, in regard 
to the objection of your father to their publishing any of his 
books. 
826 A. The subject of the Illinois Reports was broached by Mr. 
Clark, and we alluded to a sale of some of our reports which 
I made in one of the Western Illinois towns. After that we got 
talking the subject over, and he told me what his expectations of 
profits were from the reprinting of the volumes, and also wanted to 
know what we would do with the stereotype metal of our books, as 
he considered them worthless. I told him that he had not seen the 
end of it yet; that before figuring up his profits he had better wait 
awhile. 

Q. Did you tell bim why? 

A. I asked him if he thought they had a right to use’a matter 
which E. B. Myers had paid for; he said he thought they had taken 
a way to get it soas to avoid any right which we had there. I asked 
him in what way the work had been done, and that he refused to 
tell me. I asked him if it was a matter of secret with him how the 
information was obtained to make up the books, and he said as far 
as telling me was it was a secret. 


827 The cross-examination of the witness was postponed to 
Wednesday, February 19th, at ten o’clock a. m. 


WEDNESDAY, February 19, 1879. 
Met pursuant to adjournment. 
Present: Same as before. 


Direct examination — GrorGcEe L. Myers resumed by Mr. Le 
Moyne: 

Q. Look at the postal card which has just been examined by Mr. 
Beckwith and state whether you know when that was printed, and 
if it was distributed how many copies were distributed ? 

A. It was printed in the spring of 1877, about the time the laws 
of 1877 were published ; prior to the publication. 

Q. Were any of them distributed; if so, how many ? 

A. I should say about 3,500 over the State of Illinois, to all the 
lawyers on the list, and in the city of Chicago. 

Q. Did you mail any of them ? 

A. Well, personally, I addressed about 2,500, I think. 
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828 Q. Fix the time as closely as you can as to when they were 
so distribued by you. 

A. Well, it must have been along about the middle of May— 
from the middle of May to the first of June. 

Q. Of what year? 

A. Of 1877. . 

Q. Do you know whether your father received any new volumes 
of the Illinois Reports between 32 and 38 after the fire? 

A. He did. 

Q. State how many volumes he received, if you know, as accu- 
rately as you can, and where they were kept. 

A. I unpacked the volumes when they came from Albany; they 
were received at our residence, 1022 Wabash avenue, where the store 
was after the Chicago fire, and delivered from the dray in the barn. 

@. How many volumes were there, as near as you can remember? 

A. There must have been from twenty to forty or fifty volumes, 
varying with the different volumes. 

Q. Did you ever have any conversation in regard to the 
§29 Illinois Reports with Andrew Callaghan, one of the defendants; 
and, if so, when and where ? ! 

A. I met him in the restaurant, the same restaurant where he says 
he met my father, and probably about the same time, in-the spring 
of 1877, and the same conversation eusued between us as he records 
in his testimony in this case. 


Mr. Hicu: 


Q. Will you be kind enough to state what was said ? 

A. I enquired what progress they were making with their [Illinois 
Report undertaking; told him I hoped he would make money out 
of it. That was the general drift of conversation ; there was nothing 
of greater importance than that. 

Mr. Le Moyne: 

Q. Well, you have been asked to state what was said between you, 
and not whether it was important or not. If you can repeat any- 
thing that was said by either of you on the subject of the Illinois 
Reports, now state it. 

A. I do not think anything that was said between us would 
830 _ be considered of any importance whatever, as he gave me no 
information which I may state here. 

Q. Can you remember anything that he said on that subject? If 
so, state it. 

A. He was very vague in his replies to my questions; seemed to 
consider it a matter of secrecy, and said he was not at liberty to say 
anything about it. 

Q. Were any volumes named ? 

A. Yes; when I enquired what volumes he had ready to sell he 
replied that he had several out between 19 and 31. 

Q. In the conversation between Mr. Andrew P. Callaghan. and 
your father did you hear Mr. Andrew P. Callaghan ask your father 
whether or not he would reprint volumes 32 to 338” 

44—336 : 


346 BERNARD CALLAGHAN ET AIL. VS. EUGENE B. MYERS. 


A. Yes, sir. 

Q. What answer was made to your father at any of the interviews 
in the fall of 1876. or early part of the year 1877? 

A. Andrew P. Callahan asked him if he intended to republish 


these volumes, and he told him that he did as soon as he could make 


it pay. 
Q. Cau you state when that was? 
831 A. I think the conversation to which I now allude was in 


the fall of 1876. 


Cross-examination by Mr. Hieu: 


Q. Do you not know that the postal card to which your attention 
has been called was not printed or circulated until after some of the 
reprints of 32 to 58 by Callaghans had appeared ? 

A. No, sir; I had not seen the Callaghan & Company reprints 
previous to that; in fact, I had not seen any of them at all. 

Q. Did you take any special pains to see them ? 

A. I took special pains to see them. 

Q. Do you not know that your father bought them from time to 
time as fast as they appeared ” 

A. He bought them on the dates that’are specified in the various 
testimonies given. 

Q. As fast as they came out he would get a volume or two? 

A. Well, that I cannot say. I do not know when they were pub- 
lished. 
Q. You say it was the intention and purpose of your people 
832 to get these volumes as fast as they came out, and you did try 

to get them ? 

Objected to. 

A. I did not know when they came out. 

Q. But you were trying to get copies of these volumes as fast as 
they came out, right along’? 

A. I was not trying to do anything in particular. 

Q. Your father was” 

A. He has told me he did. 

@. You know that, as a matter of fact ? 

A. I did not know it. 

Q. You knew that he did get them as fast as they came out, as a 
matter of fact? 

A. When he got a volume in the store I saw it. 

Q. You knew there was a good deal of curiosity and interest to 
see them as fast as they came out ? 

A. Yes, sir. 

Q. You were all interested in the mater, and discussed it fre- 
quently ? 

A. I was not discussing it particularly. 

Q. You heard it talked over in the store ° 

A. No, sir. 

Q. You heard your father talking it over, did you not? 


A. No. 
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833 Q. Was it not a fact that your father and you and all of 
you were watching Callaghan & Company’s reprints during 

the summer of 1877 ? 

A. We had volumes 37 and 38. 

Q. Besides that there were other reprints from 32 to 38? 

A. I did not know they were going to come out. 

Q. When did you first learn that? 

A. Along about in August or September of that year. 

Q. Do you not know that as early as June your father had bought 
one of these reprints ? 

A. No, sir. 

Q. Do you not know that this postal card was printed and issued, 
if at all, after those reprints had appeared, or some of them? 

A. I know that the postal card was issued before the publication 
of the laws of 1877 to announce it. 

Q. When were the laws of 1877 published ? 

A. Well, I suppose they were published in June; about the first 
of June they are generally published. 

Q. You are kind of guessing at it. 

83: A. I am not guessing at it. 

Q. Do you not know, as a matter of fact, that this was 
printed after some of Callaghan & Company’s volumes had appeared, 
and you had it in your store? 

A. My impression is that it was published before. 
Q. It is only an impression ? 
That is to say, I do not know whether it was published before 
or prin 
Q. Have you any knowledge as to when you published the ses- 
sion laws of 1877, during that yea 
A. I could tell by looking up the books. 
Q. You cannot tell now, Without looking up the books, can you ? 
A. Well, I sold that in June—about the middle of June; so that 
work must have been published.before the middle of June. 
Q. ‘That is your reasoning, but you do not know of your own 
knowledge, do you ? 
A. I took orders for them in June. 
Q. May you not have taken orders before the book was published ? 
Is not that common ? 
A. No, sir; for I think they were delivered about the time I sold 
the book. 
835 .Q. Mention the name of one lawyer to whom you sent this: 
postal card, of your own recollection. 
A. Well, would vou like to have an important lawyer or just an 
out-of-the-way lawyer ¢ 
Q. Anybody; a a lawyer or anybody else. Mention one 
lawyer to whom you sent this postal card, of your own knowledge 
and recollection. 
A. George S. Eldredge, of Ottawa. 
Q. Mention two lawyers; give us another. 
A. E. F. Bull. 
Q. Do you recollect any others ? 


2 mr a rani ma RS NY 


le Nh MN BA SO ARNE NANCE Ee AI 


348 BERNARD CALLAGHAN ET AL. VS. EUGENE B. MYERS. 


A. Yes, sir. 

Q. Of your own knowledge and present reco! lection ? 

A. Of my own knowledge. 

Q. You swear positively that in the summer of 1877 you sent two 
of these circulars to the gentlemen you have named, one t6 each ? 

A. I did, sir. 

Q. In your direct examination on Monday you were asked the 
question: “State whether or not anything was said by your father 
at that interview, or at any of the interviews, in the way of consent- 

ing to their publication. If so, what was said in that respect 
836 = (referring to interview with Andrew Call: aghan)?” Do you 
now recollect what, if anything, was said on that matter 

A. The same as given in my testimony there in reply to that 
question. 

Q. What was that? 

A. I do not suppose I can give you the language used there, if 


that is what you want. 


Q. Well, what did your father say on that point? Give his exact 
words. 

A. Just repeat the question and I will tell you. 

Q. “State whether anything was said by your father in that inter- 
view, or at any of the interviews, in the way of consenting to their 
publication. If so, what was said in that respect ?” 

A. He told them if they infringed on his rights in any way that 
he would prosecute them. 

Q. That was the language used, giving the words as near as you 
can—that he would prosecute them? 

A. That is the language used, as near as I can give it. 

Q. Now, fix the time and place and those who were present when 
that language was used. 

A. On one occasion, E. B. Myers, Andrew P. Callaghan, and 

myself. 
837 Q@. When and where ? 
A. In the spring of 1877. 

Q. Did that conversation have reference to volumes 39 to 46? 

A. It had reference to volumes 82 to 46. 

Q. Were any particular volumes mentioned or specified by your 
father? 

A. They were. 

Q. Now, what did he say about volumes 32 to 46? 

A. He said that he would republish volumes 32 to 46 when he 
could make it pay. | 

Q. What else? ‘Tell the whole story. 

A. That is all I have to say. 

Q. That is all that he then said about 32 to 46? 

A. I am not saying it is all that he said, but it is all that I re- 
peated of the conversation. 

Q. Give us the rest of it. 

A. Andrew P. Callaghan came to the store and renewed one of 

the former propositions to buy all the interest in the Lllinois Re- 
ports. 
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®. At what time was this? 
A. Along in the early part of the spring; perhaps along in Feb- 
ruary and March. 
838 Q. You are a little uncertain about the time, [ suppose ? 

A. Not at all uncertain. I might say positively that I 
think it was in March. He wanted to buy thecopyrights of 32 to 
46, and he wanted everything. He wanted a full assignment of 
the interest of E. B. Myers in the set in order that he might con- 
trol the set, as he then said. E. B. Myers told him that he did 
not offer what he considered his in:erest worth; that his price was 
so much money, about six or seven thousand dollars. Andrew said 
that they would never give that price for them, and sooner than 
pay that price he would get the volumes up for himself. “ Very 
well,” said E. B. Myers, “if you don’t want them let them alone; I 
can use them.” ‘The interview terminated. 

Q. That is all that you recollect of it? 

A. Yes, sir. 

Q. Why didn’t you tell us these things Monday ? 

A. I was not asked to tell them. 

Q. Do you recollect of making an affidavit in this case, filed on 

the 12th of January, 1878, or thereabouts ? 
839 A. Yes, sir; the affidavit will show when it was made and 
filed. It was about that time. 

Q. Why didn’t you mention these things in that affidavit ? 

A. I have no particular reason for not putting them in. The affi- 
davit was drawn for me. I did not draw the affidavit myself. 

Q. Didn’t you know for what purpose the affidavit was drawn ? 

A. I did at that time, but at this remote period I cannot say for 
what it was drawn, though I suppose it was for use in the argument 
on the motion for the injunction. 

Q. And don’t you know that you were informed that the affidavit 
was to be used for the purpose of showing that your father had threat- 
ened to prosecute the Callaghansif they went on with these reprints ? 

A. That was what I stated in my affidavit, that E. B. Myers told 
Callaghan that if he did the work that he would prosecute him. 

Q. And you knew that you were making the affidavit for the pur- 
pose of proving that fact ? 

A. I made the affidavit and I signed it. 

Q. Why didn’t you mention all of these things that you 
840 have mentioned to-day in the affidavit ? 

A. As I told you before, I did not draw the affidavit. The 
affidavit was drawn and submitted to me for my approval, and I 
signed it. 

Q. That is the only reason*why you did not put them in the affi- 
davit ? 

A. That is the only reason. I knew more when I signed the affi- 
davit than I put in the affidavit. 

Q. You did not tell all you knew? 

A. I did not tell all I knew. 

Q. And you did not tell all you knew on Monday when Mr. Le 
Moyne examined you in this matter? 
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A. I did, virtually ; yes, sir. 

Q. Virtually, but not practically ? 

A. Practically, | did. I told as much Monday as I have told 
to-day. 

Q. You think you did ? 

A. I think I did. 

Q. You were sworn on Monday to tell the whole truth, were you 
not ? 

A. I told just as much as I was asked to. Mr. Le Moyne did not 


tell me to go ahead and repeat the entire conversation. He ques- 
tioned me on certain points. 
Q. In your examination Monday you use this language, with ref- 


841 


erence to a statement made by your father to Andrew P. Cal- 
laghan, about the month of March: He said, meaning your 
father, “If you intend to do the work as you propose, fairly, 


Ido not see that I can object to it; but if you interfere with my 
rights and attempt to make my property worthless, [ will prosecute 


you.’ 


Why didn’t you mention that fact in your affidavit filed a 


year ago in this cause ? 


A. 


ago. 


Q. 


I shall have to refer you to the reason I gave a few moments 


Did you think you were virtually telling the whole story in 


your affidavit a year ago? 


A. 


Well, I am not versed in the law, and the affidavit was put 


into my hands and I signed it, as it contained the truth. I signed 
only what I knew to be true. 
@. Did you think, at that time, that it contained the whole truth ? 


A. 
Q. 
A. 
Q. 


I was not asked to tell the whole truth. 

Only told a part of the truth ? 

I was not asked to tell any of it. 

You told as much as suited your purpose and convenience at 


that time, I suppose? 
A. No, sir. 


Q. 
8414 


A. 
Q. 


Did you, on the 12th of January, when vou swore to this affi- 
davit or when it was filed in this case, have in mind or know 
that your father had used any such language threatening to 
prosecute the Callaghans because of reprinting these volumes ? 

I did, sir. 

Why didn’t you tell somebody at that time that he used such 


language ? 


A 


Q. 
A. 


I told in my affidavit. 

Did you tell Mr. Le Moyne at the time that fact ? 
I told Mr. Le Moyne. 

Did you tell your father ? 


. He knew it already. 


Is it in your affidavit? 
70, 0r.. ° ; 


. That your father threatened to prosecute them ? 

. He said he would make it hot for them. 

. He then said that he would make it hot for them ? 
. Yes, sir. 
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Q. And now you say the language was that he would prosecute 
them ? 

\. There were several forms of language used. 

(). How many forms were used ? 

A. Just such as might come up in ordinary conversation. 

Q. You don’t recollect what the forms were? 

A. I recollect two of them. 

Q. The two that you have named this morning ? 

842 A. Yes, sir. 

Q. In the conversation that was had between the Calla- 
ghans and your father in the spring of 1877, and between Beck and 
your father, about March of that year, with reference to exchanging, 
were any particular volumes spoken of when your father talked 
about an exchange ? 

A. There were. 

Q. Didn't he say generally that he would exchange his volumes 
39 to 46 for their reprints ? 

A. He said that, and he also said that Andrew P. had refused to 
exchange his reprints for E. B. Myers’ 39 to 46. 

Q. And he was trying to throw the blame onto Andrew for the 
refusal ? 

A. He was not trying to throw the blame onto any one. 

Q. There was some feeling or friction, wasn’t there, about An- 
drew ? 

A. There was no friction. 

Q. Everything was lovely and good-natured ? 

A. Yes, sir; and done in a gentlemanly manner. The interview 
with Beck was confined, as I recollect, wholly to volumes 47 to the 
end of Mr. Myers’ series. 

Q. Wasn’t there a previous interview that you did not wit- 

ness ¢ 
843 | A. There may have been 

@. You only heard one conversation between Beck and 
your father on that point? 

A. Well, Beck was in the store considerably. 

Q. But you only meant to testify on Monday about one conversa- 
tion between Beck and your father about the interchange ? 

A. Well, that was the ouly important interview; the rest of them 
was mere light talk. 

(. You are now only testifying about what transpired at one in- - 
terview between Beck and your father’ 

A. That interview that you called my attention to—the one given 
in my testimony on Monday. 

Q. You have spoken this morning of certain volumes that you 
got from Albany after the fire? 

A. Yes, sir. 

Q. Will you specify some of those volumes ? 

A. There were five or six cases of them unloaded from the dray, 
and they contained some of the twenties, say 27, 28, and 29, I recol- 
lect distinctly ; and then thirties; I think a complete set from 30 to 
v8. 
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Q. How many copies of each of the volumes 32 to 38, in- 
844 clusive, did you get from Albany in that way and at that 
time, beginning at 32? 

A. Well, I think there was not less than twenty copies of one vol- 
ume, and it may have gone as high as forty or fifty of some, for it 
made a large package when wrapped; in fact, some volumes made 
three or four packages. 

Q. If there was more than twenty of any copies were they not the 
copies prior to 31? 3 

A. No, sir. 

Q. Did you not have more of them prior to 31 and 32 than you 
did afterwards? 

A. We had fewer of below thirties. 

Q. Was it not the fact that whatever copies you got from Albany 
in this way after the fire were a few sheets that your father had sent 
down there before the fire to be bound? 

A. That I know nothing about. 

Q. Was he not in the habit of sending prior to the fire a few sheets 
to Albany to be bound ? 

A. Well, merely from hearsay what I have heard him say. He 
sent all his work to Albany before the Chicago fire to be bound. 

Q. Including the [Illinois Reports ? 

A. Yes, sir. 
845 Q. And whatever copies he may have got from Albany he 
probably got in that way ? 

A. Well, I do not know, only what I am told. I know nothing 
of my own knowledge. I know that I unpacked the books. 

Q. In your direct examination on Monday you testified concern- 
ing an interview betweeh Bernard Callaghan and your father about 
the month of June, 1877, and used these words: “ The Illinois Re- 
ports were not much spoken of, but Mr. Callaghan was asked how 
the work was progressing, what volumes they had out, and, I think, 
he said that he could not give the volumes from memory; that if 
we would send up to the store, or something to that effect, he would 
supply us with a list of what they had out.” You recollect that, do 
you? 

A. Yes, sir. 

Q. Did you send over and get that list? 

A. No; I do not think I did. I think, as I recollect, my father 
asked him: “ Well, Mr. Callaghan, how do you get along with your 

enterprise?” alluding to the reprinting of the Illinois Reports, 
846 and, I think, he mentioned 19 to 30, but I am quite positive 

there was nothing said about later than 30, or, I should say, 
31, where they were reprinting. 

Q. They just spoke generally about the prints? 

A. They did not; the volumes were named as being 19 to 31, 
and Mr. Callaghan said that if he would send up to the store by 
a messenger he would give us the volumes that were out; and I 
recollect now that some time after that I did send John up with a 
little note on one of our letter headings asking that they would give 
us a list of such volumes as were out, and I recollect quite well that 
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I examined it when it came back, and there were six or seven vol- 
umes on it and they were all in the twenties, ranging from 19 to 31, 
and I made a minute of it on my note book. 

Q. But they gave you whatever information you asked for, and 
gave it freely? 

A. Yes, sir; of those volumes right there, the list, and I took the 
schedule to the office of an attorney who had subscribed for the 

works, and I found that the list there tallied with what he had. 
847 Q. You were watching it pretty closely, were you not, to 
see how they came out? | 

A. No; I just happened to be in the office—lI can state the gentle- 
man’s name—and [ just merely looked in the case to see that the 
volumes were out. 

Q. What was your special anxiety in sending over to get in- 
formation about what volumes they had out ? 

A. In reading letters and answering the enquiries about the Illinois 
Reports it was necessary to be posted on it, so as not to misinform 
the men that we wrote to as to what volumes could be furnished. If 
a volume had been reprinted I did not want to tell the party that 
the volume was scarce and out of print. 

Q. Were enquiries made of you during that summer about the re- 
printing of their volumes 32 to 38?” | 

A. To such enquiries I wrote that we had the volumes in press, 
and that they would be out inside of 60 or 90 days, or whatever it 
suited me, by a calculation that I made myself. 

Q. You knew that you did not have them in press? 

A. I knew we had. 
848 Q. Did you not know that you did not have any but 37 and 
38 in press ? 

A. 36 was to go to press. 

Q. Did it go to press”? 

A. No, sir. 

Q. Then you did not tell these parties who were enquiring of you 
the whole fact about it? 

A. In answering a letter to an attorney in the country I would 
tell him what volumes of the Illinois Reports we could furnish, and 
we could generally furnish all of them, but it was understood 
throughout the country that a good many volumes were out of 
print, and most letters would ask when were the volumes to be pro- 
duced, and to some inquiries I would say that Callaghan & Com- 
pany were reprinting 19 to 31,and that we were reprinting 32 to 38 
in order to complete the set. 

Q. When you went to the lawyer's office mentioned a few moments 
ago did you not there find some of Callaghau’s volumes, 32 to 38, on 
the shelf? 

A. I have no recollection of doing so. If I had [ should have 
reported it to headyuarters. 

Q. You may have seen them, but you do not recollect ? 

A. I think I ean state that I did not. 

Q. You are a little misty about that? 
849 A. I am not misty at all. 
45—336 
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Redirect examination by Mr. Le Moyne: 


Q. On the postal card that you have been examining the price of 
the ten volumes is struck out in ink. State whether that was done 
before or after the distribution of the postal cards that you have tes- 
tified to. 

A. The postal card as originally mailed was as it came from the 
press. The ink erasion there was made by myself; it must have 
been along in the winter sometime. I struck out a few and handed 
them to Beckwith and asked him to strike the price out of any that 
he sent out after that. I might say that was about the beginning of 
1877—along in the winter some time. 


Recross-examination by Mr. Hien: 


Q. In this postal card this language is used: “I have now ready 
for delivery volumes 37 to 46, inclusive, Illinois Reports.” Refresh- 
ing your recollection by that,do you now remember that this postal 

card was not printed until after your father’s reprint of 37 
850 and 38 had appeared? 
| A. No; that was printed before the volumes were really 
out; but there was one delay and another, as there always is in a 
printing office, and I believe the volumes were somewhat delayed, 
even to two or three weeks behind when we expected to get them 
out. 

Q. This was not quite true, then ? 

A. By the time a lawyer in the country made up his mind to buy 
them we could have furnished the volumes. 

Q. It was not quite true when you sent it out, was it? 

A. Yes, sir. | 

q. You had these volumes ready, then, at the time you sent it 
out? 

A. I could send him 37 and 38 if he wished them second hand, 
and the reprints as soon as they were ready; we had the volumes 
second hand in the store. 

Q. If you could send 37 and 38 second hand, why were you re- 
printing them ? 

A. Well, they turned over—there was quite a supply of them. I 
picked up a good many in the country and sent them in. 


Signature waived by agreement of counsel. 


851 And thereupon complainant read in evidence the deposi- 
tion of Andrew P. Luse, as follows: 


852 ‘Testimony taken before Henry W. Bishop, master in chan- 
cery of said court, Monday, the 17th day of February, A. D. 
1879. 


Present: J. V. Le Moyne, Esq., solicitor for the complainant, and 
James L. High, Esq., solicitor fur the defendants. 
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A. P. Lusg, a witness for the complainant, being first duly sworn, 
was examined in chief by Mr. Le Moyne, and deposes and says as 
follows: : 


Q. What is your name and occupation ? 

A. My name is A. P. Luse; I am a type-founder. 

Q. Give the name of your firm. 

A. Marder, Luse & Company. 

(). How long have you been engaged in that business in Chicago ? 

A. The present firm has been organized a little over ten years. 

Q. Did you make any contract in the spring of 1877 with E. B. 
Myers & Company to stereotype any of the volumes of the Illinois 
Reports ; if so, when and what volumes ? 

A. I think that was the year; volume 38. 
853 Q. State when you made the arrangement with them to do 
the work. 

A. Somewhere about the first of May, I think. It is charged 
on our books June 30th. 

Q. Was that when the work was finished ? 

A. That was when the work was finished and delivered. 

Q. State whether Mr. Myers, prior to that time, if so, how long, 
had spoken to you about doing any of the other volumes, and 
what volumes? 

A. I do not remember how long before that, but he did talk to 
me about getting up a lot of those volumes for him that he said 
were his to fill in a gap between his and somebody else’s. 

Q. Do you remember whether it was 32 to 38? 

A. I think that was it. I do not remember the numbers. 

. When was this conversation between you and him—about 
when ; before or after this work was done you have mentioned ? 

A. It was before this work was finished. 

Q. How long were you on that work—can you tell? 

A. About three months. 
854 Q. When you were doing this work for him were you doing 
any work for Callaghan & Company? 

A. Yes, sir. 

@. What was it? 

A. We were doing volume 30 for Callaghan & Company. 

Q. Volume 30 of what—Illinois Reports? 

A. Yes; Illinois Reports. 

Q. While this work was being done by you for Mr. Myers state 
whether any of the firm of Callaghan and Company were in your 
establishment where this work was being done. 

A. Yes, sir. 

@. How often? 

A. Well, I could not tell that; they run in and out frequently, 
but one of the firm of Callaghan & Company was in the stereo- 
type foundry with me at one time when Mr. Myers was with me ; 
we went up there together; one of the Callaghans was up there; I 
do not know which one it was; I do not know his name. 

Q. State whether they knew that you were then stereotyping this 
volume for Mr. Myers. : 
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A. I could not state that positively, but I do not see how 
855 they could help knowing it. Mr. Myers talked about it with 
me. | 

Q. Talked to them about it? 

A. Talked with me about it. 

Q. At that time? 

A. Yes, sir; at the time. 

Q. At the time that you were there with Mr. Callaghan and him ? 

A. Yes, sir. 

Q. Mr. My ers was talking to you then about the volume you were 
publishing ? 

A. Yes, sir; about his volumes; what numbers he owned. He 
owned acertain number, and Mr. Callaghan was over in another 
portion of the room; of course, he did not hear what we were talking 
about. 

Q. Was this in the room where the work was being done on their 
volume and one Myers’? 

A. Yes, sir; it was in the room where this work was being done— 
one large room. 

Q. State whether or not the plates of Myers’ volumes and Calla- 
ghan’s volumes were kept near together on the shelves there. 

A. Well, I do not know how close together they were. 

Q. They were there at the same time, were they not? 
856 A. Yes,sir; they were being done at the sametime. Calla- 
ghan’s volume was charged on May 31st and Myers’ volume 
ras charged June 30th. They were both in there at the same time; 
one was volume 30; that is Callaghan & Company’s, and volume 38, 
Mr. Myers’. They were both very nearly the same size. 
Cross-examination by Mr. Hicu: 

Q. Is it not true that you were at that time carrying on a large 
and extensive stereotyping business ? 

A. Yes, sir; we were doing a good deal of work at that time. 

Q. Is it not true that you had many books then in your house 
for the purpose of stereotyping ? 

A. We had quite a number. I do not know ,how many we had. 

Q. Would an ordinary observer, being in your stereoty ping 
foundry at that time and seeing the pli ites of Mr. Myers’ volume, 
have known what they were unless he examined them closely or 
with the intention of inspecting them ? 

A. He could not tell by looking at the plates—the heads of 
857 them. A person having work done probably might do that, 
but just by looking at the plates on the shelf he could not 

tell anything about them by that. 

Q. He could not tell, without a close inspection of them, what 
they were? 


A. No. 


Redirect.examination by Mr. Le Moyne: 


Q. Did you not have plate proofs on your table of both books at 
the same time? 
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A. Our foreman may have had; I do not know whether he had 
or not. Mr. Cunningham was our foreman at that time, [ think— 
yes; he is with us now and can tell all about that. I suppose there 
was an amicable arrangement between them; one knew how far he 
had to go and the other knew where he commenced. 


Recross-examination by Mr. Hicu: 
Q. I understand that Mr. Myers made no contract with you for 
any of the volumes prior to the one that you stereotyed ? 
A. Well, I do not remember about that. 
858 Q. Asa matter of fact, that was the only volume that you 
stereotyped for him during that year? 
A. We have done a good deal of work for Mr. Myers; I could not 
tell without referring to the books. 
The signature of the witness to the above deposition was waived 
by agreement of counsel. 
And thereupon complainant read in evidence the deposition of 
George B. Murray as follows: 


859 Testimony taken before Henry W. Bishop, master in chancery, 
Friday, the 21st day of February, A. D. 1879. 


Present: J. V. Le Moyne, Esq., solicitor for complainant, and 
James L. High, Esq., solicitor for defendants. 


GrorGce B. Murray, a witness for the complainant, being first 
duly sworn, was examined in chief by Mr. Le Moyne, and deposes 
and says as follows: 


Q. What is vour name? 

A. George B. Murray. 

Q. How long have you been in the employ of the Legal News 
Company ? 

A. I do not remember exactly how long; I know I was there ever 
since the first volume began. 

Q. Ten or twelve years ? 

A. It is in its eleventh volume now, and I was there at the time 
of the first volume, I know. 

Q. What is your occupation or position there now ? 

A. I am book-keeper there now. 

Q. Do you know what volumes of Illinois Reports the Chi- 
860 cago Legal News Company printed for Mr. Myers in 1877? 
If so, state when they began and when they finished. 
Mr. Hiaca: 

Q. Were you book-keeper during 1877? 

A. No, sir; I was not, but I helped on the books all the time. At 
the end of every month our book-keeper could not keep them up, 
and I stayed behind time, and we got the books all up together. 

Q. Have you any personal knowledge of the matter concerning 
which you have just been asked ? 
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A. Yes, sir; [am acquainted with everything in the office. I 
know about all the books, and I know how they were kept. I learned 
every book-keeper that went in there how to keep the books that 
they have been keeping. 

Q. (The last question by Mr. Le Moyne was then read to the wit- 
ness.) 

A. The Legal News printel the 37th volume of the Illinois Re- 
ports. It came in on our job book May 15th to 22nd. It was not 
dated. It came in between May 15th and May 22nd, 1877, and it 
was finished July 24, 1877, and charged on that date. 


Mr. Le Moyne 


Q. State whether they did not print 38 also, and, if so, 
861 when that was finished, for Mr. Myers. 
A. I did not bring any memorandum of 38. 

Q. Can you state by an examination of the books of said com- 
pany when 38 was finished by Mr. Myers? 

A. Ihave not looked, sir. I do not know whether we did it at-all 
or not. 

Q. Can you state by an examination of the books? 

A. Yes, sir; I think I can; I am not sure. 

Q. State whether the Legal News Company printed either of the 
volumes 37 and 38 of the Illinois Reports for Callaghan & Company 
during 1877, if So, when did they receive and when finish either 
of said volumes? 

A. We printed both volumes for Mr. Callaghan, 37 and 38; 37 
came in August 15, 1877. 

Q. When was it finished ? 

A. September 11, 1877, and 38 was finished October 12, 1877 
When it came in I do not know. I did not look that up. 

Q. I will ask you to examine the books and see if you can ascer- 

tain whether they printed 38 or not for Mr. Myers; if so, 
862 when it was received and when it was finished. 
A. I will. 


The examination of witness was suspended while he went to ex- 
amine the books. 

Upon his return the direct examination was resumed by Mr. LE 
Moyne as follows: 


Q. Having examined the books of the Legal News Company can 
you testify whether they printed volume 38 for Mr. Myers? If so, 
state when it was received and when finished. 

A. We did the press-work for volume 38; it was finished July 
24th or 25th, 1877. When it was begun I| cannot find out. 

Q. Does the job book of the Legal News Company contain a rec- 
ord of the work as it comes - and goes out? 

A. It is supposed to; yes, s 

Q. All the work is nth on there as it comes in and goes out ? 

A. Well, it is supposed to. I do not know whether it is all done 


or not. 
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Q. You do not know whether it all goes on there? 
A. I do not know whether it all goes on there or not. 
863 Q. Are these dates that you have given taken from that 
book ? 
A. From the job book and the ledger both. 


Cross-examination by Mr. Hicu: 


©. Have you examined the books of the Chicago Legal News 
Company to see when volume 38 was received from Callaghan and 
Company ? 

A. Yes, sir; it was received July 26, 1877. 

Q. Have you examined the books of the Legal News Company to 
determine when volume 37 was received from Callaghan & Com- 
pany ¢ 

A. Yes, sir. 

Q. When was it? 

. It came in on the job book August 15, 1877. 

7 Do you not know as a matier of fact that the Legal News Com- 
pany delayed the printing of one of Callaghan’s volumes—37 or 
38—while they were printing one of Mr. Myers’ volumes—37 or 
08 ? 

A. No, sir; I do not know anything about it. 
864 Q. It might have been done without your knowledge. 
A. Yes, sir. 

Q. Is it not true that the job book of the Legal News Company 
during the year 1877 is very defective in the matter of dates, and 
that there are many places where no dates appear for a large number 
of days sedeeentrre. ? 

A. Not for a number of days; no, sir; from one page to another it 
might. Most generally the pages are filled up pretty near every 
day—one page “filled up and part of the next one. 

Q. Are there not frequently several pages in succession where no 
date appears to indicate the time? 

A. I have not noticed that. 

Q. Did you make this memorandum that you have referred to ? 

A. Yes, sir; | made that myself. 


Signature waived by agreement of counsel. 

[t is stipulated by counsel for the respective parties that to the 
depositions of the witnesses on either side, where the witnesses do 
not wish to come in and sign them, the signatures are waived. 


865 And thereupon complainant read in evidence the deposi- 
tion of Eugene B. Myers as follows: 


Testimony taken before Henry W. Bishop, master in chancery, Friday, 
the 21st day of February, A. D. 1879. 


Present: J. V. Le Moyne, Esq., solicitor for complainant, and James 
L. High, Esq., solicitor for defendants. 
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EvuGene B. Myers, the complainant, was recalled on his own be- 
half, and, being examined in chief by Mr. Le Moyne, deposed and 
said as follows: 


Q. Did you hear Andrew P. Callaghan testify in this case ? 

A. Yes, sir. 

Q. He testified that you told him November 26, 1876, that you 
would not reprint volumes 32 to 38; is that correct? 

A. Not altogether. I told him at that time that I would not re- 
print them then, as I was fearful that the enterprise might not be 
profitable. 

Q. How frequently were the meetings between you and the Cal- 
laghans in the fall of 1876 and the spring of 1877? 

A. They were very frequent. 

Q. At whose instance or seeking were those interviews? 

A. It was wholly on their part. I was not desirous of nego- 
866 tiating with them in regard to the Illinois Reports; they 
kept coming to my store and kept at me. 

@. Did you ever go to their store ? 

Never but once. 

@. When was that once? 

A. That was about the first of June, 1877; after being repeatedly 
urged by Mr. Bernard Callaghan I went down there. 

Q. Was that the first time that you had ever been to see them 
about this matter ? 

A. That was the first time. 

Q. Did they ask you to make an agreement with them to repub- 
lish the Illinois Reports ; if so, what answer did you make to such 
application ? 

A. Well, they asked me to agree to reprint my volumes 32 to 38, 
but I did not consider them reliable persons to make a contract 
with, and rather avoided any conversation in regard to the Illinois 
Reports. We were competitors in business, and it was quite essen- 
tial that I should retain my interest, because if I had sold out my 
interest to them, of course, | would have been compelled to pay their 

price for them. 
867 Q@. In carrying on your business was it necessary to have 
the Illinois Reports ? 

A. It was quite necessary; it was an important feature in my 
business to control as many volumes as possible. 

Q. Did you ever make any effort to sell them your copyrights ? 

A. I never did. I did not for the reason that I had entered into 
an arrangement or an agreement with Mr. Freeman, the reporter, who 
owned from 47 to the end of the series. This arrangement was - 
made in connection with Soulé, Thomas & Wentworth, law-book 
publishers, of St. Louis, in which it was understood that Mr. Free- 
man was to print volumes 19 to 31, inclusive, and I was to produce 
volumes 32 to 38, inclusive, as I already had 39 to 46, inclusive ; 
and in pursuance of that arrangement Mr. Freeman sent to me the 
circular which is attached to his deposition. 

Q. You mean the circular announcing his intention to republish ? 
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A. Yes, sir. 
Q. State about what time Mr. Freeman sent you that circular. 
A. In the early part of February, 1877. I know that it 
868 was about the time that I issued my circular. It was fol- 
lowed very soon afterwards by another circular issued by 
him. | 
Q. Did you have any correspondence at that time with Mr. Free- 
man in regard to the copvrights of these volumes” If so, state about 
what time, whether it was about the time of these interviews with 
the Callaghans, as testified to by them. If you have any letters on 
that subject from Mr. Freeman I will ask you to produce the same. 


Objected to as not matter in rebuttal. 


A. I had correspondence with Mr. Freeman in regard to the re- 
publication of the volumes out of print at various times during the 
winter of 1876—7 and the spring of 1877. Here (producing paper) 
is one letter, dated January 12th, 1877; here is another, dated Feb- 
ruary 15, 1877; here is another, dated March 21, 1877. 

The letters produced by the witness were offered in evidence by 
complainant’s solicitor and were marked and attached as exhibits. 


Q. Do you know from anything that Mr. Andrew P. Cal- 

869  laghan has said to you whether Mr. Freeman told him of the 
arrangement between you and Freeman at the time that he 
made this arrangement in the spring of 1877 with Mr. Freeman? 

A. Mr. Callaghan told me at the interview in March that Mr. 
Freeman had explained this arrangement; that he had assigned 
that the reason for my not selling the plates to him was because he 
had this agreement between Freeman, Soulé, Thomas & Wentworth, 
and myself in regard to the reproduction of the volumes which were 
out of print, and Mr. Freeman had exacted a promise from me that 
[ should retain my interest in volumes 32 to 38, unless I sold them 
to Mr. Freeman. 

Q. Did you have any reason to believe that Callaghan & Company 
would reprint your volumes ” 

A. No; I never had any reason to believe that they would. I 
believed that they were making threats that they would reprint my 
volumes in order to beat me down to their terms. I never had any 

idea at all; never supposed that they would attempt to re- 
870 ~—s print my volumes. 

Q. Did you make any enquiry of them or authorize any one 
else in your employ to make enquiry as to when they would have 
any of the reprints of your volumes ready ? 

A. No; I never did. I may have and probably did ask them 
how they were progressing with the reprints prior to 32, because 
there was demand for them, in case we needed their volumes to fill 
orders. 

Q. Were you buying from them quite a number of the reprints of 
their volumes prior to 32? 

A. Yes, sir; a good many. 
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Q. Can you state about how many during the years 1876 and 
1877, prior to the filing of this bill? 

A. Well, from one to two hundred volumes in all. 

Q. How many of their reprints of volume- 32 to 38 did you ever 
buy prior to the filing of this bill? 

A. On an examination of their account and invoice I find that we 
had three copies of the reprints, from 32 to 38, inclusive. We had 

a volume of 32, a copy of 35, and a copy of 33. 
871 (). Are those the same books that we have had here as ex- 
hibits ? | 

A. Yes, sir; I believe so. 

Q. In your conversations or negotiations with the Callaghans 
about an exchange of your volumes for theirs were their reprints of 
32 to 38 ever included or named ? 

A. Never. 

Q. Or arranged for by you in any way; if so, what? 

A. They were not alluded to in any manner. ‘The conversation 
for exchange was entirely in regard to volumes’ prior to volume 32 
and to volumes 47 to the end of the series. 

Q. At the time of the conversations in regard to exchange had 
you any knowledge that they had out any of the volumes of which 
you claim the copyright? 

A. I had not previous to the summer of 1877. They said that 
they were getting them out and explained to me that they hada 
way of preparing them so as not to infringe upom my copyright. 

®. Is it true that at the interview in Callaghan’s store in 
872 June, 1877, that you said to Mr. Bernard Callaghan that you 
did not care what they did with volumes 52 to 58 ? 

A. No, I never said so; and I cannot understand how they got 
the impression. Mr. Callaghan is certainly mistaken about my say- 
ing anything of the kind. 

Q. Is it not a fact that at that tine you had commenced some of 
those volumes? 

A. Yes, sir; I had commenced, and they must. have been aware 
of it, because my 38, which was commenced in April, was being 
stereotyped by Marder, Luse & Co., and at the same time they were 
stereotyping volume 30 for Callaghan & Co.,and we were both of ns 
out and in their establishment, their room where the stereotyping 
was done, and the proofs of the plates were lying on the foreman’s 
table, lying side by side, so that I saw theirs and they certainly 
must have seen mine, and must have known that my volumes were 
being stereotyped there. | 

Q. When was that? 

A. It was in the months of May and June. 
873 Q. Do you know when Marder, Luse & Co. got through 
with your volumes? 

A. They finished my 388 about the 20th of June. 

Q. It must then have been prior to that time ? 

A. It was prior to that time. 

Q. At the time of this June interview, had vou not incurred con- 
siderable expense already in preparing for publication the two vol- 
umes, 37 and 38 ? | 


oe 
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A. L had; 38 was about finished, and volume 37, which was com- 
menced by the Legal News Company in May, was finished in July. 

Q. Well, would or would it not have seriously diminished the 
value of your volumes if they had republished theirs? 


Objected to as improper rebuttal. 


A. Certainly ; their volume was intended to take the place of 
mine. } 

Q. Do you know about the circular attached to Mead’s deposition 
as “ Exhibit A” being received by any of the book trade? 


Objected to as improper rebuttal. 


874 A. After hearing Mr. Callaghan’s testimony I wrote a letter 

to Baker, Voorhees & Co., of New York, asking them if they 
had received my list of publications, dated March 1, 1877; if so, if 
they would be kind enough to send it tome. Here (producing let- 
ter) is their reply, with a copy of the circular attached. 


Answer and reply and accompanying documents objected to as 
not proper rebuttal and as incompetent, 


A. (Continuing:) I have no doubt that they received that circular 
about March 1, 1877, and that all other law-book sellers received a 
similar circular. 

Q. Look at the circular marked “ Exhibit B” of G. K. Hazlitt’s 
deposition, being the one which Mr. Hazlitt said had the pencil cor- 
rections made by himself, and state where that came from. 


Objected to as improper rebuttal. 


A. This circular I took from Hazlitt & Reed’s, the printers, wire 
file, on which it hung. 
. When? 
A. It was within the last eight months. Ido not remember the 
exact date. 
875 Q. Can you tell when the circular or postal card, “ Exhibit 
8B” in the deposition of Mead, was printed and issued ? 


Objected to as improper rebuttal. 


A. This postal card was printed in the summer of 1877, I think, 
about the month of June or a little earlier. It was prepared a litile 
in advance of the publication of volumes 37 and 38. 

Q. Did you hear Mr. Andrew P. Callaghan testify in this case ? 

A. I did. 

Q. State whether your recollection of the interview between you 
and him agrees with his; and, if not, state wherein it differs. 

A. I remember meeting Mr. Andrew Callaghan ata restaurant on 
Dearborn street. I presume that it was about the time that he stated 
in his testimony we had some conversation in regard to Illinois Re- 
ports. I think I asked him how they were progressing with the 
volumes which they owned and had announced the reprinting of. 
I also asked him very likely—I do not remember—about: vol- 
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876 umes 52 to 38. I think I asked him how they were having 
them prepared, and he explained that they were having new 
head-notes and new indexes, etc. ; at any rate,in such a way as that 
they would not infringe on my copyrights. I think I said to him 
that they had better look out that they did not interfere with my 
interests. 
Q. Was there any reason why your bill in this case was not filed 
sooner? If so, give it. 


Objected to as improper rebuttal. 


A. Well, shortly after the 32nd volume appeared I think I went 
to my attorney and mentioned the fact to him that they were re- 
printing my volumes, and that he suggested that I should have a 
thorough examination and comparison made, which I did. Some 
time afterwards I obtained other volumes and made a comparison, 
and was satisfied that they had prepared their books from mine. It 
took considerable time to do that. Mr. Le Moyne may have been 

delayed in getting his bill ready, but [ was’very anxious and, 
877 I think, hurried him up somewhat to stop the publication. 
There was no other reason of delay. 

Q. I will ask you if you can fix the date when you got volumes 
37 and 38 from the printers? 

A. In the month of July, 1877, I find that I paid them for the 
work on the 26th day of July, 1877, for both volumes 37 and 38, for 
the stereotyping of one and for the printing of both. 

(). State if you have a letter-press copy of a letter written by you 
to Mr. Freeman March 20th, 1877, to which his letter of March 21st 
is an answer; if so, please attach the letter-press copy or a copy of 
it hereto. 


Objected to as improper rebuttal. 


A. I presume I have. 


Cross-examination by Mr. Hicu: 


Q. Have you any letters from Mr. Freeman other than the three 
which you have offered in evidence this morning relating to the 
same matter ? 

A. I will make a search for them. 

Q. And submit them for inspection ? 

A. Yes, sir. 
878 Q. During these interviews with the Callaghans from time 
to time during 1876 and 1877 you did make some offers to 
them at various times to sell your interest in volumes 32 to 46 of 
Illinois Reports? 

A. Never previous to the June interview, when they came into 
my store. I says: “If you have any offers to make put itin writing 
and | will consider it.” | 

Q. You did entertain and consider offers made by them previous 
to the June interview, did you not? 
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A. I remember saying if they would make an offer [ would con- 
sider it. I think they made some offers; I know they did, and testi- 
fied so before. 

Q. And offers were talked over and considered between you prior 
to the June interview, were they not? 

A. I do not think they made any offer previous to March. My 
recollection is that at the interview in March, in my store, Andrew 
P. Callaghan made an offer subject to the approval of his partners, 

not a distinct offer, and declined to put it in writing. 
87! Q. But it was talked over and discussed between you at 
that time, was it not? 

A. The matter of Illinois Reports was discussed ; in fact, it had 
got tobe kind of anuisanee. After Andrew lost his temper the elder 
Callaghan took it up and he came at me repeatedly, and finally in- 
duced me to go down to their store, which was about the first of 
June. I think it was on the first day of June. I know I went to 
Spingfield a day or two afterwards. 


880 SaTuRDAY, February 22nd, 1879—10 o’clock a. m. 
Met pursuant to adjournment. 
Present: Same as before. 


E. B. Myers’ cross-examination resumed by Mr. Hieu: 


The Wrrness: I produce Exhibit — as the letter referred to yester- 
day, to which the one written by Freeman of March 21st is an an- 
swer. 


Mr. Hiau: 


Q. Among the letters which you have produced from Mr. Free- 
man in reply to my request of yesterday is one dated Springfield, 
March 15, 1877, directed to you. Will you have that annexed to 
your deposition as an exhibit? 

A. The only objection I have to file the letter is that Mr. Freeman 
might object, but I waive that objection and annex it as Exhibit 
“ Freeman.” 

Q. In your letter to Mr. Freeman, dated February 20th, 1877, a 
copy of which was introduced in evidence as an exhibit to the depo- 

sition of Mr. Freeman, “I am waiting for the answer to my 
881 last two letters, regarding the prices of the reports of the S., 

T. & W.and as to commissions on your reprints.” Have your 
letter-press copies of those last two letters referred to? 

A. I do not think I have; I did not copy all my letters to him. 

Q. Have you made search in your letter-press book to see if you 
have such copies? 

A. I have looked through, examined copies of letters written him, 
but I have no recollection of that one. I can look again. 

Q. Will you make a search for those two letters and submit them 
to my inspection ? 

A. Yes; certainly. 

Signature waived by agreement of counsel. 
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882  E. B. Myers, law-book publisher and dealer, 93 Washington 
: St. Established A. D. 1860. 


CuicaGco, May 18, 1877. 
Messrs. Callaghan & Co.: 

GENTLEMEN: How much will you charge me for the following 
volumes of your reprint of Illinois Rep’ts: ,%5 copies, ,';, #¢, a°y, as; 
and 29. 

Yours, &c., | EK. B. MYERS. 


For the present the price will be, as previously quoted, $6 per vo’. 
for the reprints—same as your reprint of vol. 46. 
Yours truly, CALLAGHAN & CO. 


The price of my reprint of vol. 46 since May 1 is the same as vols. 
39 to 45, inclusive, $5, 75 off. 
Ek. B. MYERS. 


We were not previously aware of the change in your vol. 46, but 
as we see no reason for our altering our price at present we will not 
do so. 


Very truly y’rs, CALLAGHAN & CO, 


883 STATE OF ILLINOIS, 
SUPREME Court REPORTER'S OFFICE, 
; SPRINGFIELD, Jan. 12, 1877. 

D’r Myers: Please send me by first express vol. 3 Wood & Long’s 
Digest. 

Why don’t you write to Soulé, Thomas & Wentworth and state to 
them your understanding of our tripartite treaty? Iam working 
like a beaver to get ready for an announcement. 

Yours truly, : N. L. FREEMAN. 


884 * EXHIBIT FREEMAN.” 


STATE OF I[LLINOIs, 
SUPREME CouRT REPORTER'S OFFICE, 
SPRINGFIELD, Feb. 15, 1877. 
D’r Myers: I send with the books to-day sheets of 70, 71, and 
79. Vol. 72 will be complete in two or three days, when I will send 
you aset. Gross and I got a big batch of subscribers for 19-31 this 
morning. Now, let us pull together in this matter and beat the 
d—d Irishman. He has told enough lies about you and me to pave 
hell over ten feet deep. Remember the cuss is not to have 32 to 46. 
Keep me advised of everything. 
Yours, Bm. ts 2, 
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S85 EXHIBIT. 
Copy of Letter. 


CALLAGHAN & Company, L Aw-Booxk SELLERs, 
CuicaGco, Feb’y 16th, 1877. 
Kk. B. Myers, Esq., Chicago. 

Dear Sir: We are in receipt by our messenger of your decision 
upon our offer of $5,000, made to you on Monday last, to the effect 
that you refuse such offer and prefer to keep the property. 

We therefore withdraw the offer, and beg to inform you that we 
shall not hereafter entertain any proposition of any nature looking 
to a purchase of those books. 

You already are in possession of our intentions with respect to the 
Illinois Reports, and we write this for the purpose of putting on 
record the fact that the responsibility for whatever may occur in the 
future must rest with you, through your refusal to sell. 

Very truly yours, CALLAGHAN & CO. 


S86 Answer to said Letter. 
EK. B. Myers, law-book publisher and dealer. Established 1860. 


CuicaGco, Feb’y 16, 1877. 
Messrs. Callaghan & Co. 

Gents: [| am in receipt of your note. Anyone would judge from 
its import that | had committed an error or a great wrong simply 
in declining to sell my own property for less than its value. 

The amount you offered at 8% will be much less than the prop- 
erty earns me, which, to a prudent man, is a sufficient reason for de- 
clining to sell. 


Resp’y, E. B. MYERS. 


S87  Complainant’s Testimony Concerning Infringement of Volumes 39 
and 41 to 46, Inclusive, Embraced in Supplemental Bill. 


And thereupon complainant, to maintain the issues on his part as 
to the infringement of volumes 39 and 41 to 46, inclusive, of the 
Illinois Reports embraced in the supplemental bill of complaint, 
read in evidence the following depositions : 

The deposition of Charles H. Wood as follows : 

EuGENE B. Myers, Complainant, ) 
vs. | » In Chancery. 
BERNARD CALLAGHAN, Defendant. } 

Deposition of Charles H. Wood, taken before Henry W. Bishop, 
master in chancery of said court, June 27th, 1881, in behalf of com- 
plainant. 

Int. 1. Please state your name, age, residence, and occupation. 

A. Charles H. Wood ; practicing lawyer. 


| 
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Q. How long have you been a practicing lawyer in [Illinois ? 

A. Well, I first came here, to Illinois, 24 years ago, and com- 
menced the practice of the law, and have been practicing all the 
time since except about seven years, when I was circuit judge of this 
State. 

Q. Have you had any special experience, if so, what, in the ex- 
amination and digestion of Illinois Reports? 

A. Well, I commenced buying the reports when I commenced prac- 
ticing—about the 17th Illinois—and bought them as they came out 

along, and, of course, used them in daily practice ; and then, 
888 in connection with Mr. Long, we have digested nearly all the 
reports. | 

Q. Have you seen and made any examination of the vol- 
umes from 39 to 46, except volume 40, of the Illinois Reports as 
published by the compl: ‘inant, and also those published by the de- 
fendants; and, if so, when? 

A. I have run through them and made an examination of them 
within the last week at the request of Mr. Myers. 

Q. State whether or not there is a similarity between the woheunee 
published by Mr. Myers and the volumes of corresponding numbers 
as published by Callaghan & Co. 

A. There is. 

Q. State whether the volumes of Callaghan & Co. are made in imi- 
tation of Mr. Mvers’. 

A. There is a general resemblance in the size of page, mode of 
arrangement, and the general get-up of the book. ; 

Q. State whether they are so made up and arranged that the 
books of the defendants could be sold in place of the books of the 
complainant. 

A. They were designed to be used indiscriminately with the vol- 
umes reported by Mr. Mreeman. 

Q. Take the volumes produced here—39 of the books as pub- 
lished by complainant ses volume 39 of the books as published by 
defendants—and point out a few of the striking resemblances. 

A. I made a memorandum as I[ run along of what I ob- 

served. 
889 Q. And I would like to have you, if vou can, state whether 
there is a similarily in the matter; and, if so, what? 

A. In the syllabi of some of the cases the same words were used. 
Injsome of them there is a substantial — of the syllabi as they appear 
in Mr. Freeman’s report ; notably that is true, so far as | have ob- 
served, in volume 39. | 

(). The question is limited to volume 39. 

A. For instance, take the first case. Thesyllabus Martin vs. Barn- 
hardt is substantially, I think, like the one in Freeman. ‘Then the 
brief or the abstract of the brief of the plaintiff in error, on page 
11, is almost word for word with the same abstract of brief on the 
same case in Mr. Freeman’s report of that volume. A portion of 
the syllabus is substantially the same in Bowen vs. Barttleson, on 
page 43, particularly the first paragraph. In Phelps vs. F unkhauser, 
page 402, the syllabus in each volume is substantially the same. 
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Q. Is the syllabus in the case taken from the opinion; have you 
examined to see? 

A. Some of the same words are used, but it is not a quotation from 
the opinion. 

Q. Is the syllabus as published in the books of the defendant 
more nearly a copy of the opinion of the syllabus in the other book? 

A. I think it is or nearly a copy of the syllabus from Mr. Free- 
man in Stone against Smoot, page 409. The syllabus in the volume 

by Mr. Bailey very closely follows that of Mr. Freeman; it 
890 is not a quotation from the body of the opinion, but it is a 

summary of what the opinion contains. Those cases give 
about a fair representation of the volume. ‘These, perhaps, are the 
most notable indications of one being an imitation of the other, or 
copied from the other, of any in the book from the examination I 
have given. 

Q. Have you made an examination of the other matter in the 
book besides the syllabus? If so, state whether or not there is a 
similarity. 

A. There is a general similarity ; perhaps the type is a little larger; 
at least I should say it was a little heavier leaded than the volume 
of Mr. Bailey. The pageing corresponds. I notice, however, in some 
of these volumes more matter is included than in Mr. Freeman’s 
volume. The pages are numbered the same until they reach the 
opinion, so as to make the page upon which the opinion commences 
correspond in Mr. Bailey’s volume with Mr. Freeman’s—that is, they 
are identical in number. 

QQ. Have you made any examination of the table of cases in these 
volumes to see whether the tables of cases in the two volumes are 
similar ? 

A. Well, a little. The chief difference is that in Mr. Freeman’s 
volume the cases are arranged in the order of the alphabet as de- 
termined by the vowels; whereas in the volume by Mr. Bailey they 
seem to be made up under each letter indiscriminately—that 1s to 
say, as an illustration, under “ B” Burnhardt vs. Martin commences 

with the first vowel of the alphabet. Now, the fourth case 
S91 below is Bucter vs. Dil. In Mr. Freeman’s arrangement that 

would come near to the end of the last case under “ B;” whereas 
he has it the fourth case, and then after it come cases that should be 
nearer the head. For instance, Bigelow vs. Star should come before 
it. This, perhaps, gives the idea. It is little difficult to make it. 

Q. There is a change in the order in which the cases are put 
— each separate letter ? 

. There is a change in the order. For instance, I notice under 
" B ’ Bureau County board supervisors is in parenthesis vs. Thomp- 
son. In Mr. Freeman’s it is simply Bureau County, supervis- 
ors of, vs. Thompson. I think Mr. Bailey abbreviated a little 
more than Mr. Freeman in giving the title of cases, but with these 
exceptions in the order of arrangement they are pretty much the 
same. 

Q. Goon tothe case on page 24. State whether in the table of 

vases of the defendants’ books the name of that case is given as in 
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the table of cases in the Myers book or according to the case itself 
in their own book. 

A. In Mr. Bailey’s book it seem to be both at the head of the re- 
port of the case itself and in the table of cases. In Raimey vs. Boyd 
in Mr. Freeman's it is reported in the same manner as Raimey vs. 
Boyce. 

@. Look at the table of cases of the book of defendants’ under the 
“ B’s” and see which it follows. 

A. It is there given as Boyce vs. Rainey, the same as Mr. Free- 

man’s on Loyce vs. Rainey. 
892 (. Have you made an examination of the volumes of the 
briefs of counsel as given in the new books? 

A. A little. I have noticed that in the volume by Mr. Freeman 
there are scarcely any briefs given ; oceasionally there is one. 

Q. State whether you find these copied into the other book or 
not ¢ 

A. On one or two cases they have been substantially copied, but 
there are several statements that are not in Mr. Freeman’s at all. 

Q. Briefs of counsel in the defendants’ book that are not in the 
complainant's book ? 

A. Yes, sir. I wish to qualify that answer, however, by saying 
that I make it with reference to all these reports, not only the 39th, 
but in the succeeding volumes, 41, 44, 45, and 46, and perhaps | 
noticed it mvre particularly in the latter volumes than in this vol- 
ume 39. 

Q. That is, there are some briefs given in these volumes that are 
not in complainant's books ” 

A. Zea er. 

(). And you mean also that the briefs in the complainant’s books 
are, many of them, copied substantially also from the defendants’ 
books ” 

A. Well, in two or three cases I have found so, but I have not 
looked particularly with reference to that. 

Q. Look at page 10 and state whether or not the pleadings, as 
given in the volume of the complainant, are copied, and, if so, to 
what extent, by the defendants. 

A. Well, do you mean the pleadings ? 
893 Q. No; I mean the errors assigned. 
A. The errors assigned are substantially the same. 

Q. Now, the statement of the case. 

A. Well, the statement of the case in substance embraces the same 
proposition, but it is not so closely copied as the briefs of counsel. 
The brief of the plaintiff in error is substantially copied. 

Q. Turn to page 15, the case of Lynch vs. Rotan, and state whether 
the statement of the case in the brief of counsel is copied there ; and, 
if so, to what extent ” 

A. The statement of the case is fuller in the volume reported by 
Mr. Bailey than in the one reported by Mr. Freeman, but the briefs 
of the counsel seem to follow each other very closely. 

Q. Look at 41. You stated in volume 39 of the defendants the 
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paging of the new matter that was inserted was repeated so as to 
have the opinion commence on the same page in the two books. 

A. The page is here repeated. There is a skip in the paging so 
as to make the opinion in each of the reports commence on the same 
page ; for instance, in Mr. Bailey’s edition the statement of the case 
commences on page 307. ‘The very next page on which the opinion 
commences is 367, a skip of 8 pages. 

Q. State whether in volumes 41 and other of the volumes in ques- 
tion if you have examined whether the paging as given by Mr. 

Myers in other matter than the opinion is copied into the 
894 book of the defendants. I will call your attention in this 
regard to pages 80, 88, and 92. 

A. Page 80 in each volume corresponds ; page 86 corresponds in 
each volume. 

Q. On page 86 in the books of the defendants is there a star paging 
there ? 

A. There is. 

Q. Is that in the opinion or on other matter? 

A. It precedes the statement of the case. | 

Q. Look at page 88. What is the star paging there? 

A. In the volume of defendants the star pages 87 and 88 occur 
very near together, and on page 87, and not in the opinion. 

(. The star paging is not in the opinion? ' 

A. No, sir. 3 

Q. What do you understand that star paging to refer to? 

A. The star pages refer to the top paging of Mr. Freeman’s re- 
ports of the same volumes. 

(). Could those pages be copied as you find them in the books of 
defendant-, except by a person having before them the book of the 
complainant ? 

A. I don’t think it could so uniformly be done; possibly in one 
case they might hit it, but it is very obvious that the star paging in 
the defendants’ volumes were taken from the top paging of Mr. 
Freeman’s volumes. 

Q. Look at page 116 in the two books and state whether or not 
there is a similarity there in the copying of the title of the case of 
Cook vs. Yarwood. 

A. That is in the opinion of the court. 
S95 Q. I will ask you if there is a similarity, and, if so, what, in 
the appearance of the two—the style of type and arrange- 
ment. 

A. They are substantially alike. 

‘Q. Are they not exactly alike? 

A. Well, they look alike. 

(). Can you see any difference in them at all? 

A. No; | can’t point out any difference. 

Q. Look at page 197 of defendants’ books and state whether there 
is a copy of the note there. 

A. It is partially copied. 

(). Look at the statement of the case on page 272 and state 
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whether or not the defendants’ book is a substantial copy of the 
complainant’-. 

A. Well, some of the words are copied, and include substantially 
the same idea. ; 

Q. State whether or not, “ Mr. Wood,” the general appearance of 
the volumes published by the defendants corresponds with the ap- 
pearance of the books of the complainant. 

A. O, they are made in the general style of the volumes reported 
by Mr. Freeman. 

Q. Is there any difference in the character of the type, in the title 
on the back of the book? 

A. They correspond very closely, except the name of the reporter 
below the number of the volume. 

Q. Mr. Wood, I will ask you to take the two volumes, 41 com- 
plainant’s and defendants’, and point out a few illustrations where 

the matter is copied from one into the other. 
896 A. I think in the volumes 41 down to 46 that usually the 

syllabus of each case has been rewritten, but in some of the 
cases, or at least in some parts of many cases, the syllabi so closely 
followed the volumes of Mr. Freeman that they might have been 
copied. Tor instance, take Tundt or Hartranft, No. 10 of the de- 
fendants’ and No. 7 of the complainant’s, the subdivision of the syl- 
labus of that case very closely resembles each other. So in Camel 
vs. MeCahan, subdivision 7 of the defendants’ and 4 of the complain- 
ants’ very closely resemble each other. So in Leach vs. Pine, page 
65, the same idea is expressed in a little different language. The 
Illinois Central Railroad Company vs. Wafers, page 73, the syllabus 
in each volume expresses the idea which was in defendants’ volume ; 
it was evidently rewritten, and that case is a fair sample of a great 
many—you might say of a large proportion—of the succeeding 
columns. The syllabi express the same ideas, but they are clothed 
in different language and evidently rewritten... Of course, I can’t 
sav Whether they were rewritten from Mr. Freeman or rewritten 
from the records. ; 

Q. You say you can't tell from an examination of the syllabi of 
the two books whether they were written in the defendants’ books 
from those of the complainant ? 

A. Yes, sir. 

Q. From your examination, can you state whether the syllabi, 
as they appear in the defendant’s book, could not have all been 

written from the syllabi in the book of the complainant ? 
897 A. Well. I think they might in connection of the opinion. 

[f you will allow me to explain, I have had considerable expe- 
rience in writing syllabi and in making digests. We aim to con- 
dense in our systems of digest Mr. Freeman’s syllabi as much as 
possible, and in order to do that we rewrite hissyllabi, and we look 
closely to the opinion, as the opinion is the source from which the 
syllabi is taken, and so [ have no doubt that the syllabi in the de- 
fendants’ books could have been written from the printed volumes 
of Mr. Freeman, but perhaps not from his syllabi alone, but that 
taken in connection with the opinion of the court. 
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©. Isn’t it true that in the syllabi of the books of the defendant- 
many of the changes made appear from an examination to have 
been made only for the purpose of makinga difference between the 
bocks of the complainant and the books of the defendant- ? 


Objected to as asking for a legal opinion. 


A. All I can say as to that is that in many cases there is a mere 
change of words which have a synonymous meaning, but not any 
change of the ideas expressed. 

Q. Isn’t it true that in the volumes in question many of the syl- 
labi are substantial- alike ? 

A. In a general way, it Is. 

©. In volume 44 of the two books state whether there is sub- 

stantially the same correspondence between the books of the 
898 complainant and the books of the defendant- as those specified 
in regard to volumes 39 and 417 

A. There ts. 

(). Give a few illustrations. 

A. All the similarities between the two books in the case, L. F. 
Dealy vs. Thompson, in the syllabus in each volume are substantially 
alike; part of the syllabi in the case of Camp vs. Small, on page 37, 
ure substantially the same. In Baker vs. Young, on page 42, a large 
proportion of the syllabus in each of those cases are substantially 
alike. On page 113 in these cases the catch words to the syllabi are 
the same, and the body of the head-note is substantially alike. On 
page 208 the larger proportion of the head-notes corresponds very 
closely. I believe that is all the samples that I will give. 

(. Look at page 49 of the same volume, 44, and state whether 
there is any copy in the book of the citations in complainant’s book. 

Objected to as incompetent. 

A. There is; abbreviated from the complainant's report of that 
case, in this, that it leaves out the names of the parties. 

(J. Look at page 50 of defendants’ book and state whether or not 
the quotations of authorities, as given in complainant’s book, are 
copied; and, if so, to what extent. 

Objected to as Incompetent. 

A. Well, the volumes of the reports and the text books are cited, 
with the exception of Story on Sales, section 352. It is entirely 

omitted. 
S99 Q. Look at pages 116, 117, and 118 and state how much, if 
any, of the matter contained in complainant’s book is copied 
into the book of the defendant-. 

Objected to as incompetent. 

A. The statement of the case is evidently rewritten ; some of the 
same words are used in each. Whether it was rewritten in the de- 
fendants’ book from the complainant’s book I am unable to say. 
The copy of the instructions given in each are substantially the 
same. 
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Q. What, in your opinion, would be the effect of the publication 
of the defendants’ book on the sale of the books of the complainant ? 

A. A lawyer or other person who had the defendants’ book would 
not want the complainant’s; one would answer as well as the other, 
I suppose, in practice and in the courts. 

Q. State what the effect, if any, would be of a change of the name 
of the reporter on the back of the book in preventing the sale of the 
defendant’s books for and in place of the books of the complainant ? 

A. I don’t know as it would make any difference if a party wanted 
to, but these volumes, I suppose, the question would be simply 
whether he wanted an annotated edition or not, or whether he could 
get one any cheaper than the other. I don’t think the name of the 
reporter would make any special difference. 

Q. Would a person asking for Illinois Reports be likely, from the 

appearance of the books, to observe that there was a difference 
900 between the two books by reason of the difference of the name 
on the back of the books? 

A. I don’t think that would make any difference. A man buy- 
ing law books, like everything else, he generally, before he purchases, 
knows what he is going to buy, and, as I said before, I don’t think 
the reporter would make any difference. The question to the pur- 
chaser would be the difference in price,and as to whether he wanted 
an edition annotated or whether he did not. 

Q. Would a purchaser be guided by the name Illinois Reports or 
by the name of the reporter in making the purchase ? 

A. No: I don’t think that would make any difference. Some 
would prefer probably the defendants’ books, because they are anno- 
tated to some extent. 

i Q. How are these books known in the market here—by the name 
of the reporter or by the title, Illinois Reports, volumes numbered 
so and so? 

A. They are almost universally reported, after the volume by Gil- 
man, as Illinois Reports. 

Q. That is the title under which they are used and sold, is it not? 

A. Yes; that is the title under which they are sold, so far as | 
know, and I[ know it is the title under which they are cited in the 
courts. 

Q. The name by which they are generally known ? 

A. Yes, sir. 


ee ee 


Cross-examination by Mr. Hiau: 


Q. How much time did you spend in the examination of these 
volumes ? 
A. Oh, not more than a couple of hours. 
9008 Q. When you say there is a general similarity between the 
complainant's and defendants’ volumes, do you mean that 
there is any more similarity in typography, size of page, and general 
make up than exists in law reports generally of the different States ? 
j A. Well, the reports of the States are a little dissimilar, in this, 
that a person accustomed to see them often can tell at a glance from 
the general similarity. They all look alike in any one State, but 
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they are different from any other State, although they are all bound 
in lawsheep. ‘All I can say in regard to the external appearance of 
these books is that they are substantially alike in the general make 
up, in the general appearance, the general style of the reports pub- 
lished by the complainant and the defendants at a short distance. 
For instance, you couldn’t tell whether that was published by one 
or the other; take the case of the one published by Mr. Freeman 
and one by the defendants. 

Q. At the same distance you couldn’t tell, [ suppose, whether 
they were Illinois or Michigan or Iowa Reports, could you? 

A. Unless I was particularly familiar, perhaps I would not be able 
to do so; almost all law reports are bound in law sheep. 

(). And they all look about alike as they stand on the shelf in a 
book store, do they not? 

A. Well, there is some little difference; some of them are bound 
a good deal better than others, and a little difference in the 


color. 
901 (). But the general appearance is substantially the same, is 
it not? 


A. Well, they are about the same size. All the reports are the 
same size, although they are all bound in law sheep, and of course 
they will have a resemblance. 

@. A general resemblance ? 

A. A general resemblance ; yes, sir. 

(). They all use small pica, do they not, generally, in the body ? 
A. I think all the matter of the reports 
Q: Are substantially alike. 

Yes, sir; leaded some more than others, though. 

o So that in opening a page of this report or any other State re- 
ports, without knowing from the title or otherwise what reports they 
were, you would not be able to state from the mechanical appearance 
of the page ordinarily, would you? 

A. Well, unless attention was particularly directed to it—there was 
something on the page to disclose, such as notes or something of 
that kind. 

Q. You have spoken of some similarity between the head-notes of 
the two editions, so far as you have compared them; do you find any 
other similarity that might arise from the fact that both reporters 
had followed, in substance, the language of the opinion ? 

I have not examined these reports sufficiently extensively to 
be able to state how far either reporter has followed the exact lan- 
guage or the substantial language of the court. I have merely ex- 
amined in a few cases. 

Q. Do you find in those cases substantially the same lan- 

902 guage used in the opinion or the same ideas expressed that 

is e xpressed in the head-notes of the defendants’ book ? 

A. Yes, sir; generally the head-note would not be correct unless 
he did give the idea—the point decided by the court. 

(J. So that if two reporters were substantially a correct or accurate 
report of the propositions decided by the court there would neces- 
sarily be a great resemblance in the head-notes, would there not ? 
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A. There would in the ideas expressed. Mr. Freeman is very 
voluminous in his head-notes—more so, according to my experience, 
than the majority of reporters in this country. 

@. You have testified that the head-notes on page 45 of the de- 
fendants’ volume 39 are substantially identical with the head-notes 
corresponding in complainant’s volume. Look at those head-notes 
and state if you do not find that the head-notes in defendants’ vol- 
ume follow substantially the opinion of the court. 

A. In giving the facts it does. 

Q. Look now at the second of the syllabi and state if you do not 
find the language almost literal- in the opinion of the court. 

A. Yes, sir; I do. 

Q. And the third head-note ? 

A. Yes, sir; substantially. 

Q. You have testified that the head-notes on page 402 of defend- 
ants’ volume 39 are substantially like the corresponding head-notes 

in the complainant’s volume; look at the opinion in that case 
903 and see if you do not find that the head-notes in defendants’ 
volume follow substantially the language of the opinion. 

A. The first, third, fourth, and fifth points substantially are em- 
braced in the opinion and follow very substantially the language 
of the opinion. 

Q. Now, look at the second and look at the language on page 405 
and see if you find any similarity. 

A. Yes, sir; the second point is substantially there. There is a 
difference in the phraseology ; that is all. 

Q. You have stated that — page 10 of the defendants’ volume 39 
you find the errors assigned substantially the same as in complain- 
ant’s volume. Look againatcomplainant’s volume and state whether 
any errors assigned appear. 

A. In the defendants’ volume what appears as errors assigned in 
the complainant’s volume appeur under the head of briefs of the 
plaintiffs in error, and there is no distinctive designation of it as 
errors assigned. 

Q. Do not the same points appear in the brief for plaintiff in 
error in defendants’ volume? 

A. Yes, sir; they do. 

Q. Would it be your judgment that the defendants’ reporter had 
taken those errors assigned from the brief in complainant’s volume 
or from some other independent source ? 

A. It would be comparatively easy to ascertain and write out in 
substance the assignments in error from the opinion of the court in 

the case. 
904 Q. Wouldn’t that be a more probable course for defendants’ 
reporter to pursue than to attempt to state the assignments of 
error of the briefs as reported in complainant’s book ? 

A. I think it would depend wholly upon the facilities at hand. 

Q. With the opinion before him, I mean? 

A. It could have been done from either source, but I can’t say 
that the one would be more improbable than the other. If the part- 
that reported the defendants’ volume 39 had the whole record right 
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before him he could have copied it from that; if he had not he 
could have taken it from the other and written it. The question of 
probability is something when you come to determine it—a ques- 
tion of fact. 

Q. But it’s true, is it not, that Mr. Freeman has no assignment of 
error in that case? 

A. He has not copied any ; has neither the errors assigned sepa- 
rately. 

Q. And defendants’ reporter has? 

A. Yes, sir. 

Q. You have stated that the briefs are substantially the same in 
the two editions in this case. The last sentence in the brief in de- 
fendants’ volume on page 12 reads as follows: “The authorities re- 
ferred to by plaintiff in error in support of the position that where 
a verdict and judgment are too general the judgment will be re- 
versed are not applicable to this case, but wholly irrelevant.” 
Will you point out that sentence in the brief in complainant’s 

volume? 
905 A. That is not contained in the brief of defendants in 
error in the complainant’s volume. 

Q. Where did he get it? 

A. Iam unable to say. 

Q. You are satisfied he did not get it from complainant’s book, 
are you not? 

A. I don’t see anything in the report of the case, as I did not in 
complainant’s volume, from which it could be taken. 

Q. You have stated that on page 17 of the defendants’ volume 39 
the briefs of counsel seem to follow each other very closely as com- 
pared with complainant’s volume. ‘The last sentence of the brief of 
B. B. Smith in defendants’ volume is, as reported on page 88, reads 
as follows: “ The decree is excessive ; the amount due complainants, 
if entitled, is $511.61.” Will you point out that language or any- 
thing like it in complainant’s volume. | 

A. That is a matter that is not contained at the end of Mr. B. B. 
Smith’s brief in the complainant’s volume in the report of thesame 
Case. 

Q. Is it included in that brief in the complainant's volume? 

A. I don’t see that it is. 

(). Where did it come from ? 

A. That is more than I can tell. 

. In volume 41 you have stated that at page 10 of defendants’ 
volume head-note number 10 resembles closely head-note number 
7 in the corresponding case in complainant’s volume. State if you 

do not find that language substantially in the opinion. 
JOG A. Well, it embraces the same idea, but it is taken from 
the opinion and stated in slightly different language. 

Q. But presenting the exact idea given in the opinion? 

A. Yes, sir; it expresses the point of the instruction. 

Q. You have stated that at page 46 of the same volume number 
7 of defendants’ head-notes corresponds closely with number 4 of 
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complainant's. Do you not find substantially that language in the 
opinion ? 

A. Well, the syllabus embraces the point of the court, but it is 
abridged. 

Q. But giving the exact idea in substantially the same language 
somewhat abridged ? 

A. Well, it gives the point decided by the court, but uses a little 
different language to convey it and also abridges it. 

Q. Is it changed any more than it would ordinarily be changed . 
by a reporter in attempting to give the substance in the point de- 
cided by the court? 

A. No, sir; it is a correct head-note, because it gives the point de- 
cided in concise language. 

Q. A little more concise even than the court did ? 

A. Yes, sir. 

Q. Is that not true of many of these head-notes in defendants’ vol- 
umes that you have examined ? 

A. It is. 
907 Q. That they give the idea of the court in briefer and more 
concise language ? 

A. Yon, ar. 

Q. You have stated that the head-notes on page 73 of defendants’ 
volume 41 express the same ideas as in the corresponding case in 
complainant’s volume. Do you not find there that defendants’ head- 
notes follow substantially the opinion of the court ? 

A. That is a head-note that might have been written from the 
opinion without any regard to any other head-note. 

Q. You have stated that in volume 44 of defendants, at page 9, 
the first syllabus is substantially like that in complainant’s volume. 
Do you not find the exact language of the syllabus in the opinion 
at page 11? 

A. I do. 

Q. Literally? 

A. No; not literally, but substantially. 

@. Almost literal, is it not? 

A. Well, it conveys the idea, but not in the same words exactly. 

Q. The words were almost the same, were they not? 

A. A large proportion of the words are the same. 

Q. In volume 44 you have stated that, at page 37, part of the 
head-notes of defendants’ volume are substantially the same as in 
complainant’s. Look at the opinion and state if you do not find 
substantially the same language used in the opinion. 

A. Both syllabi make the point decided by the case, and 
908 either one of them might have been written from the opinion 
of the court. 

Q. In the same volume, at page 47, you have stated that the syl- 
labi are substantially the same. Do you not find that in defendants’ 
volume the syllabi resemble the opinion almost literally ” 

A. Yes; it is substantially taken from the opinion. 

Q. And in many cases they follow the opinion literally, do they 
not? 
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A. Yes, sir; well, I should say substantially—that is, they follow 
the bulk of the words of the opinion. 

Q. At page 113 of volume 44 you have stated that the catch 
word in the defendants’ head-note is the same as in complainant’s. 
Do you mean by the catch word the latin quotation ? 

A. Yes, sir. 

Q. Do you not find that literally in the opinion ? 

A. Yes, sir. 

Q. In volume 44 you have stated that, at page 208, the head-notes 
correspond in the two editions. Do you not find the language used 
in the defendants’ head-notes substantially like that in the opinion ? 

A. Well, the ideas in the syllabus, of course, and some of the lan- 
guage. I can’t say that the syllabi in both cases might have been 
written from the opinion. 

Q. And isn’t that true generally of all these head-notes that you 

have examined ? 
909 A. I don’t know whether it is or not. The defendants’ vol- 

umes of reports by Mr. Freeman do not scarcely give state- 
ments of facts or briefs of counsel, but then from the mode of decided 
cases In practice by the court at that time, perhaps now, the court 
generally states succinctly the facts, so that in most all of these 
cases it is possible to write from the opinion itself a syllabus. In 
digesting I throw aside Mr. Freeman’s syllabus and write one to 
satisfy myself from the opinion itself for the sake of getting it more 
condensed. 

Q. And you think that may have been done in defendants’ vol- 
umes ¢ 

[ think in 4l and 44 that that was done, or it might have been 
done a good deal. They appear to have been rewritten, but from 
what source I am unable to state. 

Q. Do you not find a very large amount of matter not head-notes, 
statements of cases, briefs of counsel, and fvot-notes in defendants’ 
volume that you cannot find in complainant’s ? 

All of the foot-notes pretty much that are contained in defend- 
ants’ volumes are not in complainant’s. In defendants’ volumes 
also are a large number of the statements of points of counsel that 
are not in complainant’s volumes at all. In the aggregate I don’t 
think there is any more matter in the head-notes of defendants’ 
volumes than there is in the head-notes of complainant’s. They 
both contain quite voluminous and extended head-notes. 

Q. As to these matters which you state you find in defend- 
910 ants’ volumes that are not in complainant’s, where do they 
come from ? 

A. Not knowing, I can’t state. 

Q. If you are testifying as an expert what is your opinion as to 
the source from which they came? 


Obijected to. 


A. It would be mere guess-work. I never made any inquiry as 
to the source whence they acquired their information, and there- 
fore I am not in the position to have any definite opinion about it. 
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Q. At paves 116, 117, and 118 of defendants’ volume 44, you 
have stated that the instructions as given in each volume are sub- 
stantially the same. If defendants’ reporter or editor had the record 
of the case before him from the supreme court and took his instruc- 
tions from that, would they not necessarily be the same ? 

A. I suppose, of course, it must be that the instructions were 
copied into the record, else they could not have been brought to the 
attention of the court. 

Q. Do you see any reason in that case or in any other of these 
cases concerning which you have testified, upon the face of the report, 
why defendants’ reporter may not have taken the material from the 
records of the supreme court? | 

A. I suppose the material for making both of these reports are in 
the office of the supreme court, in the different grand divisions. 

@. And you see no evidence to show that defendant-’ reporter may 
not have taken them from there? 

A. Only in the specified cases that I have given, where a 
911 close resemblance shows that he might have perhaps taken 
it from the printed volumes of Freeman. 

Q. In these cases may not the close resemblance, as you term it, 
be due to the fact that defendants’ reporter followed closely the orig- 
inal record ? 

A. Well, it seems rather singular, for instance, in this case in 39, 
on page 1], that they should have got the abridged brief in the ex- 
act words, if the reporter of defendants’ volume 39 had not it before 
him when he was making out his report of that volume, unless he 
had a better memory than most of us. 

Q. But in the very case you have stated that you find a sentence 
at the end of the brief as reported in defendants’ volume which is 
not in the brief as reported in complainant’s volume ? 

A. But that could have been added, even if he had used Mr. Free- 
man’s report of the case, very easily. 

Q. How added, if not from the original record? 

A. Well, if it was a genuine report of what the brief really was, 
of course it could not have been taken from any other source than 
the briefs in the case. 

Q. In the table of cases in volume 39 do you not find a method 
in the arrangement of the cases alphabetically under different letters 
entirely different from the arrangement in complainant’s volume ? 

A. I do in that case. They are headed in without regard to any 

arrangement of letters in defendants’ volume, whereas they 
912 are in complainant’s volume. 
Q. Do you find any other difference ? 

A. Occasionally there is a slight difference in the giving of the 
names of the parties. | 

Q. Look at the pages cited in the table of cases in defendants’ 
volume 39 and state if you do not find a method in the arrange- 
ment of those cases in the table entirely different from the complain- 
ant’s. 

A. Yes, sir; the table seems to be made up rather in the numer- 
ical order in which the cases are reported in the body of the volume. 
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Q. So that Freeman follow- the alphabetical arrangement under 
the different letters and defendants’ volume follows the number of 
the pages ? 

A. It appears to be so. 

Q. An entirely distinct matter in each case? 

A. So far as that goes, it is. 

Q. What effect would the name of the reporter, such as Bailey, 
Denslow, Ewell, in the title on the back of defendants’ volumes, and 
also their names on the title pages of defendants’ volumes, have 
upon an ordinary purchaser as to indicating whether he was pur- 
chasing from defendants’ volumes or complainant's? 

A. Well, of course he would know, if he could read, that this was 
a special edition and not the regular edition, because every lawyer 
in the State, I take it, knows who the official reporter is. 

Q. So any casual or ordinary purchaser would know whether he 
was purchasing the Freeman or the Callaghan edition? 

A. Yes, sir; unless he were blind. 


913 Redirect examination by Mr. Le Moyne: 


Q. In the reports what does the'name in the lower part on the 
back usually indicate? 

A. Simply the name of the reporter, or it might be of the com- 
piler. 

Q. Does it indicate the compiler or reporter usually; have you 
ever known a case where it did not indicate the name of the re- 
porter? 

A. Ordinarily it does indicate the name of the reporter, because 
all the reports are published under the patronage of the State. 

©. There is nothing on the back of these books, is there, to indi- 
cate that he was not the official reporter ? 

A. Well, there is no difference, because in the case of the Illines 
Reports the letters on the back, both as to the color of the label and 
the arrangement of the lettering, are precisely the same of the com- 
plainant’s and the defendants’, and the only difference is in the letters 
in the name. 

Q. Then, to a person who did not know the name of the official 
reporter, there is nothing to indicate there that these are not the 
regular official reports, is there? 

A. There is not on the back. 

(J. From the comparison you have made of the books of the com- 
plainant and the defendant-,and from the similarity which you 
have mentioned as existing between the statements of the different 

cases, the arguments of counsel, and the syllabi, is it possible 
914 for any one, in your opinion, to have made the books of the 
defendant- without having used the books of the complainant? 

A. Noone certainly could have made the star paging to correspond 
with Freeman unless they had the original volume by them at the 
time they prepard the copy. 

Q. In the other points — similarity which I have mentioned could 
they have been made to so closely correspond as they do without the 
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books of the complainant being used in making the books of the 


defendant- ? 
A. There isn’t any doubt but that the series of the defer * ant- was 


published to correspond as closely as possible with the series of the 
complainants, in my mind. It is mere guess-work. 

Q. The question is whether they could have been made to corre- 
spond without having the complainant’s books before them ? 

A. I don’t think that I could have done it, and I don’t think that 
anybody else could. 

Q. In making the comparison of the syllabi in the two volum-s 
have you found, and, if so,in how many places, in many or few 
cases, a similarity in the verbiage i in the two books not found in the 
opinion itself? 

A. In most of the cases that I have given of similarity the Jan- 
guage of the syllabi of both reporters follows very closely the lan- 
guage of the court. I have not in my mind now, and perhaps have 
not made a sufficient examination to decide, any particular cases 

where the language corresponds of the two reporters, and both 
915 of them are different from the opinion of the court. The 

natural drift of the reporter is to embody the idea of the court 
as concisely as possible and yet convey the idea of the court, and 
these parties reporting both of these sets of volumes, from the exam- 
ination I have giver to them, seem to have followed out that idea— 
that is, giving the point of the case in the language of the court as 
nearly as they can; and hence to say that there are syllabi there 
that don’t include part of the language of the court is what I am 
unable to say. Most all of them include some of the language of 
the court and some of their own, and one in some cases will inelude 
the language of the court and the other not, but use exactly synon- 
ymous words, the point attained by both of them being to get the 
point decided and to state it obviously a little different. 


Adjourned till 11 o’clock a. m., June 28, 1881. 


And thereupon complainant read in evidence the deposition of 
F. W.S. Brawley as follows: 


916 ‘Testimony of F. W. S. Brawley taken before Henry W. 
Bishop, master in chancery of said court, the 28th day of 
June, A. D. 1881, on behalf of complainant. 


Q. What is your name, age, residence, and occupation ? 

A. F. W.S. Brawley ; residence, Chicago: occupation, lawyer. 

Q. How long have you practiced law in Illinois? 

A. Thirty years and more. 

Q. Have you made any examinations of the volumes of the Illi- 
nois Reports, from Nos. 39 to 46, published by the defendants, Cal- 
laghan & Company, and compared them with the volumes of the 
same numbers published by the complainant and reported by Mr. 
Freeman ? 

A. I have examined 42 and volume 43. 
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Q. State, from the examination you have made, whether the vol- 
umes published by the defendants, Callaghan and Company, are 
similar to those published by the complainant and whether or not 
they are cupied from those of the complainant; and, if so, to what 
extent. 


Counsel for the defendant- objects to so much of the question as 
relates to whether defendants’ volumes are copied from the com- 
plainant’s as being incompetent. 


A. I find considerable similarity between the volumes I have ex- 

amined in different respects. In the table of cases, in the 42nd and 

43rd,the cases are the same contained in the reports, and each 

917 case ends and the next case begins on the same page in each 
volume. | 

Q. You mean in the volume of the complainant and the volume 
of the defendants. 

A. Yes; in the 42nd published by Myers and the 42nd published 
by Callaghan; sometimes there will be a slight difference; not 
always, but almost every case; the case is reported as beginning on 
the same page in the two books all the way through. The paging 
in the Callahan edition seems to be arranged so as to correspond with 
the paging in the Myers; for instance, the cases begin on page nine 
in Myers and they begin on page 9 in Callahan, and then nine is re- 
peated ; and the next case begins on page 18 in both, and then page 
20 is repeated six times in Callahan edition, so that it brings them 
both out at page 34. The next case begins on 35 and 35 is repeated 
three times in Callahan, so that the following case begins on the 
same page, 39. Then the next begins on page 41 and ends on 
page 45. ‘The next one begins on the same page and then 45 is re- 
peated in the Callahan edition so as, apparently, — let them termi- 
nate and begin the next case on the same pages. Page 53 is repeated 
in the Callahan edition, and when we get to page 59 we jump to 
page 64; from 59 to 64 is omitted. On page 71 Mr. Justice Lawrence 
delivered the opinion of the court, and they are both identical; and 
then from 74 we jump to 76, so that the case in each volume end- 

on page 78 and the next case begins, in the Callahan edition 
918 it ought to be 79, but in Myers’ edition the next case begins 

on 75—that is, 78 is repeated in the Callaghan edition—and 
then itjumps to 80, then it jumps from 87 to 89, and then 89 is repeated 
three times, and then 96 to 98, and then 100 is repeated; 108 is re- 
peated three times; on 114 there is a note at the bottom of the page 
repeated or copied; 120 is repeated twice; then 144; then 125 
jumps to 129; 144 is repeated three times, and then it jumps fo 149 
to 151; 154 is repeated three times. I notice a similarity in the 
syllabus, on page 159, thesame number of paragraphs. From.192 it 
jumps to 198, and 192 is repeated, a note on 19, top paging of the 
Callaghan edition, being a note in same case, Scammon vs. The City 
of Chicago, in Myers’ edition, page 193. Beginning on page 195 1s 
the case of De Wolf vs. Pratt, decided in ’66. At the April term 
1867, — was a petition for rehearing filed, and there is a similar note of 
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the decision of the case on rehearing disposed of on page 212. The 
case was decided in ’67 and a rehearing inserted on page 212 

Q. You mean that it appears in both volumes ? 

A. Yes, it appears in both volumes in a similar note; a petition 
was filed at the April term of 1867, and it came in on the same page 
under a similar note as to the rehearing. 

Q. You mean there is a similar note in the Callaghan Company 

book as there is in the Myers book ? 
919 A. Yes, introducing the opinion; the rehearing was decided 
in 1867, and there is a similar sort of note—almost identical 


9 
‘) 


note. 

Q. It appears that the case was decided in 1866? 

A. Yes, sir; on page 230 there is a case that was decided in 1866. 
In the statement of counsel there is a curious coincidence in the 
statement of an authority by Mr. Cyase. Among other authorities 
he cites Nicholas against McEwen, in the 17th New York, 22; the 
same statement from Clase in both or similar; the same authorities— 
that is, among others, they both cite the same authority in both 
books. Myerssays“ among numerous authorities,” he cites Nicholas 
vs. McEwin, and the other states “ among other authorities,” he cites 
Nicholas vs. McEwin. That is a little peculiar, that he cites that case 
out of numerous cases. . In that volume Mr. Freeman gives an errata. 
Or page 30, at the seventh line from the bottom, there is an error 
which is repeated at the same place in the Callaghan edition, “ nego- 
tiable papers should be negotiable paper.” In the seventh line from 
the bottom of page 30, in the Callaghan edition, it says, “ this should 
be negotiable paper,” and it shows that the opinion was copied, and 
the same error was repeated in the Callaghan edition ; and on page 
213, in the eleventh line from the bottom, there is another error; it 
says “or” should be “for;” “or if the question had been” should 

be “for if the question had been.” It is an error in Free- 
920 man and bas been repeated in Callaghan. Then page 479 is 

repeated, and then jumps from 476 to 485. In the Callaghan 
book 490 is repeated, and 491 is repeated three times, and 495 is re- 
peated three times—that is, the top page is repeated. 


Mr. Hicu: 


Q. Let me ask you so as to understand you. For example, you 
find three pages 495 in Callaghan ? 

A. Yes, sir. Evidently it is to bring the same cases out in the 
same pages, so that the case should begin on the same page substan- 
tially. Sometimes there is quite a difference in the statement of the 
vase. Freeman will have a line and the other five lines, and the 
difference in the pages is to bring the cases out on the same page. 
Now, in volume 43, on page 3, there is a similar notice of the ap- 
pointment of Mr. Ingersoll. On page 4 Mr. Freeman reports the 
practice act passed in 1869; and the Callaghan book, published in 
1878, publishes the same practice act with the same heading which 
then appeared in the general statutes. In those two volumes the 
two tables of cases are almost identical right through. In the Myers 
edition, — the case Cleghorn vs. Postlewaite, the table of cases has Pos- 
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tlewaite spelled Postlewaite, just as it is in the report of the case in 
the volume, and in the Callaghan edition in the body of the book 
Postelwaite is spelled Postelwaite, but at the table of cases it is 

spelled the same as in the Myers table of cases. In the case 
921 of Goodridge vs. John Van Nortwick, in that case reported on 

page 445 in the Freeman book, there is a mistake in the table 
of cases. It — called there Nortwich instead of Nortwick, and that 
is repeated in the table of cases in the Callaghan book. , 

(. It is wrong in both table- of cases? 

A. It was wrong in both table- of cases,and in the case of Walters 
vs. Wetherell. at page 388, it is Walters vs. Wetherell, and at page 
388 of the Callaghan edition. In the Myers edition it is Walters vs. 
Witherell and in the table of cases it is Witherell, just the same in 
both books. It is spelled Witherell in the table- of cases in both, 
and in the report in the Callaghan edition it is Wetherell. 

Q. I understand that the table of cases in the Callaghan book cor- 
responds to the Myers book in the table of cases, but does not cor- 
respond with the title of the cases where the cases begin in that 
book ? 

A. No; now page 97 the case of Hume vs. Gossette it is Gossett in 
the table of cases, and in Myers they make a mistake and call it 
Gossitt, and that is repeated in Callaghan, the same error in the 
body of both books. Now, Willetts vs. Paine, page 432, it is Willets 
in the Callaghan edition, but in the table of cases it is spelt as it is 
in the Myers edition—Willetts. In the Freeman edition Freeman 
publishes an extra opinion, which was published in 1869. He pub- 
lished the case of the Chamber of Commerce vs. Sollitt, which was 

decided in 1866, and Callaghan does the same on page 519 
922 or’20. It looks as if the case as published by Freeman was 

omitted at the time it should have been put in,and he puts itin 
in 1869, and it does not come in the place that it should come; and 
he states that it — so; that it was omitted: and Callaghan gives 
the same case. It begins at page 519 in each one and each one gives 
the omitted case. In the opinion of the court on page 35, in Myers’ 
edition, the case of Lawrence vs. Smidt is referred to in the 35th of 
Illinois, page 440. It is repeated in the Callaghan as Smidt just 
as it isin the Myers book. It is evidently a mistake in the Free- 
man book, and it — repeated on the same page in the Callaghan 
book as Smidt; and I turned to the 35th Illinois and found that it 
is spelled there Schmidt. That is as far as | had time to compare. 

(). From your examination can you state whether or not — Cal- 
laghan & Company book shows that it was copied from the Myers 


book ? 
Objected to as incompetent. 


A. I don’t know whether I can state that. I can state that there 
seems to be a remarkable similarity between the books, prepared, 
as I presume they were, where the courts were held, by different 
men at different times—that is, prepared from the records of the 
courts by different men at different times. 
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Q. You mean that there is a remarkable similarity between the 
two books if they were so made ? 

A. Yes, sir. 

Q. It would not be remarkable, however, if one was copied from 

the other’? 
923 A. Well, it is a noticeable similarity. 

Q. State whether, from your examination and experience 
as a lawyer, whether one book appears to have been intended to 
take the place of the other. 

A. I don’t know that I could answer that. 

Q. Don’t you know that the books of the defendant- have been sold 
in the market instead of the books of the complainant, and exten- 
sively advertised ? 

A. I have known these books—I have known the Callaghan 
books—to have been purchased, but how extensively I don’t know. 

Q. You mean you have known them to be purchased instead of 
the reports as published by the complainant ? 

A. Yes, sir. 

Q. But you don’t know how extensively they have been pur- 
chased ? 


A. No, sir. 


Cross-examination by Mr. Hicu: 


Q. In the cases in which the Callaghan books were purchased, as 
you state, could not the purchaser have bought Myers’ volume if he 
had preferred ? 

A. I would presume so. 

Q. Wasn't it simply a question of choice on the part of the pur- 
chaser between the two editions as to which he preferred ” 

A. I don’t know what to say in answer to that. 

Q. Does not the name of the reporter of editor of the book on 

each volume of defendants’ edition, as well as the difference 
124 ~— in the title page, indicate so clearly the different editions that 

a purchaser of ordinary intelligence would not be liable to 
mistake the one for the other? 

A. I think a new lawyer in Illinois might be mistaken. 

Q. Is that all your answer? 

A. It might be so. A new lawyer in Illinois, I think, would be 
liable to be mistaken. It is a mere matter of opinion. 

@. Have you observed any points of difference between volumes 
42 and 43 of the respective editions; if so, what—I mean as to the 
body of the volumes? | 

A. Occasionally I notice a difference in the length of the state- 
ments of the cases. 

Q. Did you make any examination in reference to the points of 
difference ? 

A. I did not to any extent. 

Q. How much time did you spend in your examination of these 
two volumes? 

A. I should think not over an hour. 
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. Did you yourself discover during that examination these vari- 
ous points of apparent similarity to which you have testified, or was 
your attention called to them by some other person ? 

A. I think, with a single exception or two, I turned tothem myself. 
| found them myself and marked them. I hada book that was 
marked; that had some places marked, but I didn’t notice them. 

These places that I have marked here, I believe, I noticed them 
925 myself, perhaps, with a single exception, all through. I think, 

with one or two exceptions, I turned to them myself. Ona 
cursory examination this paging struck me first. 


Signature waived. 


And thereupon complainant read in evidence the deposition of 
George W. Cothran, as follows: 


926 Testimony of George W. Cothran, taken before Henry W. 
Bishop, master in chancery of said court, the 28th day of 
June, A. D. 1881, on behalf of the complainant. 


(. What is your name, age, residence, and profession ? 

A. George W. Cothran; [am forty-seven ; residence, in Chicago ; 
practising law. 

Q. Have you had any special experience in the use of the Illinois 
Reports since you practiced law in Chicago ? 

A. I have used them considerable the last two years. 

Q. You have published an annotated copy of the statutes of IIli- 
nois? 

A. Yes, sir. 

. And have used the reports in preparing that book consider- 
ably ? 

A. Yes, sir. 

Q. Have you made any examination of the volumes 39 to 46, ex- 
cept 40, published by the complainant and the copies of the same 
volumes published by the defendants or any of them; and, if so, 
which of them ? 

A. I have examined, I might say, most all of them; possibly all 
of them, or the greater part of them. 

Q. Can you state from that examination whether in the arrange- 
ment and appearance of the books there is a similarity; and, if so, 
hew great? 

A. Well, from the external appearance of the books there is strik- 

ing similaritv in size, shape, and style of binding; the labels, 
927 the lettering, and what would be called the book-binder’s 

work. The similarity is so striking that the difference be- 
tween them would not be apparent to an ordinary observer. 

Q. State how they correspond in the interior arrangement and 
make-up of the book and divisions. 

A. In the list of judges the difference is very small. In the Cal- 
lahan book they use the words, “Judges of the supreme court of 
the State of Illinois,” and in the Myers edition it is, “ Justices of 
the supreme court,” and the associates are named “judges” in the 
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Callahan edition and “justices” in the Myers edition. Other than 

that the words are the same. In the table of cases the appearance 
of the page is very similar. The titles of cases are a little differ- 
ently arranged ; they are not alphabetical in the Callahan edition, as 
they are in the Myers edition. 

Q. Which volume are you now speaking of ? 

A. I am looking at 45 and 46. The cases are in the numerical 
order in the Callahan book and follow a yoealization in the other. 
The typographical appearance of the volumes are quite similar. 
There is a little difference in the volumes at the top of the page. In 
the Callahan edition they have the place of holding the term 
on the left-hand page and the date of the term on the right-hand 
page; in the Myers edition it is thrown in between the two 
pages, the term, and a little different arrangement as to the opin- 

ion and statement of the case, at the bottom of the page. 
928 The only difference I noticed in the arrangement of titles is 

while substantially the same words are used in each instance 
the title of the case is run on one line in the Callahan edition and it 
is different in the Myers edition. In the Myers edition the title of 
cases is printed substantially as lawyers write them. Quite similar 
tvpe is used in the syllabus of the cases; the first catch words are in 
small caps in both, and the balance of the catch words are in italics 
in both. I have noticed in a number of cases that the arrangement 
of the head-notes are quite similar; in some instances, where the lan- 
guage of the head-note is — a striking similarity is observed, and in 
some instances the language of the head-note is transposed in a dif- 
ferent mode in one from what it is in the other. 

Q. How are the pages arranged ? 

A. In the Callaghan edition I notice that in the margin the orig- 
inal pages of the Mvers edition are retained, marked by stars to in- 
dicate where they begin. The cases, so far as I observe, follow in 
the same order in both editions. If there is any difference in them 
I didn’t discover it. It seems to me they follow in the same order. 
The case of Homer vs. Zimmerman, in volume 45, page 14, of the 
Callaghan edition, there is three pages commencing on 14 that are 
very similar; some of the points of counsel are changed as being 
transposed in the Callaghan edition from what they are in the other. 

In the case of Leahring vs. Hewitt, on page 23, is quite 
929 similar. 
Q. What part is similar? 

A. I noticed in that case—and the way I[ come to discover it was 
in annotating—the case of Young vs. Bennett, in the 4th of Seam- 
mon, 47, is cited in both editions as Spring vs. Bennett, but the true 
citation is Young vs. Bennett, in the 4th Seammon. The head-notes 
in a number of instances have a very striking similarity, I notice, 
except that they are differently transposed ; take the case of Allison 
vs. The People, in volume 45, page 37, and Reed vs. Hawley, on page 
40; the head-notes are very similar in the two books. Then there is 
a statement of facts in Latham vs. Smith, on page 30 of the same vol- 
ume; are quite similar. The general appearance of the pages as to 
size, typographical appearance, and typography are quite similar 
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There are a great many similarities between the two, and yet there 
are differences between the two volumes. A close examination shows 
that there are differences; for instance, mainly in the Myers edition, 
the counsel’s names are printed in small caps, while in the other 
they are printed in italics. Those are matters that are apparent 
upon a careful examination ; they would be passed by without par- 
ticular notice, unless your attention was directed to find out where 
the similarities and dissimilarities in the two were. 

Q. In a comparison of the volumes published by the defendants 

with those published by the complainant, state whether it 
930 would be possible for a person to make the books so nearly 

alike as the book of the complainant without using the book 
of the complainant. 

A. Unless the person possessed the abnormal memory of a certain 
clergyman of the city I should think it would be very difficult. 

Q. Well, you mean unless he could recollect what was in the 
other book he couldn’t make it without having the other book 
there ? 

A. It would be very difficult to print two books so similar with- 
out the person preparing the second one having the other one 
present. 

Q. Would it be necessary for him to have it in order to make up 
the book ? 

A. From the references to the side-notes and pages it would be 
impossible for him to do otherwise than to have them present. 

(). What would be the effect of the publication of the books of 
the defendants on the sale of the books of the complainant ? 

A. I think a person purchasing an Illinois Report is quite as 
likely to purchase the one as the other. They would be published 
as Illinois Reports and not with reference to who was the reporter 
or who was the publisher. Of course, one would be a competing 
book with the other. 

Q. Would a purchaser want both books ? 

A. Both sets of books? 

(). The books of the defendant- and the books of the complainant 
of the same volume. 

A. No, sir; I think not. 


931 Cross-examination by Mr. Hien: 


Q. How long have you been practicing law in [llinois? 

A. A little short of two years. 

Q. Were the points of similarity which you have testified to dis- 
covered by yourself or pointed out to you by some one? 

A. Most all of them were discovered by myself. I can tell you 
how that came about, if you desire. 

Q. Just as you like. 

A. It grew out of my examination and reading Judge Drum- 
mond’s opinion, and being familiar with the suit [ examined some 
of them to see as to the merits of the controversy, and I discovered 
most of these things in that way. 
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Q. Was your attention directed to some of the points by any other 
person ? 

A. [ think in conversation in relation to the matter, in Mr. Myers’ 
store, at the time, he called my attention to some things and I called 
his attention to some things. 

Q. Have you discovered any points of difference in the respective 
editions other than you have named, either in substance or in 
form ? 

A. The differences, you say ? 

Q. Yes; the differences. 

A. Yes; there is some difference, I think, in the index—in the 
arrangement of the index—and in statement of cases than any 

other points that I noticed about them. 
932 Q. Are not the indexes entirely different in the respective 
editions ? 

A. They are very different. 

Q. Do you not find a large amount of matter in the statement of 
cases in the Callaghan edition which is not in the Myers edition ? 

A. Yes, sir. 

Q. Do you not find a large amount of matter in the briefs of 
counsel in ny Callaghan edition which is not in the Myers edition? 

A. Yes,s 

Q. Upon the question of general resemblance, of which you have 
spoken, in regard to typography and binding, is it not true that 
there is a general resemblance in those respects in the different 
reports of the different States ? 

A. Well, there is a resemblance in ie different States or the re- 
porters of the different States. 

Q. For example, they have usually used small pica type in the 
body of the reports? 

A. Well, some States don’t use it. Louisiana don’t use small 
pica. 

Q. With the exception of Louisiana is it not a general rule that 
they use small pica type in the body of the reports? 

A. I think that would be the general rule. 

Q. And premier for the syllaba? 

A. Yes, sir. 

Q. Isn’t there a special type, known among printers as syllabus 
premier, used for that purpose ? 

A. As to that being -known among printers, I couldn’t say. I 
know they use a type similar. 

Q. In all respects, as far as you know? 
933 A. In reports generally. 

Q. And is it not the case that — many reports of the different 
States that the catch words are indicated by italics or small caps, 
as in these reports ? 

A. In some States they are and in some they are not. 

Q. Would you regard the use of similar type in catch words or 
syllaba and labels on the back and such like as in themselves in- 
dications of infringement? 
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A. Where they are so strikingly similar, asin this case, I don’t think 
but that the conclusion is almost irresistible. 

Q. How, then, do you account for the fact that the same style of 
types are used by different reporters in different States? 

A. Why, they simply use them; that is all I can say; different 
publishers using the same type make quite a different page some- 
times. 

Q. Are they not generally leaded in the same — in the different re- 
ports of the various States? 

A. I believe now most of the reports are leaded. 

Q. Would an ordinary observer or lawyer, in picking up a volume 
of these reports, without knowing that they were Illinois Reports 
and opening any page casually, be able to tell from the typography 
and the mechanical appearance what State reports they were? 

A. I don’t know that that can be done unless there was some- 

thing on the page to indicate the State or which report it 
934 was, unless you knew the names of judges or located them in 
that way. 

Q. You mean, then, do you, that unless indicated in some such 
special way there is nothing about the mechanical appearance of 
the pages that would indicate the State to a casual observer or ordi- 
nary lawyer ? 

A. No; I don’t think there is anything very striking in that point. 
The pages of these reports look very much like the New York Re- 
ports from their present appearance. 

Q. The New York court of appeals? 

A. Yes, sir. 

(). Now, the points of resemblance to which you have stated in the 
statement of cases and and in the head-notes have you examined to 
ascertain whether those matters are not stated in substantially the 
same manner in the opinion ? 

A. Both reporters have endeavored to state the substance of the 
opinion and yet they use different language to state it. In some 
cases the language is quite similar that is employed by both re- 
porters. 

(. Then, as I understand, you find nothing in these head-notes 
that may not have been taken from the opinion in the Callaghan 
edition ? 

A. Oh, they may have been taken from the opinion. 

(. You are interested in some publication with the complainant, 
I believe ? 

A. Not very largely. 

Q. He published your edition of the statutes ? 

A. Yes, sir. 

935 Signature waived. 
At this point the further taking of depositions in this cause 
was adjourned to two o'clock p. m., June 29th, 1881. 
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And thereupon complainant read in evidence the deposition of E. 
B. Myers as follows: 


936 Testimony of E. B. Myers, taken before Henry W. Bishop, 
master in chancery of said court, the thirtieth day of June, 
A. D. 1881, on behalf of complainant. 


Int. 1. Please state your name. 
—. E. B. Myers. 


Mr. Le Moyne: We offer in testimony copies of volumes 39 to 46, 
except 40, as published by the complainant, of which Mr. Freeman 
appears to be the reporter, and also copies of the same volumes pub- 
lished by the defendants. 


Q. Are you the complainant in this case ? 

A. Yes, sir. 

Q. Have you examined the books of the defendants offered in 
evidence as exhibits? 

A. I have. 

Q. From that examination can you state whether any portion of 
the books as published by you have been copied by the defendants? 
If so, state what parts of the books have been copied. 

A. I have examined them generally; their external appearances 
are as similar as possible to manufacture-books, with the exception 
of the name of the reporter underneath the volume on the lower title. 
I find the title pages are very similar, with few changes. In the table 
of cases I notice several errors in the names of parties that are copied 
in the defendants’ edition. I mean errors made in my book. The 

whole arrangement of each volume is similar to mine. In 
937 the catch line of the syllabus in many instances there is a 

marked similarity. Many of the statements of cases are very 
similar, and in the other words are omitted—colorable changes to 
convey similar facts. The paging throughout all the volumes is 
made to conform to mine, particularly in the commencement of each 
case. I find numerous pages where points of counsel and stipula- 
tions are contained in the star page, the page of my book, and, as I 
believe, the volumes are intended to substantially take the place of 
mine. 

Q. State whether you made any comparison of the opinions in the 
books of the defendant and whether, from that examination, you are 
able to state whether the opinions have been copied from your books 
or not. 

A. I believe the opinions have been copied. 

Q. Have you prepared any examinations of cases where copies 
have been made from your book? If so, produce the same. 

A. I have made a few examples. 

Q. From each volume? 

A. From each volume; yes, sir; which I have here. 

Q. Attach them as an exhibit to your deposition. Explain how 
it is made. 

A. I have printed in the left-hand column matter from my vol- 
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umes and in the right-hand column matter from the defendant’s 
volumes. Where the wording is the same I have drawn a red line; 
where synonymous words or words having the same meaning are 
inserted I have drawn a double red line. 
@. In both columns? 
938 A. In both volumes. Where there is no red line the mat- 
ter is in one and not in the other. 
Q. Is there any other explanation of this exhibit that is needed ? 
I have copied some from the table of cases in volume 39. 

Q. You have copied from the table of cases and some from the 
syllabus ? 

A. Some from the syllabus and some from the statement of the 
case; occasionally from the opinion. 

(). Is there on this exhibit an indication, and, if so, what, to show 
from what part of the book the copy is made? 

A. Yes, sir; the word syllabus, in the left-hand column, indicates. 
that that matter is taken from the syllabus, and this indicates the 
volume and page. 

Q. State what effect the publication of the books by the defendant- 
has had on the sale of your books? 

It has had a very serious effect; [ have not been able to sell 
but very few of my volumes since the issue of this edition. 

Q. State what you know, if anything, in regard to the way the 
volumes of the defendants have been advertised by. them ? 

They have been advertised in this catalogue and circulars and 
extensively by traveling men who have sold sets. 

Q. Have they been advertised as in any way different from the 

regular reports of the State by Mr. Freeman ? 
Oo A. I think that recently they have, in some instances, 

stated that they were re-reported , they are sold by them in 
complete sets of Illinois throughout the country. I saw many sets ° 
myself while in Colorado last year, and parties who have purchased 
have expressed considerable surprise on my informing them that 
they were not the official edition of the Illinois reports. So far as 
these volumes are contained in sets that have been sold, — a very 
COInNmION occurrelice, 

Q. Were the volumes of the books in question stereotyped ? 
. They were. 

Q At the time of the publication of the books of the defendant- 
had you any number of these volumes on hand? 

A. I had a large number of them. 

Q. A large number of each volume? 

A. Yes, sir; a large number of each volume, and also stereotyped 
plates of each of them. 

Q. What number of books had you on hand at that time? 

A. Iam unable to state now just how many, but I[ had a large 
number. I could easily produce more from the plates; having the 
plates, | could quickly reproduce plenty of them. 

Q. Quickly and cheaply, could you not? 

A. Yes, SIT. 
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Q. In this exhibit in some cases you have stated what appears to 
be the opinion of the court. State what that is. Is that a verbatim 
copy of the opinion that is given in the book ? 
940 A. Yes, sir; a verbatim copy of the quotation. 
(. Volume 39, page 9, there is a note with regard to that; 
what is that? 

A. It is where the syllabi in the right-hand column does not cor- 
respond with the language as stated by the court on page 13, where 
[ have made my comments. It appears as a comment in the ex- 
hibit and is not in the parallel columns. This explanation ‘is made 
for the purpose of saving time in going over each one. 


Cross-examination by Mr. HicH: 


Q. Was the comparison between !the two editions shown in the 
exhibit which you have just offered made by yourself in person ? 

A. A large portion of it—that that was not made—I have exam- 
ined. I had some assistance in doing a portion of it. 

Q. Have you verified 1n all instances personally these compari- 
sons ? ) 

A. Yes, sir; I believe I have in every case. 


Further cross-examination continued. 


941 Defendants’ testimony concerning infringement of volumes 
39 and 41 to 46, inclusive, embraced in supplemental bill. 


And thereupon defendants, to maintain the issues on their part as 
to the infringement of volumes 39 and 41 to 46, inclusive, of the 
Illinois Reports embraced in the supplemental bill, read in evidence 
the following depositions : 

The deposition of Joseph M. Bayley, as follows: 


942 ‘Testimony of Joseph M. Bailey, taken before Henry W. Bishop, 
master in chancery of said court, the thirteenth day of Oc- 
tober, A. D. 1881, on behalf of defendants. 


Int. 1. Please state your name, residence, and occupation. 

A. My name is Joseph M. Bailey; I reside at Freeport, in this 
State; 1 am one of the Justices of the appellate court for the Ist dis- 
trict of Illinois. | 

Q. How long have you been a member of the bar? | 

A. I have been a member of the bar of the State of Illinois since 
September, 1856. 

Q. In practice and on the bench during all that time ? 

A. Yes, sir; I have been engaged in the law practice from that 
time up to August, 1877, at which time I was elected circuit judge. 

Q. What, if anything, did you have to do with the editing of vol- 
ume 39 of the edition of Illinois Reports published by the defend- 
ants mentioned in the supplemental bill in this cause? 

A. I was employed by the defendants some time in the early part 
of the year 1877 to edit that volume of reports, and in prosecution 
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of that work I prepared the head-notes of the various cases and also 
foot-notes, and in a few cases I prepared a statement of the facts and 
the briefs of counsel. 

Q. You say in a few cases. Were they prepared in many cases 

or in any case, aside from the few that you have mentioned ? 
Y43 A. I prepared a statement of facts and a short statement of 
the briefs of counsel, but as the volume was afterwards pub- 
lished no portion of these statements were used in the publication. 

(). None of your statements of facts and briefs of counsel ? 

A. No, sir; none of them; as the volume was published my work 
consists of the head-notes and foot-notes. I also read the galley 
proofs and read the plate proofs of about one-half the volume. When 
the work was at that stage I learned of the commencement of this 
suit, and, at the suggestion of the defendants, I discontinued the 
work on the volume and never resumed it afterwards. 

Q. Who completed the volume, if you know? 

A. I only know from hearsay. 


Objected to. 


Q. Well, as | understand you, the volume, as published by the 
defendants, contained the head-notes and foot-notes as prepared by 
you? 

A. Yes, sir. 

(. State, if you please, in what way those head-notes were made. 

A. I prepared the head-notes by stating carefully each opinion as 
[ found it in the 39th volume of the [llinvis Reports as published 
by Mr. Freeman. From a study of the various opinions I wrote the 
head-notes, endeavoring to embody in them a short statement of the 
principles involved in the opinions. 

Q. The opinions themselves, | understand, you took from Mr. 

Freeman’s published volume? 
944 A. I had no other copy of the opinions than that which I 
found in his volume. 

Q. State if you made any use, and, if so, what use, of the head- 
notes as prepared by Freeman in his volume. 

A. The head-notes which I prepared [ prepared entirely inde- 
pendently of Freeman’s head-notes. I received no assistance from 
.them one way or the other. 

Q. State whether in any cases you used in your lhead-notes the 
language of the court or simply endeavored to give your own idea 
of the decision. 

A. In the preparation of the head-notes wherever [ found the 
principles sharply and tersely stated in the opinion I copied the 
exact language of the opinion; where is was impracticable to state 
what I conceived to be the principle involved in the language of the 
court I used language of my own. 

Q. Did you in all cases adopt or use Mr. Freman’s language of 
the head-notes ? 

A. No, sir; in a good many eases upon comparison there will be 
found to be a similitude and in some an identity of language, but 
I think in every case that will be found to be where both Mr. Free- 
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man and I took the language of the court in constructing syllabi 
of cases. 

Q. State, if you please,in what manner you appropriated the 

foot-notes that you appended to the different cases. 
945 A. If I remember rightly, in Mr. Freeman’s volume there 
were no foot-notes, at least none made in reference to other 
adjudged cases, unless it may have been in one or two Instances. 

Q. The foot-notes were prepared by me, with the assistance of a 
clerk, by examining the Illinois Reports and making reference to 
those cases where the same principle had been decided elsewhere ; 
in some of the notes I referred also tothe decisions found in other 
States. 

Q. What use, if any, did you make of Mr. Freeman’s work in the 
preparation of those foot-notes ? 

A. There was no use of it that [ did make or could make of it in 
the preparation of the foot-notes other than what was afforded me 
by the opinion itself. ‘The foot-notes were entirely constructed from 
an independent investigation of other adjudged cases. 

Q. And entirely the result of your own labors, [ understand ? 

A. Yes, sir. 

Q. And that of the assistant that vou have? 

A. My own labors and that of Mr. Stearns, a clerk who was then 
studying law in our office. 

Q. I willask you whether in the preparation of your head-notes 
you had in view any general plan as to whether you would follow 
the opinion of the court in the preparation of the note or use your 
own language; whether you adopted any general rule upon that 
point? 

A. My plan was to use the language of the court wherever 
946 =[ thought that sufficiently succinct and brief to constitute a 
proper syllabus; wherever [I could not do that | used my 

own language. 


Cross-examination by Mr. Le Moyne: 


Q. Judge, what material did you have to work with in making 
up this volume? This question is not intended to include that part 
of the labor embraced in preparing foot-notes. 

A. In preparing the head-notes I used exclusively the published 
opinion of the court. 

Q. Did you have any other documents or information in regard 
to all that you put in the volume except the foot-notes, except the 
Freeman book ? 

A. I had_no other copies of the notes except those appearing in 
the printed volume. 

Q. Did you have any other copies of the arguments of counsel ? 

A. No, sir; I did not. Let me state that, according to my recol- 
lection—I haven’t specifically examined the volume lately—but few 
of the notes in that volume that were in Freeman’s volume have 
any statement of the case or briefs of counsel. Where such papers 
were contained I prepared in any single volunie a short statement 
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of the facts and arguments of counsel, briefly abridging the same 
from the matter [ found in Freeman’s volume; but in the pub- 
lished volume none of that work was used; it was entirely omitted. 


Q. Did the work go from you to the printer ? 
A. Yes, sir. 
947 Q. And was reiurned by you for the proof to be read ? 


A. Yes, sir. 

Q. In speaking of the foot-notes do you intend to refer exclusively 
to such of them as contained Yeferences to other adjudged cases 

A.- According to my recollection, all of the foot-notes I emer 
upon references to other adjudged cases. ‘There are certain foot- 
notes in the volume prepared by another hand—at least not pre- 
pared by ne—where certain principles are discussed, and it is pos- 
sible some of them may not refer to other authorities. Those which 
I prepared consist merely of the references to other adjudged cases 
involving the same principle. 

Q. I understand you, then, the notes were sent by you to the 
printer and prepared wholly from the book of Freeman and your 
examination of other authorities for the purpose of citing other 
adjudged cases ? 

A. Yes, sir. I had no other books before me and no other docu- 
ments except that volume and the other books in my library. 

Q. Did you read the syllabus of Mr. Freeman’s to each case ? 

A. I have no doubt I read the syllabus in probably every case. 

Q. Before preparing it? 

A. Not usually before; no, sir; I looked at the opinions first. 

Q. Well, they were in there? 

A. Oh, they were all in there; yes, sir; but [ can’t say, though, 

now, from memory, as to the way in which | looked at them. 
948 I have no doubt I read all the syllabis in his book as well as 
the opinion. 

(). In preparing the syllabus was there any effort made on your 
part to avoid copying his? 

A. Well, I couldn’t say that there was not, because in a good many 
instances I regarded the language of his syllabi as very awkward 
and his statement of the principles involved in the decisions errone- 
ous; in these respects I have certainly intended to avoid the errors 
into which he had fallen. 

Q. Are these the only respects, then, in which you have sought to 
avoid copying Mr. Freeman’s syllabus ? 

A. Oh, I didn’ t copy them at all: if I have used the same lan- 
guage it is merely language which I copied from the opinion of the 
court. I don’t think I copied his syllabus in any instance. 

Q. My question is whether you intended to make it different and 
not to copy ? 

A. Yes, sir; I intended to write an entirely new and independent 
syllabus of the case and to avoid repeating or copying what he had 
done. 

Q. Why did you seek to avoid copying Mr. Freeman’s syllabi ? 

A. Simply because I was writing an independent set of syllabi for 


the Cases. 
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Q. Look at volume 39, now presented to you, and state if that is 
a copy of the book prepared by you. 

A. It seems to be. 

Q. Now, look at page 17. I wish to ask you where the 
949 matter appearing on pages 16, 17,18, and a part of 2d 18 was 
obtained from ? 

A. That matter to which you refer was not prepared by me an | 
I cannot tell you. 

Q. Was not prepared by you ? 

A. No, sir; I did not prepare any portion of the statement of facts 
and the briefs of counsel as they now appear in the volume. ‘The 
portions which I prepared were not used. This was made by another 
hand. 

Q. And you don’t know where that came from, then ? 

A. I have no personal knowledge at all. I have not compared 
this with what I prepared, but it was my understanding that this 
was not what I wrote, and I have no doubt that is the fact. 

Q. Can you tell by examination whether that was the same as pre- 
pared by you? 

A. Allow me to take that volume and I have no doubt I can tell 
you. This was not my work; the statements of cases which I pre- 
pared were very brief; none of them were used, as I understand it. 

Q. Look at page 591, the case of Bliss vs. Clark. Was any part 
of that prepared by you? 

A. None, except the syllabus. 

Q. The stipulation ? 

A. I couldn’t tell from recollection. My impression is this is not 
part of the work I did. | 

Q. Judge, in sending the matter to the printer was the book of 
Freeman cut up and used by the printer ? 

A. No, sir. 
950 Q. Or were the opinions recopied ? 

A. I sent to the printer only-the matter which I prepared. 
I did not send to the printer copies of the opinions. Where he ob- 
tained his copies of those I do not know. 

Q. You sent your matter so arranged that the opinions were to be 
supplied to him by other persons ? 

A. Yes, sir; he was to obtain those from some other source, and 
when the proofs came back to me there were proofs, not only of the 
svllabi and foot-notes, but of the opinion. 

Q. Did they send back their copy ? 

A. No, sir. 

Q. They only sent back your copy? 

A. They sent back my manuscript copy ; that is all. 

Q. They didn’t send back the copy from which the opinion was 
set up? 

A. No,sir. 

@. Did you prepare the table of cases ? 

A. You mean the table appearing at the fore part of the book ? 

Q. Yes. 

A. No, sir; I did not. 
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J. Did you prepare the title page ? 

\. No, sir; I did not. 

). All you prepared, then, ag I understand it—— 

A. Were the head-notes and foot-notes. 

). Of the whole volume? 

1. The entire volume; yes, sir. 

J. Were they printed as prepared by you in the whole volume? 
A. Let me correct myself. I prepared the head-notes of the 

951 whole volume, and also prepared foot-notes of the whole vol- 

ume, but as published I found some foot-notes by another 

hand in addition to those I prepared, but with the exception of those 

additional notes I think they were published as I prepared them. 

Mr. Hicu: State whether in any case you copied, used, or followed 
the head-notes of Mr. Freeman in preparing your notes. 

A. If I did it was incidentally; it was not done intentionally— 
that is, if there is an identity of language it was not caused by my 
copying Mr. Freeman’s head-notes, but simply from the fact that | 
happened to take the same language from the opinion, but in no 
case did I copy his head-notes. 

®. Or use them ? 

A. Oruse them in the preparation of those I prepared. 

Mr. Le Moyne: Did the defendants request or caution you not to 
use 'reeman’s head-notes ? 

A. Il remember no conversation on that subject or to that effect. 

[t is stipulated that the signatures of all witnesses to their deposi- 
tion- on either side are waived. 


And thereupon defendants read in evidence the deposition of 
Marshall D. Ewell as follows: 


952 Testimony of Marshall D. Ewell, taken before Henry W. 
Bishop, master in chancery of said court, on Thursday, the 
twentieth day of October, A. D. 1881, on behalf of defendants. 


Int. 1. Please state your name, age, residence, and occupation. 

A. Marshall D. Ewell; residence, South Evanston; age, thirty- 
seven ; occupation, lawyer. 

Q. How long have you been a member of the bar ? 

A. I was admitted in 1868, I believe the 22d day of April. 

(). You are one of the defendants in this canse, I believe ? 

A. I suppose lam. I was in the original bill, and I suppose | 
ain in this, 

Q. What, if anything, did you have to do with the preparation of 
any of the volumes of Illinois Reports published by the defendants, 
Callahan & Co., mentioned in the supplemental bill, being volumes 
oY and 41 to 46, inclusive ? 

A. | had nothing to do with any of them except 44 and 40, ac- 
cording to the best of my recollection. 

(J. State what you did in connection with volumes 44 and 4o. 

A. That is, as they appear in their present form ; you mean as 
they were printed ? 
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Q. State in your own way as your work was originally done or 
as the volumes now appear. 

A. I prepared volume 44. I prepared the head-notes, the sylla- 

| bus, the statements of cases, and thev were all printed. The 

953 work on 45 was suspended by the filing of this bill. With 

reference to the amount of matter that:1 prepared, that was 

used, [am informed, although I have not made a 


Objected to. 


I understand that my work was not used. 

Q. In volume 44 ? 

A. Not as I remember it. I understand that only the head-notes 
and a portion of the foot-notes and the index were used. 

Q. Who prepared the remainder of that volume ? 

A. I am informed and believe that Mr. Denslow did, although | 
do not know of my own knowledge. 


Objected to. 


Q. You may go on and state how you prepared the head-notes to 
both these volumes. . 

A. I don’t know that any use was made in 45— 

Q. Of your head-notes? 

A. Of my part of it.. I don’t know that any use was made of any 
of it, unless it was, perhaps, some of my foot-notes. In reference to 
that you will have to inquire of Mr. Denslow. I don’t know in ref- 
erence to the preparation of the head-notes of 44. I invariably read 
the opinion and arrived at my conclusion as to what the head-note 
ought to be from such reading, except where the court had formu- 
lated the rule of the case, in which case, if I thought the words ap- 
propriate, I used the language of the court in preparing the head- 
notes. 

Q. Did you use or copy Mr. Freeman’s head-notes in the prepara- 

tion of your own ? 
954 A. I did not. If, in any instance, there appears to be a 
similitude between Mr. Freeman’s head-notes and mine it 
arises from the fact that the court used the same language or from 
the similitude of the subjéct-matier and not because it was copied. 
An examination of the head-notes will disclose that fact, I believe, 
to any conscientious inquirer. 

Q. State whether you had any general rule or plan in view in 
yreparing these head-notes as to whether you would use your own 
aa, in stating a point’ decided or the language of the court. 

A. When I thought the court stated them in better language than 
I could I always used their language. Where they stated them in 
what I thought too diffuse a style so that it would take up too much 
room to use their language [ used my own. 

Q. Condensed it, I suppose? 

A. Yes, sir; and I stated the facts pretty fully in a head-note 
where there was anything peculiar about them. 

Q. You mean, then, that that was your general plan ? 

A. That was my general plan. 


: 


£ Pay - PRB: 
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Q. I will ask you whether in the head-notes that you prepared for 
volume 45 you pursued the same plan you have related in regard 
to 44” 

A. Precisely the same in reference to all the volumes [ pre- 

pared. 
955 Q. You don’t know whether Mr. Denslow used your head- 
notes for 45? 

A. Ido not. 

(). State how you prepared the foot-notes for these volumes. 

A. From an independent investigation of the reports; copied 
nothing. In fact, there was nothing to copy. 

Q. You mean that Mr. Freeman’s volumes had no foot-notes? 

A. They have no foot-notes,as far as I remember—that is, no 
notes giving reference to other cases. I don’t remember of any. 

Q. Did you prepare the index to either of these volumes? 

A. I prepared the index of 44. The preparation of 45 was sus- 
pended before I finished the index. 

Q. State how you prepared the index of 44. 

A. I had a set of the proofs of the head-notes of 44; cut them up; 
classified and arranged them, and made the index entirely from those 
proofs without ever looking at Mr. Freeman’s index. 

(J. State whether you have any interest of any kind in these vol- 
umes mentioned in the supplemental bill. 

A. I have no interest whatever. I did the work for a stated com- 
pensation, which was paid long ago. 


Cross-examination by Mr. Le MoyYNE: 


Q. What compensation ? 
A. What compensation was paid, do you mean? 
956 (). Yes. 
A. Oh, I think he paid me, if I recollect right, about $150 


a volume; one hundred and twenty-five or a hundred and fifty. =I 
knew I thought it was very small at the time, but [ had madea 


contract. I don’t remember: [ wouldn’t be certain about that, but 
that is my recollection now. I would have to look at my book to 
et the exact figures. 
(). Did the copy go from you to the printer, and did you correct 
the proot ? 

A. Yes; I think I sent it directly to the printer. I did correct 
proof, 

Q. Did the printer send the proof directly to you ? 

‘A. He did in every case, I believe. 

Q. Was the opinion with the matter that you sent to the printer? 

A. It was. 

Q. Was it printed or in manuscript’? | 

A. The copy of the opinion which I sent to the printer was 
printed. 

Q. What was it taken from ? 

A. I took it from Mr. Freeman’s reports—that is, the opinion. 
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Q. In preparing the head-notes did you have Mr. Freeman’s head- 
notes before you ” 

A. I had the volume there, but derived very little assistance 
from it. 

Q. Iam not asking you whether you derived assistance, but am 

asking whether it was there—whether you had it before you. 
997 A. Yes; of course [ had it. I couldn’t get the opinions in 

any other place but to read thein from the printed book. | 
didn’t go to Ottawa to prepare them, but prepared them in my own 
room. 

Q. Did you have any other material from which to prepare the 
foot-notes as you prepared them except the book of Mr. Freeman ? 

A. That and the digest of the other reports was all. 

(. Did you prepare : the title page ? 

A. I think I did. 

Q. Did vou prepare the table of cases ? 

A. I did not prepare the table of cases; I think that I didn’t. I 
believe the table of cases is printed the last thing. I am quite sure 
I didn’t the second volume, and my impression is I didn’t the first ; 
I am quite sure I didn’t. 

Q. You say you don’t know whether the work prepared by you 
was used or not; what did you do with it? 

A. Which—volume 44? 

(. 44 and what you did on 45. 

A. When the work was stopped I stopped, and that was the end 
of it; it was up in type, but what use they made of it or what they 
did with it I don’t know. 

“y Was 44 in type? 

44 was in type, I think, except the title page and, perhaps, the 
table of cases; 45 was partly in tvpe; just how much | don’t" 
remem ber. 
958 Q. You left the work you did in the hands of the other 
defendants, Callahan & Co.? 

A. I quit just then and there; did nothing more. 

Q. Did you compare, while the work was being done by you, your 
head-notes with Mr. Freeman’s? 

A. Not at all; after | had finished my head-notes I did some- 
times look at it after it was done; not before. 

Q. You never read his head-notes of a case until after you pre- 
pared your own? 

No, sir. 

Q Then you read his? 

A. I did in some instances, and in some I did not. 

Q. Well, those that you did not read vou cannot tell whether 
they are similar or not, can you? 

A. I don’t know whether they are or not. 

Q. You don’t say they are not similar, do you? 

A. I have never said they are not similar; they must be to a cer- 
tain extent similar or they would not be correct—that is, assuming 
they are both correct. 
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Q. In volume 44 were there in any instances preceding the cases 
statements of the facts and arguments of counsel ? 

A. Yes, sir; there were—that is, in the original, vou mean ? 

Q. No; in the book prepared by you originally, volume 44. 

9o9 A. There were statements of facts; my recollection is that 

the arguments of counsel were cut out entirely; that is my 

recollection ; that is the way I prepared them. I don’t know how 
it is in the printed volume. | 

(). in the statements of facts which you used were all those state- 
ments taken from Mr. Freeman’s volume ? 

A. The information was derived from him. 

Q. Wholly ? 

A. Yes, sir; I believe that in one or two instances I got informa- 
tion from cases that had been through the supreme court before, but 
excepting those few cases the information was derived from Mr. 
Kreeman’s volume; whether any statements of facts were used in 
the volume as printed I don’t know. I am informed they were not. 

Q. Can vou tell how much of 45 was prepared by you? 

A. That I don’t know, Mr. Le Moyne. I can only remember that 
[ got into the volume a little ways and was stopped; just how far, 
whether it was one-half or one-third done, I don’t remember; that 
was four or five years ago. 

Q. Then I understand you were preparing volumes 44 and 45 
when the original bill in this case was filed ? 

A. That is it exactly. 


And thereupon defendants read in evidence the deposition of Van 
Buren Denslow as follows: 


960 Testimony of Van Buren Denslow, taken before Henry W. 
Bishop, master in chancery of said court, on Saturday, the 
twenty-second day of October, A. D. 1881, on behalf of defendant-. 


Int. 1. Please state your name, residence, and occupation. 

A. Van Buren Denslow; reside in Chicago; my occupation is that 
of an editor. 

Q. And have you been a lawyer by profession; and, if so, how 
long? 

A. I have been a lawyer, I believe since 1855 or 1856. 

@. You are one of the defendants in this cause, and the same who 
originally testified in the original bill? 

A. I presume so; I was in the original bill and [ presume I am 
in this. 

Q. What, if anything, did you have to do with the preparation of 
the Illinois Reports published by Messrs. Callahan & Co., mentioned 
in the supplemental bill, being volume 39 and volumes 41 to 46, in- 
clusive? 

A. The work on 41, 42, and 46 is entirely mine; 39 had been 
partially done by Judge Joseph M. Bailey, and at the point where 
he stopped I took it up and completed it. 
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Q. At what point was that and what did you do towards its com- 
pletion ? 

A. The syllabi had been prepared and some foot-notes, both of 

which I used, so far as they went, almost without alteration. 
961 All the matter between the syllabi and the opinions, so far 

as prepared by Mr. Bailey, I omitted, including the statement 
of the court from which the case had come up, the name of the 
judge of the court below, the statement of facts, if any, the names 
of counsel, and their briefs. For that portion of the matter I went 
to the records and files of the supreme court in whatever districts 
the matter required, and supplied that portion of the matter from 
that source. The titles of the cases, also, preceding the syllabi, I 
derived from the records. 

Q. You mean the records of the supreme court, do you ? 

A. The records of the supreme court, and I obtained, by compari- 
son of the opinion of the court as published by Mr. Freeman with 
the original opinion of the court as filed or recorded, a new and 
correct copy of the opinion in each of the cases in volume 39 and 
in all the other volumes from 41 to 46, inclusive. 

Q. Do I understand you that you took the opinions printed by 
Freeman and corrected them from the original manuscript on file 
in the supreme court? 

A. Yes, sir. 

(©. In all cases ? 

A. In all cases. 

Q. State whether those corrections were frequent in different cases 
and state generally their nature. 

A. The correctious, owing to certain peculiarities in Freeman’s 

mode of printing, were very numerous in matters that didn’t 
962 change the sense, or,at all events, what would seem to be nu- 

‘merous, where the simple business of the reporter was to print 
a written opinion as filed. There were also some corrections which 
were corrections of the substance, a few arising out of misprints and 
a few of them out of an incorrect reading, as I conceived of the 
judge’s writing. Asa specimen of the character of the changes that 
were merely literal and didn’t go to the substance, I might say 
that two of the judges, Breeze and Walker, were in the habit of using 
in their opinions the words “ whilst” and “amongst,” for which Mr. 
Freeman was in the habit of substituting the word “while” and 
“among,” and the slight changes in the letter of the opinions, by 
reason of this and similar differences of taste between Mr. Freeman 
and the judges, was such that a few slight changes would be neces- 
sary in almost every opinion in that volume,and in some of them I 
should think the number would reach half a dozen. 

Q. In all cases where you found these differences between the opin- 
ions as printed by Freeman and the manuscript opinion of the court, 
whether the differences were merely slight or formal, or whether 
they were matters of substance, what did you do in the opinion as 
printed by you? 

A. I marked the change that was to be made on the opinion as 
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printed by Freeman and sent that as copy to be used in printing the 
opinion correctly. . 
Q. How did you make this comparison of the opinions with 
963 the original on file—I mean as to actually reading them or 
otherwise ? 

A. I had an assistant to read the opinion as printed by Freeman 
aud | read myself the opinions as written by the court and _ filed, 
and when the reader came to a difference I made it a subject of com- 
parison and correction. 

Q. Making each correction, you mean, as the mistake was dis- 
covered ? 

A. Yes, sir. 

(). Judge Bailey has testified, as regards volume 39, that he read 
a partof the plate proofs; that part of the volume was in type. What 
did you do with that portion of it which was in plates, in type, as re- 
gards changes and substitutions you made? 

A. The portion which he refers to of the syllabi and the foot- 
notes I retained almost without change, the orly cases in which I 
made any changes being those in which after an examination of the 
papers on file I thought some points in the syllabus had been in- 
correctly expressed, or that some point essential to a correct state- 
ment of the decision rendered by the court had been omitted. 

Q. What did you do with the statements of facts and briefs of 
counsel in that part of his work which was in plate when you took 
hold of it? 

A. I made new statements, beginning with the statement of the 
court from which the case had come up, which is the first statement 

following the syllabus. I made new statements for the mat- 
964 ter between the syllabus and the opinion, substituting them 

for the statements made by Judge Bailey, and sent them to 
the printer. 

Q. And they were substituted in the plates for Judge Bailey’s 
work ? 

A. Yes, sir; the plates were changed by recasting and slicing and 
punching, &c., so as to adapt them to any work. 

(). How was it with the corrections of the opinions as you have 
testified, where the opinions were already in plates ? 

A. Ina few cases ten or twelve or twenty lines would be involved 
in a correction, and I. think, according to the mode in which the 
stereotypes transact that portion of the printing business, that that 
portion would be recast. In the slighter corrections—as for instance, 
where one or two lines were added or taken off to adapt it to the 
literal changes that would be made—the result was accomplished by 
a system of punching and filling in the new lines, as, for instance, 
where the word “among” was changed to “amongst,” and any 
slight change of that kind. My impression is that the index of 39 
was also prepared by me. 

@. And how? 

A. The index was prepared by taking the syllabi of the book as 
they had been set up by Callahan’s printers and arranging the differ- 
ent statements of points as they had decided under as many differ- 
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ent heads as I thought any lawyer would be likely to look under for 


them. 
965 Q. In what condition was volume 438 when you took hold 
of it? 


A. Mr. Levi J. North had written syllabi and foot-notes for the 
volume, and my impression is that the first 120 pages also had been 
put in type or was in proof. I don’t know that any of it had been 
east, and it is quite possible that in the first fifty pages of volume 45 
there are a few of Mr. North’s syllabi retained. In proceeding with 
the work, however, I concluded not to make further use of that 
material and rewrote the syllabi almost entirely for, I think, the first 
500 pages, and then entirely for the balance of the book. Exactly 
where this determination was made, whether at the 30th or at the 
50th or further on, [ would not be certain, but I think that it was at 
about the 50th page, so that after that time the syllabi are entirely 
mine. Mr. North’s foot-notes were preserved, and the same course 
was taken in relation to the title of cases and the matter between 
the syllabi and the opinion as I have described as being taken with 
o9—that is, Mr. North’s matter was thrown away and the titles of cases 
and the matter between the syllabus and the opinion and corrected 
opinion were obtained from the files and records of the supreme 
court. 

Q. In what condition was volume 44 when you took hold of it? 

A. Mr. Ewell had prepared the syllabi and statements of facts, as 

far as they were any, and foot-notes for volume 44 and 
966 volume 45; one of them was in a more advanced stage of 

printing than the other. I don’t think I could state which of 
the volumes was in a more advanced stage as to printing. 

Q. What is your best recollection ? 

A. I don’t recollect; the two volumes stood associated in my 
mind as done by the same person, handed to me in nearly the same 
condition, and I took the same course as to both, of going to the 
records for the title of the cause and the matter between the syllabus 
and the opinion, and for a revised copy of the opinion used Mr. 
Ewell’s head-notes on syllabi, almost literally, making but very few 
changes, additions, and for one of the volumes, I think, I used his 
index and for the other I made the index myself. 

Q. In what manner? 

A. In the same manner as I have described as having made the 
index of 43 and 39. 

Q. As to that portion of Mr. Ewell’s work on volumes 44 and 
45 which was already in plates when you succeeded him, what, if 
anything, was done as to changing the plates ? 

A. New plates were cast for the additional matter which my work 
brought in, and my impression is that for the two volumes several 
hundred pages of new matter had to be cast. 

Q. What was done with the plates, as to the changes which you 
found necessary in the opinions? 

A. The.plates were cut and altered and added to, so as to 
967 adapt them to the revise that I had furnished. 
Q. Then, if I understand you, you rejected all the names 
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of cases, the names of the court from which the cases came, the 
names of counsel, statements of facts and briefs of counsel which 
had been prepared by Judge Bailey for volume 39, by Levi North 
for volume 43,and by Mr. Ewell for volumes 44 and 45; am I 
correct ? 

A. The word rejected might be regarded as applying to the ques- 
tion whether the same title of the case or other of the same matter 
was finally used, and as a matter of course the title of the case which 
[ would discover to be correct from an examination of the records 
would in most instances, or in many instances, be the same as that 
with which I had been supplied, in which case it would be the only 
title that could be used, and so of the other matter. What I mean 
is that before sending the matter for use to the printer I examined 
the original records and derived my authority for its use and my 
knowledge of whether it was proper or not, and made up my mind 
whether to use it or not as the result of that examination, and not 
as the result of meeting with it in a copy furnished me by Judge 
Bailey or Mr. Ewell or Mr. North. 

Q. To what portion of the matter does your last answer refer ? 

A. The title of the cause, the matter between the syllabus and 

the opinion, and the opinion itself. 
968 Q. Did you retain any of the statements of fact or briefs of 
counsel as prepared by Bailey, North, or Ewell? 

A. No, sir. 

(). How did you prepare those? 

A. I prepared those from the records of the cases in the supreme 
court. 

(. What cases were included in those records? 

A. It was a record of the case as returned by the court below, 
the briefs of counsel, printed abstracts of the records, printed argu- 
ments or written, as the case might be, and a sort of medley of mis- 
cellaneous papers that appear in nearly every case, in the same 
bundle with the others, sometimes relating to a rehearing and some- 
times to interlocutory steps in the progress of the case, which were 
not essential to my purpose; and there are also the recorded 
opinions on file, but, | believe, in all cases, ultimately, I was able to 
secure the original opinion, which, of course, dispensed with any 
use of the recorded opinion. 

(). You mean the original in the handwriting of the judge? 

A. Yes, sir; on file. 

(). And that is what you use” 

A. Yes, sir. After beginning in a few cases down in Springfield 
these opinions didn’t seem to be on file; they were afterwards sup- 
plied by the reporter, and some work which I had at first done from 
the recorded opinions I afterwards did over again from the written 
opinions. ! 

(). From the recorded opinions you mean opinions as transcribed 

by the clerk into the records? 
659 A. Into the books: yes, sir. 


o 


Q. Then, in regard to these statements of the facts of the 
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‘ases, counsel engaged, and the briefs of counsel, do you mean that 
you rewrote those yourself wholly from the records ? 

A. Yes, sir. 

Q. Did you make any use whatever of Mr. Freeman’s correspond- 
ent matter? 

A. In some cases, where Mr. Freeman had introduced into his 
statement of fact long copies of document, which, as | found upon 
examining the papers on file, had generally been cut out of the 
abstract of the record with the scissors, there would be such a corre- 
spondence between the copy used in Mr. Freeman’s statements of 
fact and this document or pleading or agreement, as the case might 
be, and those on file that by comparing the two I could, by correct- 
ing, In case it was necessary, the copy as published by Mr. Free- 
man, in the same manner as I made use of Mr. Freeman’s copy in 
copying the opinion—I could lessen the amount of copying neces- 
sary in making the statements of fact, and in some of those cases 
that was done. 

Q. In how many cases ? 

A. I couldn't tell the number; but where, for instance, a printed 
abstract of the record on file included, as part of the record of the 
case, some contract or agreement or pleading, I would be likely to 
compare the statement furnished me in the work of Ewell or Bailey 
with the original document and, after correcting it, make use 

of it. 
970 Q. Did that occur in many instances or few ? 

A. I couldn’t state positively ; I should think it might have 
occurred in eight or ten of allof the volumes. ‘There were not many 
instances in which long documents of that kind were printed. In 
some instances | was permitted by the clerk, where there were sur- 
plus copies of the abstract on file, to take the abstract itself and cut it 
for the purpose, in which case I took that course. 

Q. Do I understand that the cases where you thus permitted the 
work of Mr. Freeman to remain in the statements of cases in the 
volumes as partially prepared by Bailey, North, and Ewell were 
cases where Freeman had copied literally into the statement some 
contract or other paper from the record ? 

A. Yes, sir; the documentary 

Q. That you furnished in the record itself? 

A. Yes, sir; 1 found the entire document in the record and 
found that Freeman had made a correct or an incorrect copy, as the 
vase might be, and | used his as a basis for obtaining a correct copy 
in the same manner as I used the opinion. 

Q. How was it with the brief of counsel in these volumes as par- 
tially prepared by Bailey, North, and Ewell ? 

A. In those cases I either was furnished by the clerk a copy of 
the brief —, where there were more than two or three on file, with the 
privilege of cutting it, and was permitted to cut it. I think that 

applied, probably, to not more than a dozen cases in all, per- 
971 haps not more than six—mostly at Mount Vernon; but in 
the other cases, where I was not furnished with any printed 
brief with the privilege of cutting, I condensed the brief of counsel 
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from the written or printed briefs, writing out the matter in manu- 
script and furnished it in manuscript to the printer. 

(. You mean from the printed or written briefs filed at Spring- 
field, Mt. Vernon, and Ottawa ? 

A. Yes, sir. 

Q. Did you use any portion of Mr. Freeman’s printed matter in 
this preparation of briefs of counsel ? 

A. No, sir; not at all. 

(). What did you do in the preparation of volumes 41, 42, and 46 
of the Callahan edition ? 

A. In those volumes the entire work was mine. The mode of 
preparation in other respects was the same—that is, | obtained the 
title of the cause and the matter between the syllabus and the opin- 
ion from the record, and revised the opinion from the record and 
wrote out the syllabus from the examination of the printed opinion 
and the record. 

©. You mean the record on file in court ? 

A. The record on file in court, sometimes receiving some aid in 
the work from an examination of the briefs on file 

(). Aid as to the facts of the case” 

A. Aid as to arriving at the question that was in litigation and a 
more correct statement of the decision of the court. 

Q. In preparing your statements of the case for these vol- 
972 umes did you make any use of Mr. Freeman’s? 
A. No, sIr. 

(. None whatever. 

A. Other than as I have said—oh, in these two volumes? 

®. | mean volumes 41, 42, and 46. 

\. I went to the records for all the matter between the syllabus 
and the opinions for these volumes. 

Q. Including by that, do you, the name of the court below, the 
names of counsel, statements of fact, and the briefs of counsel ? 

A. Yes, sir. 

Q. Did you make any use whatever of Mr. Freeman’s matter in 
these particulars in volumes 41, 42, and 46” 

A. Not unless it may have been, as I have said, to facilitate the 
obtaining of a correct copy of some document or pleading that was 
on file. 

(). Do you mean by that that in some instances you did retain 
where Mr. Freeman had copied a vontract or document from the 
record his printed copy of it? 

A. After comparing it with the original I couldn’t state whether 
there was any case of that kind in these three volumes without ex- 
amining them, but there might have been. If there had been a docu- 
ment covering several pages and forming an essential part of some 
agreed case or agreed statement of fact, or which I found in the ab- 
stract of the record and found that Mr. Freeman had made use of 

it and had a copy of it, 1 might take that copy as the shortest 
973 and most convenient mode of .getting a correct copy, relying 
not on Mr. Freeman or his copy, but on myself and my own 
examination; my theory of doing the work being that, for the pur- 
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pose of obtaining a correct copy of anything that I found upon the 
record, | had the right to take anything that I could find in print, 
whether in newspaper or in Mr. Freeman’s book. 

Q. But you have no recollection of any case in volumes 41, 42, 
and 46 in which you did that as to the statements of fact? 

A. I couldn't tell whether those cases arose without examining 
the volumes. 

Q. In the preparation of the briefs of counsel in volumes 41, 42, 
and 46 did you make any use of Mr. Freeman’s work ? 

A. I did not. 

Q. Was your copy of these briefs furnished 
manuscript, or in what manner ? 

A. In manuscript. 

Q. How was it where the clerk would permit you to take the 
printed brief. 

A. In such cases it would be furnished in cut extracts from the 
printed brief. | 

Q. And in other cases you sent them in your own manuscript, | 
understand ? 

A. Yes, sir. 

Q. How did you prepare your head-notes to any and all of these 
volumes, including 39 and 41 to 46, inclusive, where you did not 
use the head-notes of the editors? 

A. In 39 Lused all of Mr. Bailey’s head-notes without exam- 
974 ination, and if thereare any of mine in 39 they area few slight 
head-notes added after looking at the records on the theory 
that some points had been omitted in the preparation of the previous 
head-notes. In the preparation of the lLead-notes, where | under- 
took the work, I first made a study of the case with a view of satis- 
fying myself as towhat the nature of the controversy was, and I made 
an intellectual study—that is, I studied for the sake of the interest 
that I felt in it—of the law that was involved in the case, and, hav- 
ing arrived at what I thought was the nature of the controversy and 
the mode in which the court had decided it, [ sat down and wrote 
in my own language the most concise statement that [ was able to 
make of the points involved. The syllabi of 41 and 42 were first 
prepared by me before going to the record, and afterwards revised 
in the light of the records. Volume 46 was prepared while I was 
at work upon the records, and [ had the advantages of the records 
in preparing the syllabus in the first instance. 

Q. As regards such of the head-notes as you prepared before going 
to the records from what sources did you prepare them ? 

A. From a thorough reading of the case as printed in Freeman’s 
volume. 3 

Q. Did you make any use whatever in those or in any of the head - 
notes that you prepared for any of the volumes of Mr. Freeman’s 

head-notes ? 
975 A. I made no selections; I read the head-notes. 
Q. Did you copy or use or follow his head-notes in any 
way or manner? 
A. No, sir. 


‘ 


to the printer in 


BERNARD CALLAGHAN ET AL. VS. EUGENE B. MYERS. 411 


Q. As regards the head-notes which you prepared to such of Mr. 
Ewell’s work as he left incomplete, did you prepare those in the 
same manner as you have already testified in regard to the other 
volumes ? 

A. Yes, sir. 

Q. And the same way with Mr. North’s work ? 

A. Mr. North’s work I prepared, commencing with the exception, 
it may be, of two or three or half a dozen paragraphs, the head- 
notes in the first fifty pages. 

Q. How did you prepare all the indexes of the different volumes 
that were prepared by you ? 

A. By taking the completed volume as printed by Callahan & Co. 
up to the index, cutting out the syllabi, and, so far as that matter 
would go, arranging it under appropriate heads for an index, and 
where the same matter required to be indexed, as it frequently did, 
under a good many heads, in order to make it easy to refer to, I 
tilled in the writing essential to the making up of the complete 
index. 

(). State whether you copied or used or followed Mr. Freeman’s 
index in any way. 

A. Not at all; those were not before me in the preparation of the 

index work. . 
Y76 Q. How was it with regard to the title pages and tables of 
cases of the volumes prepared by you ” | 

A. A certain amount of resemblance between Freeman’s title case 
and mine would be unavoidable, inasmuch as Freeman’s volume 
purported to be a volume standing in a certain designated order 
with reference to all the other volumes of Illinois Reports that had 
ever been officially reported, and the volume as I have prepared it 
would necessarily stand in the same order; one would be the 39th 
volume of the Illinois Reports and the other would be the one re- 
lated to certain terms of court and the other would relate to the 
same terms of court, and the title page was prepared in those cases 
with a view of bringing out so clearly the fact that this was not 
Freeman’s volume that nobody would make a mistake about it. It 
was prepared so as to make the greatest difference that would be 
practicable in a title page of two volumes covering the Illinois de- 
cision for the same period 

Objected to as not responsive. 

Q. Were those little pages prepared by you in manuscript? 

A. Some of them were. I don’t know whether all of them were 
or not. My judgment would be that they were all manuscript. 

(). How did you prepare the tables of cases? 

A. In the table of cases that I prepared I adopted the system of 

arranging the titles according to the first letter only of the 
977 name that was used, while Mr. Freeman, I think, had adopted 
the system of arranging them according to’the order of the 
first three letters in the name, and by indexing them in the table of 
cases with reference to the first letter in them I was able to preserve 
the letters in the same order in which the cases appeared in the book 
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with reference to the consecutive paging. That made a difference 
which applied to the different tables of cases which I prepared. | 
wouldn’t be certain, however, whether that applies to 41 or 42, and 
I think I had nothing to do with the table of cases in 43. (Witness 
refers to book.) The titles to 41 and 42 are prepared on the system 
that I refer to; prepared in the manuscript and the cases arranged 
in a different order. 

Q. How did you prepare the foot-notes of these different volumes 
that were made by you? 

A. Those mostly related to the law involved in the case and are 
in the main a citation of analogous cases, and some of them were 
prepared in the Chicago library here or Law Institute; some at my 
own house, probably ; some while I was stopping in Brooklyn; most 


of them, however, in the libraries of the supreme court at Mt. Vernon, 


Springfield, and Ottawa. 

Q. While you was examining the records and doing the other 
work, as you testified? 

A. Yes, sir; two or three of them I prepared in the law library 

in the city of New York. 
9774 Q. In volume 39, on page 24, it is claimed by complainant 

that there is a mistake in defendants’ volume in spelling the 
name of the appellee Boyd, complainant insisting that the real name 
is Boyce. I find that in the defendants’ volume it is spelt Boyd at 
page 24 and in the index in one place Boyd and in another Boyce. 
What is the fact as to that name as it appears in the original ree- 
ord ? 

A. At the time of examining the record I concluded that the 
proper name, as it appeared in the record, was Boyd, and | made 
the change as a correction. 

Q. State whether you have anv portion of the record in that case. 

A. I hold in my hand a portion—propably the whole—of the ab- 
stract of the record forwarded to me from the file by the clerk of the 
court, and in this abstract it appears as Boyd. 

The abstract in question is offered in evidence and marked Ex- 
hibit A to.the deposition of Mr. Denslow. 


My recollection is—and it is strenghened by the certificate from the 
clerk of the court to the same—that not only this abstract of the 
record, but that all of the other papers on file in the case have the 
name Boyd instead of Boyce, and 1 think that the error crept into 
Mr. Freeman’s book through the imperfect reading of the name in 
the opinion (referring to volume 39). It is one of Breeze’s opinions, 
aud I left it Boyce in the body of the opinion because I thought 

that Breeze had written it Boyce instead of Boyd by an error. 


978 Q. It is claimed by the complainant that in the case of 


Chinuquy vs. The Catholic Bishop of Chicago, volume 41, 
page 148, in defendants’ edition, in the statements of the facts of the 
‘ase at page 149, a mistake occurs in spelling the name “ Pierie 
Merais;” that the correct name is “ Pierre,” and that you have fol- 
lowed Mr. Freeman’s mistake in writing it Pierie. What is the fact, 
as appears of record, as to that name? 


: odie 


*» 
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A. In the briefs of both sides it is printed Pierie, and I first ob- 
tained from the clerk.a certificate of the condition of the name in 
the record file, and afterwards, when at Ottawa, I verified the clerk’s 
statement by comparison with the record of the case, and would pre- 
fer, therefore, to state in his language the condition of the record 
“the first name of Merais.” I read now from the certificate of the 
clerk of the court to refresh my own recollection. I have compared 
this with the record since this was made. 


Objected to. 


The first name of Morais is spelled in the briefs Pirie Morais and 
in the original record the first name could be taken as spelled Pierie 
or Pierre; it being in writing as placed in the record, the name 
looks as though it was spelled Pierre, while in other places it looks 
as though it was spelled Pierie, written with only one dot for the 


‘i,’ which is midway between the two “e’s” and over the “r.” 


979 Objected to because this was read by the witness from a 
paper which is not put in evidence after the objection to the 
paper was made. 


Q. Have you yourself recently examined the record in that case ; 
and, if so, with what result ? : 

A. I examined the record and inspected the name in a good many 
places. The record is pretty long and the name occurs repeatedly, 
and I found this statement to be very fair and correct. 

Q. This statement of the clerk from which you have read ? 

A. Yes, sir. 

(). Did you find from an examination that the name was spelled 
in both ways, but in some instances spelled so you could not distin- 
guish in which way it was intended ? 

A. I think it was spelled in the record in the three ways, but I 
wouldn’t be certain that there was any case of the straight spelling 
of Pierre in the record. 

(). It might be straight from reading—you mean from the hand- 
writing ? 

A. There are some places in which a person, if he knew that that 
were correct, would be likely to accept that as the name; there are 
«a good many places in the written record in which it looks much 
more like Pierie. 

Q. When did you examine the record.on that point ? 

A. About two weeks ago. 


Adjourned to 2.30 p. m. to-day, and then adjourned to 3 p. m. next 
Monday, Oct. 24th. 
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980 Exuisit A. 
Abstract. 
In Supreme Court, lst Grand Division, in the State of Illinois. 
WitiraAM F. Raney vs. CHARLES Boypb and Joun 8S. Harvey. 
Error to Richland county. 


1 page. Receipt for amount, directed to Marion county for money. 

2 & 3. Copy of summons. : 

4,5, & 6. Declaration; 1st count, specia! on an instrument In writ- 
ing, in these words: 

“ObNEY, ILLINOIs, April 14th, 1865. 

“ Received of William F. Rainey, of T. 2, R. 4, of Jefferson county, 
Ills., the sum of five hundred and twenty-five dollars in full for a 
substitute to be furnished, and the said substitute to be a clearance 
in his stead. 
| "C. wea 
“J.C. HARVEY.” 


Declaration in assumpsit in instrument and breach that defend- 
ants did not present a substitute. The usualcommon counts; count 
stated; money count; money had and received by defendants for 
the use of the plaintiff; count for work and labor, care and diligent. 

Pieas filed by the defendants’ general issue, &c. 2d and 3d pleas 
amount to the general issue. 

4th plea. Defendants’ alledge that they did furnish a sub- 

981 stitute for the plaintiff on the 14th day of April, 1865, for the 

purpose of being mustered into the service of the United 

States for the plaintiff, but was not received and mustered into 

service because the plaintiff was released by the provost marshal 

from his liability as a drafted man; that they are still ready to fur- 
nish substitute. . 

Replication to 2d and 3d pleas; general traverse; demurrer to 
the 4th plea; demurrer overruled and plaintiff excepted at the time; 
plea traversed and trial — the court, and judgment for the defend- 
ants for costs. 

Bill of Exceptions. 


Plaintiff introduced in evidence the instrument in writing recited 
in this abstract. 

For plaintiff, Henry Marshall, a witness, was introduced, who tes- 
tifies that plaintiff was a drafted man from Jefferson county and held 
to service on the 5th of April, 1865; that on the 11th of April plain- 
tiff received a furlough for five days; that on the 14th of April de- 
fendant- came to the office of the provost marshal and said he had a 
‘substitute for plaintiff and was told that it was too late to examine 
him that evening; that on the morning of the 15th of April an order 


“ 
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was received at the office to stop drafting; witness was a clerk in the 
office of provost marshal and produced order of ass’t pro. marshal 
gen. at Springfield, Ills., dated April 14th, 1865, directing the draft- 
ing to be discontinued, and that in consequence of said order no more 

drafting was done and no more substitutes were received; 
982 that after the receipt of said order defendants came again and 

said they had a substitute for plaintiff, but were informed that 
no more substitutes would be received; that the defendants never 
did furnish a substitute that was received for the plaintiff. 

Plaintiff introduced Frank Powers, a clerk in the office of provost 
marshal, as a witness, who testified to the same facts substantially 
that Newhall did. 

Defendants introduced Peter McDonald as witness, who testifies 
that defendants came on the evening of the 14th with a substitute 
to put for pl’v ff; Dr. Haynie, the surgeon, was out and the substitute 
was not examined; they came next morning and offered substitute, 
but was told no more substitutes would be received in consequence 
of an order to stop drafting from the pro. mar. gen.’s office. 

PI’t'tf left Olney on the 14th of April, on the 6 o'clock train, and 
told witness that defendants would furnish a substitute for him; he 
had left his business with them; witness was asked by the counsel 
for pl’vff if it was not known and discussed in the office of the pro. 
mar. on the 14th day of April, 1865, that the draft was suspended, 
and that no more drafted men or substitutes would be received after 
that day? 

To the asking of which questions defendants excepted, and the 
objection was sustained by the court, and the pl’t’ff at the time ex- 
cepted to the ruling of the court. Witness knew on the evening of 

the 14th of April that drafting had been suspended. 
983 P)’t’tf then introduced McClerkin as a witness, who testified 

that defendants hired him to be a substitute for some drafted 
man. The name of Ramy was mentioned atthe time. The papers 
were made out immediately ; the contract with defendant- was cuon- 
ditional that he would pass examination and be received on the 
evening of the 14th and morning of the 15th April. He went to the 
office of Mr. Marshal for the purpose of being examined, but was 
not examined or received as a substitute; still holds himself ready 
on his contract with defendants to go asa substitute. Defendants 
have expended about $20.00 in paying expenses of witness. 

Witness then showed his papers, which had been made out on the 
15th day of April, 1865, and an application to volunteer, and the 
indorsements on the same. Witness signed the papers on the date 
thereof, which was the 15th of April, 1865. ‘This was all the evi- 
dence in the cause, and the court found the issues for the defendants ; 
to which finding of the court and the rendering of judgment thereon 
the plaintiff, by his counsel, excepted. 


Record of the court.—Demurrer to 4th plea and demurrer over- 
ruled, and plaintiff at the time excepted. Cause heard by the court 
and judgment for the defendants for costs now in arrest and for new 
trial. Motions overruled and prayed. 
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Errors assigned.—The court excluded proper and admitted im- 
roper testimony. 
v84 The finding of the court was contrary to the law and evi- 
dence. 

The court erred in refusing motion for new trial lies over. 

The court erred in refusing demurrer to 4th plea. 

Brief.—1st. The transaction disclosed in the record was in the 
nature of a contract. | 

2nd. The deposit of the money with defendants in error was an 
executed contract on the part of the plaintiff in error, and an exe- 
cutory contract on the om of the defendants in errors. 


(Endorsed :) Filed Nov. , 1865. N. Johnston, cl’k. 


985 OctroBER 277TH, 1881—3 o'clock p. m 
The direct examination of Mr. V. B. Denstow was resumed 
by Mr. Hiau, as follows: 


Q. In the case of Derringer vs. McConnell, in volume 41, at page 
225, it is claimed by the complainant that a mistake occurs in your 
volume in describing the land sued for as the southeast quarter of 
section 23. What are the facts in regard to the opinion of the su- 
preme court concerning that description ? 

Objected to, as the record will show for itself. 

A. I have examined the records of the supreme court since this 
examination began, and find that the statement of the description 
of the land in controversy is erroneous in the opinion of the court, 
and is correctly stated by both Mr. Freeman and myself in the state- 
ment of facts. 

Q. How have you and Mr. Freeman stated it in the statement of 
facts ? 

A. I believe Mr. Freeman and I[ have both stated it as the south- 
east quarter. 

Q. Southeast quarter ? 

A. Southeast quarter; and the opinion of the court states it the 
northeast. The record shows that it is the southeast. 

Q. And the opinion states it how ? 

A. The northeast. 

Q. So that you made no change in the opinion from the opinion 
as recorded ? 

A. I left the opinion as written. 

Q. What was your rule in that regard, always ? 
986 A. My rule was to print the opinion as written and to make 
my own statement according to the facts. 

Q. Do you mean to be understood that both you and Mr. Free- 
man had the description 8. E. for the southeast quarter, as it ap- 
pears of record, and that the judge had it different in the record by 
putting N. E.—northeast quarter * 

A. Yes. I presume Mr. Freeman got the information from the 
same source that I did. I noticed the discrepancy as I went through 


the volume. 
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Q. In the case of Heartrumft vs. Daniels, volume 43, page 369, it 
is claimed by complainant that you have made a mistake in spell- 
ing the name of Heartrumft. How is that name speit in the record 
of the ease in the supreme court at Ottawa ? 

A. The prevailing mode of spelling is Heart, but in copying the 
signature to the bill for the purposes of the record it is Hart. In 
the original signature that I saw of Mr. Heartrumft it was written 
Ileart, and on most of the occasions in which it appears in the case, 
according to my examination, it is Heart, and I consider that the 
proper mode of spelling it, judging solely from the record. 

Q. Is it spelt more frequently in the record Heart than Hart? 

A. Much more frequently, in my Judgment. 

Q. In the case of Elston vs. Kennicutt, volume 46, page 

987 207, it is claimed by complainant that the paragraph begin- 

ning, “ And this case was again brought before this court at 

the September term, 1868, upon a petition for rehearing,” ete., is 

copied in your volume from the volume of Mr. Freeman. What 
have you to say upon that point? 

A. That sentence I found written upon a sheet attached to the 
opinion and I made use of it as I found it. 

Q. Attached to the opinion on file? 

A. On file. 

. In Ottawa ? 

A. Yes, at Ottawa. Sometimes the statement of facts was pre- 
pared by the judge and attached to the opinion, and wherever I. 
found matter prepared by the court or adopted by the court I re- 
garded it as open to use by myself. 

(). Have you any interest in any of these volumes embraced in 
the supplemental bill ? 

A. No pecuniary interest. 

. How did you do the work, in regard to compensation ? 

A. Ata salary, which has been paid. 

Q. So that you have no further interest in the book or copy- 
right? 

A. No pecuniary interest. 

Q. Have you any interest other than that of an editor in the edi- 
torial work that was done? 

A. No, except professional pride in a work that cost me a good 
deal of intellectual labor that causes me to feel disappointed at see- 
ing it suppressed. I think I did some pretty good work. 

(. When was this work done by you? | 

988 A. Well, I was exclusively occupied upon it for a period’ 
running from February, inclusive, of a certain year to the 
following May or June. I had previously done a portion of the 
work, in relation to which I have testified, and I could not state 
without some reflection the years that were involved, but I judge 
that it began—this does not contain the date of publication—that i 
began in February of the year preceding the year named in the pub- 
lication; I should say in February, 1876, and ended in May or June, 
1877, but the dates may be one year later than that. It is either 
from February, 1876, to June, 1877, or from February, 1877, to June, 


> yen? 
QO DOU 


418 BERNARD CALLAGHAN ET AL. VS. EUGENE B. MYERS. 


1878; something like sixteen months; from February of one year 
to June of the year ensuing. 

Q. The original bill in this cause was filed in December, 1877, in- 
volving volumes 32 to 38. Refreshing your recollection by that fact, 
what would you say as to the years in which you did the work on 
the volumes in the supplemental bill? 


Objected to on the ground that counsel informs witness as to dates 
and misinforms him as to what was involved in the bill, either of 
which are objectionable. 


A. My impression is that the work began—that is, the exclusive 
work on my part began—early in the year following the December of 
which you speak. 

Q. That would be early in the year following the filing of the 

original bill? 
989 A. Yes. 
@. And continued to what time? 

A. For about sixteen months from that time—from February of 
the one year to June of the year following. 

Q. That is sixteen months exclusively employed on the volumes 
embraced in the supplemental bill, aside from what work you did 
on volumes 32 to 38” 

A. Well, aside from that and also aside from a certain portion of 
the work, to wit, the preparation of syllabi and foot-notes in vol- 
umes 41 and 42. 


Cross-examination by Mr. Le Moyne: 


Q. Your recollection is that you were engaged about sixteen 
months in preparing these volumes? 

A. In finishing and preparing I was occupied exclusively upon 
this work about sixteen months; yes. 

Q. On volumes 39 to 46? 

A. Yes; on that portion of volumes 39 to 46 which remained to 
be done after the work done by myself upon 41 and 42, and by Mr-. 
Ewell and North and by Judge Bailey. 

@. You have testified that the work that had been done in the 
way of preparing statement of facts, argument of counsel, and so 
ou, by Judge Bailey and others was laid aside by you—omitted 
from the books as published... Why was that done? 

A. In order that I might obtain from the records of the supreme 
court all the original information which these records would 
990 furnish to a reporter. 
Q. Why did you so obtain it after the volume had been 
partly printed ? 

A. Do you ask me for the motives inducing my employees to ob- 
tain it? 

Q. I am asking you for your reason for laying aside matter which 
had been prepared and going to the records to get information over 
again. What was your motive—your reason for doing it? 

A. Well, it was to earn my salary. 
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Q. Is that the only reason you know? Is it the only reason you 
“an give ? 

A. If you ask me for my personal motive, that is the only 
reason | had. 

Q. You know of no cher reason for your doing it ? 

A. Well, that is a somewhat metaphysical question. If you have 
any other reason for being here except that you are employed to be 
here, then I will be able to tell you whether I had any other reason 
except that I was employed. 

Q. Oh, no; my reason for being here would not enlighten you as 
to your reason; if you don’t recollect that you had any other reason 
you can say it. If you had any reason you are asked to state it. 

A. My reason was that that was the work which I was emploved 
to do. 

Q. Were you told how to do it? 

A. In some respects I was, and in some respects the method of 

doing it was left to my judgment. 
99] Q. Now, don’t you know that that was done because it was 
supposed in that way the copyright of the complainant could 
be avoided ; don’t you know that? 

A. If you mean by avoiding made void, which is the ordinary 
meaning of the word avoided, I never had the least hope that any- 
thing we could do would affect the complainant's copyright.* 

Q. Is that the only answer you can make to that question ? 

A. I am answering the question in the sense in which you 
asked it. 

Q. Wasn’t it in consequence of the filing of this bill that that was 
done ? 

A. That is a matter bearing upon the motives of Callahan & Co., 
of which it would be proper that you should inquire of them. 

(). [ am not asking instructions of you as to the propriety of my 
questions; I am asking you as to your knowledge, and I want you 
to confine vour answers to the question and not assume to tell me 
what is a proper question or not. Now, don’t you know that it was 
In consequence of the filing of this bill? 

A. That is asking me in relation to another man’s motives and | 
have not inquired of that man what his motives were and I am not 
a competent witness to the point. I had nothing to do with deter- 
mining the question whether the volume should be revised or not. 

| was not one of the parties interested in that point; all that 
992 I did was to decide whether or not I would accept the oppor- 

tunity offered of employment and perform it. The motives 
that lay behind Callahan & Company in proposing to do that didn't 
enter into my discussion or that of others with me. 

Q. Now, can you answer the question as to whether or not you 
knew that this was done in consequence of the filing of that bill? 
I am asking you to state whether you knew it ornot. If you knew, 
say so; and, if not, say that. I wish a simple answer to that ques- 
tion. 

A. Speaking with the ordinary looseness of speech in which people 
assume that they know what they merely imagine I might say that 
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I knew it. Speaking with any degree of exactness the question re- 
lates to matters beyond the possibility of knowledge on my part, be- 
eause it belongs to the workings of other persons’ minds and not to 
my own. 

Q. You have testified before in this case, haven’t you ? 

A. I testified in connection with the hearing upon the original 
bill. 

Q. You made an affidavit which was filed in this case, didn’t 
you? 

A. I believe I made an affidavit. 

Q. Don’t you know you did? 

A. Whether it was filed or not I don’t know. 

Q. Don’t you know you did? 

A. I think I did. 

Q. Don’t you know that the work of preparing ‘the other 
993 volumes which had been prepared before the bill was filed 
was done differently from the work done after the bill was 

filed ? 

A. Yes, sir. 

Q. Did you go to any original record before the bill was filed for 
any part of the book that you superintended or edited, as you call it ? 

A. I did not. 

Q. The work, then, that had been done by Judge Bailey and 
others, which you say you had laid aside, was done before this bill 
was filed, wasn’t it? 

A. Before the supplemental bill was filed ? 

@. No; before the original bill in this case was filed. 

A. That I don’t know. 

Q. You don’t know whether it was or not ? 

A. No, sir. 

(). Had you done any work on these volumes from 39 to 46 before 
the original bill was filed in this court? 

A, Yes, air. 

Q. You were, then, at work at the time the bill was filed on some 
of the volumes from 39 to 46, were you not? 

A. I had been at work previously to my entrance upon this 16 
months of exclusive work. 

Q. How much work had you done prior to the filing of the orig- 
inal bill, and which volume was the work done on ? 

A. The filing of the original bill stands more clearly in your 

mind than it does in mine. 
994 Q. You were served with process, weren’t you, in the original 
bill ? 

A. I don’t remember that I was. I think some statement was 
made that counsel would appear for me, and it may have been that 
I was served. 

Q. Can you remember now how much work you had done on any 
one of these volumes up to that time ? 

; A. The time when the process was served or when the supple- 
mental bill was filed is not a period by which I can date anything. 

Q. I didn’t ask you anything about the supplemental bill. 
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A. Nor when the original bill was filed; neither of those are dates 
by which I ean fix anything. 

Q. Do you remember when you made that affidavit? 

i | have made two affidavits. 

The first affidavit you made in this case. 

A [ don’t remember the date now. 

(. Can you remember how much work was done up to that time 
on volumes 39 to 46? 

A. As I have stated in my direct examination, the preparation 
of the syllabi and a considerable portion of the foot-notes of volumes 
41 and 42 constitutes the work that I had done upon these seven 
volumes prior to the period of my exclusive appointment, and I 
presume that that was prior to the filing of the original bill. 

(). That is your best recollection, is it? 

A. It is my presumption. 
995 (. Have you any recollection on the subject” 

A. I don’t recollect the date of the filing of the original 
bill. 

Q. Didn’t you, after the filing of the bill, pursue a different method 
of preparing the volumes, or did you follow the same method you 
had begun before? 

A. Not knowing when the bill was filed it does not stand asso- 
ciated in my mind with that fact. 

Then you have no recollection that after the filing of the bill 
you changed the method of preparing the volume ? 

A. I say, not knowing when the bill was filed, it does not — 
associated in my mind with that fact. Up to a certain period I wa 
engaged in preparing, I think, four of those volumes under one at 
of ‘instructions. After that period I entered upon the preparation 
of seven of them under another set of instructions. Now, the period 
at which I entered upon the preparation of the seven volumes I 
take to have been in February of 1878, probably, and you can ad- 
just that with reference to the question whether it was after the filing 
of the origin: al bill or not, according to the fact as the filing of the 
original bill is a fact within your knowle lve. 

Q. Now, did vou after the filing of the bill, or if you remember 
it better by after the time when you received different instructions, 
did you in preparing the volumes use the work which you had prior 

to that time prepared ? 
HOG A. I used all that portion of it which was not derivable 
from the records of the supreme court. The preparation of 
the syllabi and foot-notes would not be assisted at all by the records 
of + supreme court; or very slightly, indeed. 

Q. I am not asking what you would be assisted in. I am asking 
you as a question of fact whether or not you used the work, if you 
remember. If you do not remember whether you used it or not say 
so. Iam not asking your reasons for doing it. I am asking the 
question of fact as to whether you did use it. 

A. Well, I am telling you asa matter of fact that | used part of it. 

Q. Then you mean there was part of it you didn’t use, do you ‘ 

‘A = es, sir. 
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Q. Now, what part was that? 

A. That was the portion in which information was derivable from 
the records. 

Q. Then you had done part of the work before this change made 
in your method of preparing the notes—you had then done part of 
the preparation of the work in getting the matter which appeared 
on the record ; is that what you mean to say now? 

A. I don’t think your question is quite as you mean it. 

Q. Prior to the time when you say you made a change in your 
method of preparing work I understand you now to say that you 
had prepared a portion of the work which you derived afterwards 

from the records, such as the statement of facts, the argument 
997 of counsel, and orders of court. Now,do you mean that you 

had done part of that work on any of these volumes now in 
question prior to that time or not? 

A. I hadn't done prior to that time any portion of the work which 
I afterwards did, of course. What I had done prior to that time 
was to abridge matter which had previously been prepared by the 
State reporter. What I did after that time as concerns the matter 
between the syllabus and the opinion was to reject the matter pre- 
viously prepared by the State reporter and pay no further attention 
to it and to put in my own matter from the records. 

Q. That was the part of the work which had been previously done 
which you laid aside; is that what you mean ? 

A. That was the portion of it. Then there was in addition the 
titles of the cases which came before the syllabus, and there was the - 
revision and corrections of the opinions themselves, and perhaps 
some other work. 

Q. In giving your direct testimony here is your recollection quite 
distinct as to how you prepared the books in question ? 

A. Was it distinct at the time I testified ? 

Q. Yes. 

A. I think that it had as much distinctness as can ordinarily be 
expected in relation to matters occurring several years previously. 

Q. Wasn’t the work done in a way to impress itself on your mind 

forcibly as to the method in which the books were prepared 
998 so that you would recollect it more distinctly than if there had 
been no controversy about the books—no bill filed ? 

A. Well, the controversy was one which I never investigated as to 
its legal merits nor had any interest in any way as the publisher 
did. With me it was a simple piece of legal and literary work. I 
had nothing to do with the coutroversy, so far as my own sense of 
interest and feeling in relation to the matter was concerned. 

Q. My question is simply whether your recollection is now fresh 
in regard to it and whether you can remember distinctly how all the 
work was done by you. 

A. A work involving so many details and occupying so long a 
time will necessarily include a great many general and comprehen- 
sive facts which my memory will adequately cover and a great many 
petty details upon which the extent and accuracy of my memory cau 


BERNARD CALLAGHAN ET AL. VS. EUGENE B. MYERS. 423 


best be tested by cross-examination. If I come toany matters which 
I do not remember I will so state. 

Q. Can you answer the question? I am not asking, speaking 
loosely, as some people do, of what your memory will cover; I am 
usking you if you now believe that your recollection is distinct in 
regard to the method in which this work was done or not. That is 
a simple question and I would like to have a plain answer, if that is 
possible. 

A. I have stated that I think it is as distinct as matters occurring 
at such a distance of time usually are in the recollection of persons 

of good memory. 

999 (. Can you recollect now whether you read over all the 
opinions or not? 

A. What opinions and what time do you refer to? 

(. All the opinions you have testified about in your direct exam- 
inations. 

A. That is, in connection with the records ? 

Q. [ understood you to testify that you had read over the opinions 
as filed ? 

A. Yes, sir. 

Q. Do you remember now whether you did or not? 

A. I believe that I read over every opinion contained in the seven 
volumes which I re-reported. 

(). Lunderstood you to testify that you printed them from the opin- 
ions as filed, and that you madein Mr. Freeman’s copy of the opinions 
the corrections necessary to make them correspond with the opinion 
as " did | understand you correctly in that regard ? 

. Do you mean by my having testified that I printed them from 
bs opinions as filed that I sent the original opinion as filed to the 
printer? That would be an erroneous conception on your part. I 
didn’t testify to that. A person is said to print a thing from the 
copy when he sends that copy to the printer. 

Q. I will try to make it so plain that even you can understand it. 
Did you have them printed exactly as filed—exact copies of the opin- 
ion as filed ? 

That is what I undertook to do. 
1000 Q. Did you do it? [am not asking what you undertook 
to do; | am asking whether you did it or not. 

A. The effort to do that constituted my work. In printing seven . 
volumes, in view of the fact that printers’ errors and various other 
infinites-mally small details are liable to interfere with the absolute 
correctness of the copy, neither Mr. Freeman nor myself nor any 
other man could swear to the literaluess of his own copy, for even 
if we get second and third proofs from the printers and make cor- 
rections with a view of maintaining uniformity between the matter 
that was printed and the original opinions there would still be a 
possibility. As against everything but the ordinary possibilities of 
error [ think that I printed the opinions as filed. 

(). Your effort, then, was to make them verbatim copies of the 
opinions as filed ? 

A. Yes, sir. 
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Q. You undertook to make no corrections in the opinions as filed 
or changes of any kind, did you ? 

A. That is, to improve the language of the judges? 

Q. To make 1 any changes whatev er; did you undertake to make 
any, and, if so, w hat, changes in the opinions as filed ? 

A. Well, there would be certain small classes of changes which 
would be made. 

Q. What were they? State what changes you did make, not 

what might have been made or would be made by somebody 
1001 else, but what you did make. 

A. Well, in using the word- “would be made” I correctly 
and advisedly use it, because in reporting an opinion there would 
be some changes in langu: age that a reporter would have to. use in 
order to make his work complete ; as, for instance, where the court, 
in referring to a recent decision of its own, uses the terms, decided 
at such a term, May or September, as the case might be, it would be 
in accordance for the reporter, if the volume containing that decision 
had been published, to substitute there the volume and page of pub- 
lication for the mention of the term. 

Q. Did you do that? 

A. I did that in some instances. 

Q. Show one instance in which you did it; here are the books; 
now show one in the seven volumes. I challenge you to show one. 

A. I haven't preserved any memoranda of facts of that kind, and 
while the instances that occur are several in every volume probably 
it wouldn’t be possible fur me to point out either of them. 

Q. Now, mention any other changes that you made in the opin- 
ions as filed. 

A. That is the only kind of change from the language of the judge 
that occurs to me at present. 

Q. Then you didn’t undertake to correct the grammar of the 
opinion ? 

A. No, sir. 

1002 OQ FY ou didn’t undertake to revise the citations of authori- 
ties as given in the opinion, did you ? 

A. Well, in some cases that was done in the reading of the opin- 
ions. 

Q. That is, you corrected them by the opinions themselves? 

A. I corrected them by the library. 

Q. Now, can you point out a single case where you did in these 
seven volumes before you ? 

A. I haven't preserved the memorandum in such cases as that. 

Q. How long a time did you spend on each volume, can you 
testify ? 

A. It wouldn’t be possible to measure and divide the time in that 
manner, because in the mode of doing the work I was at work upon 
all of the seven voluines at once, more or less. 

Q. What volumes did you begin on ? 

A. In the course of my exclusive employment, as I have testified, 
I was at work upon 41 and 42 before making this an exclusive occu- 
pation. 
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Q. In the course of the labor which you performed on these books 
after the method of preparation was changed ? 

A. Well, the work spent upon the various volumes from the first. 
for instance, in going to the records at Springfield I would go 
through all of the Springfield — before leaving Springfield in the main ; 
for two or three slight matters I had occasion to send there after- 
wards; then in going to Mt. Vernon I would examine for the seven 

volumes the cases at Mt. Vernon; then I concluded the work 
1003 at Ottawa, except certain portions, which were done in Chi- 
cago and at Madison, Wisconsin. 

Q. Do | understand you to mean that the work on all the volumes 
was finished about the same time; that you carried on the work on 
the seven volumes together, so that they were done at nearly the 
same time? 

They were in course of preparation simultaneously, and I would 
frequently during the same day do more or less work upon three or 
four different volumes—that is, if you included examinations, writ- 
ing, proof-reading, Ke. 

Q. Then | will understand from what you say that your work on 
the several volumes was carried on together, so that it was completed 
nearly at-the same time? 

A. Well, no, sir; the conclusion that the work was completed at 
the same time for the seven volumes would not apply. 

Q. Well, then, which were completed first ? 

A. My impression is that 46 was completed first—that is, it issued 
from the printer first. 

Q. Now, don’t you know that 39, 42, 43, and 46 were all issued 
and offered for sale during 1878 > 

A. Well, no; I have no date by which I could say that I know 
that. 

Q. When did you commence work at Springfield on these vol- 
umes ? 

A. In 1878 was the year of publication of the first of those vol- 
umes. 

Q. Look at 39, or any of these volume before you that you 
1004 see fit, and state whether it don’t appear where they were pub- 
tished. 

A. I judge from seins volumes that my work at Springfield be- 
gan about February, 1878. 

Q. When did you finish there? 

A. I had two seasons—two spells at Springfield. 

Q. Can you answer the question when you finished at Springfield ? 
If so, please state. 

A. I was engaged at Springfield for about six weeks before going 
to Mt. Vernon, and I again stopped at Springfield after my return 
from Mt. Vernon, for how long lam not certain now, but I think 
for about two weeks. 

Q. When did you begin work at Mt. Vernon, and when did you 
finish on these volumes ? 
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A. I went to Mt. Vernon about the Ist of April, I think; it may 
have been about the Ist of May. I think my stay there was not 
longer than between two and three weeks. 

Q. When did you begin work at Ottawa, and how long were you 
engaged on these volumes there? 

A. Immediately on my return from my second period of work at 
Springfield I went to Ottawa and continued there until, [should say, 
about the Ist of January, although I have no precise data concern- 
ing these dates, except that the work in one place followed the other 
without intermission. 

Q. Look at the paper now shown you and state what it is. 

A. This purports to be a copy of an opinion in the case of Moses 
vs. Carter. 

Q. It is a certified copy, isn’t it? 
1005 A. It seems to be. 

Q. Does that opinion appear in the book as prepared by 
you? 

A. I have not had an opportunity of comparing the opinion all 
the way through. 

Q. Doesn’t an opinion appear in your book which purports to be 
the opinion on the petition for a rehearing in the same case ? 

A. There is an opinion in my book in the same cause which pur- 
ports to be the opinion filed, and also an opinion which purports to 
be the opinion as recorded, but the opinion which I published seems 
to omit the concluding clause of this certified opinion, and I doubt 
the propriety of that clause being in the certified copy of the opinion. 
As I state, in publishing the recorded opinion that this concluding 
clause is an indorsement upon the opinion, and I suppose therefore 
that I took it to be an indorsement upon the opinion, not designed 
to be a part of the opinion, and therefore did not publish it as part 
of the opinion. 

Q@. Have you any other explanation to make in regard to the 
change in the opinion? If so, make it now. 

A. If there is another point upon which you want an explanation 
please ask it now. 

Q. Pleaseexamine theopinion as published by you and the opinion 
as published by Mr. Freeman, and state whether they correspond 
and whether one is not a verbatim copy of the other. You needn't 

examine the written opinion now. I am asking you to com- 
1006 pare your printed opinion with the one printed in Mr. Free- 

man’s book, and state whether one is not a verbatim copy and 
the other not. 

A. On a single reading I discover two differences. 

Q. Specify them. 

A. One in the use of the word “rule” after the words “ common 
law,” in the fifteenth line from the bottom of the 554th page. The 
o. her in the use of the word “say” instead of “says,” in the 23rd 
line from the bottom of 556. 

Q. Now, compare the certified copy of the opinion with the opinion 
as published by you, and state whether your published opinion cor- 
responds with the certified copy or not. 
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A. It does not correspond with this thing which purports to be a 
certified copy. 

Q. Can you give any explanation of the differences between the 
two? If so, please do it. 

A. In one difference I take it that the certified copy is incorrect— 
that is, in including this last clause as a clause in the opinion instead 
of asan indorsement. ‘The clerk has exercised a different judg- 
ment in relation to it from what I did. I regard it as an indorse- 
ment upon the opinion and not as a part of the opinion, and as an 
indorsement intended not for publication but for the instruction of 
anybody who should examine the records. 

(). Have you any other answer to make to this question? If so, we 
are waiting for it. 

A. I should have to compare this certified copy and the two pub- 

lished opinions, none of which agree with each other in all 
1007 respects, with the manuscript of the court on file in order to 

be able to state why Freeman read the opinion in one way, I 
in another, and the clerk who made this certified copy in a third 
and a different way from either of us. 

(). Then after such examination you cannot now explain the dis- 
similarity between the opinion as certified to by the clerk and your 
published opinion ? 

A. I could merely make some general suggestions which would 
tend to explain how two parties going to the files for a copy of the 
opinion, and even two clerks attempting to certify a copy of the 
opinion, might certify it differently or obtain it differently, both 
having the same materials before them; but those suggestions 
would be of a general character and might or might not apply to 
this specific case. 

Q. Do you mean, then, that you have no recollection of this pres- 
ent case? 

A. I do not. 

Q. Have you any recollection about this present case ? 

A. I have. 

Q. Then can you state from that recollection that the opinion as 
certified by the clerk is not as published by you? I am not asking 
how it might have been, I am asking you if you recollect how it 
really was; and, if so, state. | 

A. How the clerk comes to certify a different opinion from the 
opinion published by me? 

Q. No; how you came to publish a different opinion from the one 

certified to by the clerk? 
1008 A. The clerk’s certificate was not before me at the time I 
obtained my copy, and I had no opportunity of making my 
copy agree with his certificate. | 

Q. It is not the clerk’s certificate that I am referring to; itisa 
copy. 

A. Well, I say the clerk’s copy was not before me when I made 
my copy and I had no opportunity to make my copy agree with 
his—that is, if I desired to. I don’t knowthat I should have desired 
to do so if I had had his copy before me. 
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Q. You mean, then, that you published the opinion as it was on 
file at that time? 

A. That was the effort on my part. 

Q. And your recollection that the effort was successful or not, 
which? 

A. I certainly regarded it at the time as successful. 

Q. And did you correct the proof of these opinions as they were 
printed ? 

A. I did all the correction of proof that was done. 

Q. By anybody? 

A. Or I supervised it. 

Adjourned to 9 o’clock a. m., to-morrow morning. 


OcToBER 27, 1881—9 o’clock a. m. 


The cross-examination of V. B. Denstow was resumed by Mr. 
LE Moyne as follows: 

1009 Q. Please look at volume 41, as prepared by you, at page 

359, last paragraph on that page, and state whether it is a 
verbatim copy of the paragraph in Mr. Freeman’s 41st, or if there 
is a difference in that paragraph state what it is. 

A. They seem to be alike. 

(). Isn’t one a verbatim CUpY of the other ? 

A. I think so. | 

Q. Now, look at the paper shown you and state what that is. 

A. This purports to be a certified copy of the opinions as recorded 
in the office of the clerk of the supreme court. 

@. In the same case ? 

A. Well, one is marked Clark vs. Gratiol and the other Child vs. 
Gratiol. 

Q. Which one is marked Clark ? 

A. The certified copy of the opinion as recorded seems to be Sul- 
livan 8. Clark instead of Sullivan S. Child. 

@. What is it in Freeman’s book ? 

A. Sullivan 8. Child. I would say that this purports to be a copy 
of the opinion of record, but [ very soon learned in the course of 
this business that the records of the opinions were not to be trusted 
at all. A person would only have to work at the business for twenty- 
four hours to discover that. ; 

Mr. Hig: Do you mean by the record opinions, the opinions as 

recorded or copied by the clerk into the books of records? 
1010 A. Yes; the opinions as copied by the clerk into the books 

of records are full of incorrect. matter; that arises from two 
reasons: In the first place, the carelessness with which the opinions 
are transcribed, with. which the writing is done when the written 
opinions are transcribed into the books; and, in the second place, 
from the fact that, as | have been told by the State reporter (objected 
to)—from the fact that it appears on face of many of the manuscript 
opinions filed that the opinions have been changed by the judges 
subsequently to their being recorded ; and while they are in the 
hands of the reporter, frequently at the suggestion of the reporter, — 
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would introduce change of substance, interlineations, endeavoring to 
reconcile the opinion with antecedent opinions of the court, and 
sometimes muke variations of a good many lines, amounting to a 
recasting of whole paragraphs of the opinion. 

Q. Well, did you publish them as you found them recorded or as 
they had been changed by the reporter ? 

A. After discovering the fact in relation to the condition of the 
records I undertook in all cases where possible to obtain the original 
opinion. 

Mr. High: You mean the manuscript opinion, as filed by the 
judge? 

A. As filed; and at Springfield, in particular, finding that a great 
inany opinions did not seem to be on file, | waited upon the State 
reporter several times, and in consequence of my interviews with 

him a large mass of these opinions—several bushels of them, 
1011. Ishould judge—were returned to the office of the clerk of the 
supreme court. , 

Q. By whom? 

A. By the State reporter, Mr. Freeman. 

Q. Now, look at the paragraph in the certified copy produced, be- 
ginning with the words “the spirit of this law,” and state whether 
the opinion as published by you corresponds with the copy of the 
opinion as published by Mr. Freeman or with the opinion as shown 
in the certified copy. 

A. Well, in the certified copy I find that the word- “ fiduciary 
oftice”” exists where in the printed opinion the word “ trust” exists. 

Q. In the printed opinion ? 

A. The printed opinion. Then after the words in the printed 
opinion “ there is an incongruity in it which cannot be reconciled,” 
there appears in the certified copy of the opinion, as recorded, “ on 
any principle of which we are advised.” From my experience in 
these matters I should have no doubt, although it would be a matter 
of judgment, that this change was made by the judge after the opin- 
ion was recorded, and that the opinion, as filed, would be found to 
ugree with both Freeman’s copy and mine. 

@. When you say matter of judgment you mean matter of con- 
jecture, don’t you; you have no recollection on the subject? 

A. It is not a matter of conjecture, because I have the evidence of 
similar cases, and a good many of them, and I know the habit and 

practice of the judges in that respect. I would say, explana- 
1012 tory of this last feature, that neither—— 

Objected to. 

Q. When I ask for any particular point it will be proper for you 
to answer. I wish you now to look at a case in the same volume, 
page 410. 

Witness insists that he desires to make some further explanation 
and continues : 


[In continuation of my answerI would state that on the title page 
of this volume it is not stated that the opinion as published is a 
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copy of the opinion as recorded, and therefore the correctness of the 
opinion does not depend upon its agreeing with the opinion as re- 
corded. What is stated on the title page of this volume is that it is 
reported from the records of the case and the original opinions on 
file in the office of the clerk of the supreme court, and this certi- 
fied copy does not purport to be a copy of the original opinion on 
file, but of the opinion of record. 

Q. Have you any further answer to make? 

A. I believe that covers the question. 

Q. To prevent future misunderstanding I wish to call your atten- 
tion to the fact that I have not asked you anything about what your 
title page purports to furnish nor for what your book purports to 
furnish, or for any explanation as to what the certified copy of the 
supreme court purports to be. My question is simply whether vou 
ean trace a similarity between your copy and Freeman's or the cer- 

tified copy produced and your copy. I have not asked for 
1013 any conjectures or explanations about your book, and ask 
that you confine your answers to the question. 

A. And to prevent future misunderstanding | wish to state—— 

Q. Now, I ask you the question whether or not that certified copy 
corresponds with yours as published, or whether it corresponds with 
Freeman’s as published. 

A. — that your question has always been fully understood the 
first time without the necessity of repetition. 

Q. Then I ask that it shall be answered, and shall insist on that, 
however embarrassing it may be. 

A. And I shall exercise the right of answering it in the same 
spirit as you ask it, however embarrassing it may be to you to have 
it answered in that way. 

Q. Now, will you turn to page 413 of the same volume and com- 
pare in Freeman’s book the paragraph beginning with the words 
“and appear before the others” and state whether the book as pre- 
pared by you in that paragraph corresponds? Or, if there is a differ- 
ence, state what it is. 

A. They seem to me to be alike. 

Q. Well, one is a verbatim copy of the other, isn’t it ? 

A. I think so. 

Q. Have you any recollection of any change being made in the 

opinion in that case ? : 
1014 A. It was not my habit, after discovering that the recorded 

opinion was not trustworthy, to compare in every case the 
opinion so filed with the opinion as recorded, and without such com- 
parison I would simply have followed the opinion as filed very 
likely without discovering, in a great many cases, that it had been 
departed from in the record, so that I do not claim to hhave had 
knowledge even at the time, still less to remember at the present 
time all the instances in which the record departed from the opinion 
as filed. 

Q. I have not asked you what you claimed. 


Question read. 
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A. And this is one of the instances in which I do not recollect 
having compared the record with the opinion. : 

Q. Have you any recollection of comparing Mr. Freeman’s copy 
of the opinion with the opinion as filed? Doyou now remember that 
you made any such comparison of this case? . 

A. I compared Mr. Freeman’s copy of the opinion before sending 
it to the printer and for the purpose of correction with the opinion 
as filed, if it could be found, and if not then with the opinion as 
recorded. I think that the instances in which the opinions at Ottawa 
could not be found were very few indeed, and I think, therefore, 
that it must have been compared with the opinion as filed. 

Q. Do you mean, then, that you believe you compared it because 

such was your habit, or do you mean that you recollect now 
1015 that you compared this particular case, and that the opinion 
was found or was not found ? 

A. The former of your two hypotheses is correct. 

Q. That is, you believe so because such is your habit; you have 
no recollection of it now ? : 

A. I have no specific recollection in the case of each, there being 
1,200 opinions involed in the seven volumes. 

(. State from whatsource you obtained the information contained 
in the notes, after the order of reversal, that Mr. Justice Lawrence 
did not hear the argument in this case and took no part in the 
decision. 

A. There are generally indorsements upon the opinions indicating 
facts of that character, and I can only state that from the general 
rule. I think that that language would be found indorsed on the 
opinion. 

Q. Do you mean that from your experience you infer it would or 
that you have a recollection of the fact that it was? 

A. I have no specific recollection in any particular case on that 
point, but the general rule was that indorsements were made upon 
the opinions, if from any cause a particular judge wished to relieve 
himself from the inference that he had participated in the opinion. 

Q. Look at volume 39, page 456, and give the title of the cause as 
published by Freeman and by you. 

A. They differ only in substituting the name of Allen for Allan. 

James M. Allen it is in Freeman, and in mine it is Allan. 
1016 I believe that is the only substantial difference. 
. Have you any recollection as to where you got the title 
of that cause? 

A. No specific recollection. I do not feel any doubt that I got it 
from the record. There were frequently cases in which changes in 
the title were necessary. 

Q. Did you compare the title as published by Freeman with the 
record ? 

A. I do not feel any doubt that I did. 

Q. Have vou any recollection now of any change being made in 
the title of that cause in the record as published by Mr. Freeman? 
A. No, sir. 

Q. In the same case look at page 459 of Freeman’s and 460 of 


ASE ARO ee Mt yee 


43? BERNARD CALLAGHAN ET AL. VS. EUGENE B. MYERS. 


yours. At the end of the paragraph you say, “ Observe session laws 
61, page 243.” Have you any recollection of where you got that 
reference ? 

A. I have no specific recollection of it. I would say in relation 
to that question that it assumes that I did get it. I don’t know as I 
got it at all. I should take it for granted that it occurred in the 
opinion of Judge Walker as he wrote it and that he got it. 

Q. Supposing that it should not appear in the opinion, what 
would your recollection then be? 

A. I should wait until I discovered that before I undertook to ac- 
count for it. 

Q. Have you any recollection of any changes made in the opin- 

ion in that case as published by Mr. Freeman from the 
1017 opinion as filed? 
A. Of any chaages made in the opinion as’ published by 
Mr. Freeman and in the opinion as filed ? 

Q. From the opinion as filed. 

A. Well, | have not spoken of any changes being made by Mr. 
Freeman from the opinion as filed, but from the opinion as recorded. 
I think that with the exception of the changes of the words “among” 
and “ while,” or “amongst” and “ whilst,” Mr. Freeman’s opinions, 
subject to printers’ errors, usually correspond with the opinion as 
filed. 

Q. Iam not asking you for what you have spoken of. I am ask- 
ing you if you have any recollection of any changes made from the 
opinion as filed by Mr. Freeman in this particular case. 

A. I don’t know that Mr. Freeman filed any opinions. 

Q. Last question read. 

A. I have none. 

Q. Have you any recollection of any changes made by you from 
the opinon as filed in this case? 

A. I don’t think of any. 

Q. Look at volume 44, page 187; compare the third paragraph 
from the top of the page, beginning, “ On these facts the court in- 
structed the jury "—compare that paragraph with the correspond- 
ing paragraph in Mr. Freeman’s volume and state whether one is a 

verbatim copy of the other. 
1018 A. I should judge they were alike. 
Q. One is a verbatim copy of the other, isn’t it. 

A. I think so. 

Q. Have you any recollection of any changes in this case from the 
opinion as filed in the opinion as published by Mr. Freeman ? 

A. I have no recollection of any changes in any case except those 
which I have stated. 

Q. Do you mean by that in any of the cases in any of the vol- 
umes? 

A. Except of the two classes I have stated that have reference to 
authorities, misprints, and certain verbal changes. In other words, 
the imputation that is contained in your question is that 1 have 
somewhere charged Mr. Freeman with varying from the opinion as 


filed. I wish it to be understood that I have not. I have simply 
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stated that both he and I vary from the opinion as recorded, and 
consequently there is an implication in your question which is un- 
just. Itis not a variance from the opinions as filed that we are 
talking about, but from opinions as recorded, and I would further 
say in continuance of this line of investigation that at the outset of 
this business Messrs. Callahan & Co. suggested the obtaining of cer- 
tified copies of opinions from the records certified by the clerk, and 
that I instructed them that a volume consisting of copies from the 
record would be absolutely worthless, and that the opinions couldn’t 
be correctly reported in that way. 
1019 @. You testified that the matter between the syllabus and 
the opinion was prepared in manuscript and sent in manu- 
script to the printer; is that so in all cases? 

A. In most instances. 

Q. Were there some instances in which it was sent as printed ? 

There were some instances in which some printed matter was 
used ; no instance in which it was sent as printed. 

Q. From whence was that printed matter taken? 

A. As I stated on a previous examination, where there appeared 
contracts, documents, In some instances long statutes or ordinances, 
and possibly in one or two instances pleadings that covered several 
pages, I did, to save copying, compare the copy published by Free- 
nan with the copy on file,and after correcting that included it in 
my manuscript as the document itself was published, probably, and 
the mode in which I obtained a copy of it is immaterial. 

Q. That is your opinion?’ 

A. That is the fact. 

Q. Did you on the matter furnished by you which was to be in- 
serted between the opinion and the syllabus indicate the paging of 
I’reeman’s book ? 

A. If it were not stricken out by me or if stricken out the printer 
failed to follow the copy correctly ; in either case it would have been 

retained. 
1020 Q. Did you strike it out as a general rule or did you re- 
tain it? 

A. I don’t remember. 

Q. Have you any recollection of striking it out in any case? 

A. I have no recollection of striking it out. 

Q. Have you any recellection of inserting it in any case? 

A. I have not. 

Q. You have no recollection about it either way, then ? 

A. My impression is that the paging was left 1n some cases. 

Q. You say that is your impression. Is that impression derived 
from a subsequent examination of the volumes—that is, subsequent 
to their publication ? 

A. I have never examined the volumes with reference to that 
question. 

Q. Who determined that arrangement of these volumes, the matter 
to be included in them, the amount of matter they were to contain, 
and the order in which the cases were to be inserted ? 
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A. My instructions from Callahan & Co. were to report the cases 
in the same order, to preserve in the margin Freeman’s top paging, 
so far as the matter was the same.so that the marginal paging should 
form an index to the mode in which it was paged by the State re- 
porter, and my own paging at the top should be according to the 

actual paging of the book. 
1021 Q. Is it not true that in making up each of the books for 
Callahan & Co. a copy of Freeman’s book was cut up and 
used in the preparation ? 

A. Allow me to state. I should have said my own paging at the 
bottom should correspond with the actual paging of the book. 

Q. Question read. 

A. It was cut up and portions of it were used. 

Q. In the preparation of these volumes for Callahan & Co. did 
you make any comparison between the briefs of counsel as pub- 
lished by Freeman with the briefs as filed; if so, to what extent ? 

A. I glanced at them sufficiently to perceive whether they were 
extracts from the briefs as filed or condensations generally. 

Q. In either case did you use them as published by Freeman ? 

A. No, sir. 

Q. Where they were extracts did you use them as published by 
Freeman ; [ mean did you use Freeman’s publication of them where 
you found them to be extracts from the briefs? 

A. I don’t think I did. 

Q. What was the object in making a comparison—to see whether 
they were extracts or condensations ? 

A. I was — interested from the beginning to the end of the work 

in the study of the mode in which Mr. Freeman had reported 
1022 the cases as I was in the study of the mode in which the 
judges had decided the cases. | 

Q. Then do you mean that you examined these merely as a mat- 
ter of curiosity and not for use in preparing the books for Callahan 
& Co.; is that what you mean ? 

A. Well, my object was to make as much better a report of the 
cases than Freeman had made, if possible, as it was in my power to 
make, and if | saw any means to make a better volume in a com- 
mercial point of view by including materials which Freeman had 
not I availed myself of it to the utmost extent. 

Q. You availed yourself, you mean, of Freeman’s volume? 

A. I availed myself of the opportunity to make a better volume 
from the letters, files, &c., from the materials at my disposal to the 
utmost extent. ; 

Q. Is it not true that throughout your volume the principal 
change in the arguments of counsel is the abbreviation and shorten- 
ing of the arguments ? 

A. As published bv Freeman ? 

@. As published by you. 

A. No, sir; that is not at all true. 

Q. Have you enlarged them ? 

A. I have published a great many arguments that Freeman has 
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not published at all. Where Freeman published anything of the 

argument of counsel he generally cut an extract from the 
1023 argument whole so far as it went, and very seldom condensed 

the whole brief into a short space. I, on the contrary, with 
the exception of a few instances at Mt. Vernon, nearly always under- 
took to condense the entire brief, saving all the authorities, and to 
state the substance of the brief in the least possible compass, which 
is a much more laborious work than that which Freeman performed 
in that connection. 

(. Iu preparing these volumes didn’t you have Freeman’s copy 
of the same volume before you all the time? 

A. Not all the time, by any means. When I was obtaining copies 
of the opinions, or when any document as [ have spoken of arose, I 
would need Freeman’s volume; when I was examining the records 
of these cases I would not. 

Q. Now, do you swear that you did not copy any of the arguments 
of counsel and the citation of authorities from Freeman’s book ? 

A. I don’t think I did. 

Q. Can vou swear you did not? 

A. Whatever I say I swear. 

Q. You say you don’t think you did ? 

A. Yes, sir. 

Q. Don’t you know whether you did or not ? 

A. In no instance did I derive my authority for the publicatioa 
or for using any portion of the briefs of counsel from Freeman. In 
all cases I derived it from my examination of the records. If any 

use was made of Freeman it was a mechanical use to save 
1024 copying what I found spread out in the files and records in a 
form which entitled me to copy it. 

Q. Do you mean that after examining the records you supposed 
that you were entitled to copy from Freeman’s book what he had 
copied from the record ? 

A. No, sir. 

Q. When you say that you were entitled to take it from Free- 
man’s book how did you acquire the right to take it? 

A. What does your word take include? Entitled to take what 
from Freeman’s book? i 

Q. The material which is described in the former question, to wit, 
the arguments of counsel and citation of authorities. You said you 
acquired your right to take it from Freeman’s book, or that you be- 
came entlitled. The question that I am now asking is how you 
became entitled to take it from Freeman’s book at all? 

A. I have not said that I became entitled to take it from Free- 
man’s book. The argument of counsel and the citation of authority 
were not in any case taken or printed from Freeman’s book. The 
matter that was taken from Freeman’s book, as I said before, con- 
sisted of documents, pleadings, contracts, &c., that were not Free- 
man’s, but the records, and for the purpose of making copies of those 
I might use the published copies in Freeman. ‘The document being 

on record, it was public property; and, as I said before, 
1025 whether I based my copy on a copy that appeared in a news- 


. 


436 BERNARD CALLAGHAN ET AL. VS. EUGENE B. MYERS. 


paper or in my own handwriting or in Freeman’s volume made 
no difference as long as ‘it was a document. Now, when you 
come to the arguments of counsel, those, I say, were condensed in 
my own language, and the citation of authorities were written in 
my own hand and were furnished in manuscript to the printer. 

Q. Iam not asking you what you might have done, but what you 
did. I am not asking you your opinion as to what you had a right 
todo. I am asking what was in fact done. 

A. I am not going to swear that in all cases where these docu- 
ments existed I did use Freeman’s copies; [am only going to swear 
that I might have used them. 

Q. But you do recollect that in no cases did you use his statement 
as to the argument of counsel and citation of authorities? 

A. Yes, sir. 

Q. That you swear to? 

A. Yes, sir; that is according to my best reco!lection. 

Q. You have testified that the syllabi of volumes 41 and 42 were 
prepared before going to the record, and afterwards revised in the 
light of the record; what advantage did the record furnish in pre- 
paring the syllabi of cases? 

A. These advantages—that in many instances the judge of the 

supreme court in writing his opinions would, in my judg- 
1026 ment, not present a full statement of that side of the contro- 
versy against which he was rendering his decision, while the 
briefs of the counsel of the defeated party and in some instances the 
pleadings and even the evidence would present a much fuller state- 
‘ment of the position taken in the case, both on the law and facts, by 


the defeated party. My theory. was that until the full strength of 


the position taken by the defeated party was fully stated a candid 
and correct statement of the decision of the court could not be made. 
Therefore by looking over the files and reading the briefs of the 
party that was beaten I could in some instances develop a fuller 
statement of the actual decision made by the court than from the 
opinion of the court alone. 

Q. How many of the syllabi were rewritten there after examining 
the records and counsel’s briefs? 

A. I could only tell that by an examination of the books, which 
would occupy some little time. 

Q. Can you tell approximately; were there many or few? 

A. Well, the words many and few have no definiteness. I couldn’t 
give any information on that point until I had myself acquired it. 

Q. You have stated in your direct examination that some changes 
were made by Mr. Freeman in the opinion, which you corrected, and 

you said there were some corrections which were corrections 
1027 of substance. Can you point out any one in all these vol- 
umes? 

A. I wish very much that I could, for some of them were quite 
important and valuable. 

Q. Well, can you—that is the question ? 

A. I preserved no record of them. 
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Q. With the books now before you, you can’t point out a single 
instance in which you made such a change? 

A. I couldn’t without a great many hours of search. 

Q. Weren’t the title pages of Freeman’s books sent to the printer 
for your book with the alterations written on them ? 

A. Some of them might have been. My recollection is not dis- 
tinct in that respect as to whether new title pages were written in 
all cases or not. 

Q. Who prepared the table of cases of volume 39” 

A. I should think that I did. 

Q. Who prepared the table of cases for 45? 

A. I think Mr. North did. I don’t think that I had anything to 
do with it. 

(). Is that the system of arranging the cases in the table as de- 
scribed by you in your direct examination ? 

A. Not in the mode described as being my system. 

Q. That is the Freeman system, isn’t 1t? 

A. I should think that they were arranged here according to the 
first three letters of the word to be indexed. ) 

. You say you had assistants? 
1028 A. Yes; assistants making comparison of the opinions. 

©. Who were those assistants; who was the assistant at 
Ottawa ? 

A. There were three different persons at Ottawa, another at 
Springtield, and another at Mt. Vernon. 

Q. Name them, please. 

A. I don’t remember the names of two of them at Ottawa; one 
of them was a nephew or a son or something of the clerk of the 
clerk of the court or some relation of his. 

(). What was his name—Dutton ? 

A. I don’t think it was. I don’t think I know what his name is. 

Q. Was it Taylor? 

A. It was not Mr. Taylor; it was another young man; another 
was a young lawyer there, whose name I don’t remember, and the 
third at Ottawa was a lady. 

(. Do you remember her name? 

A. I do. 

(. What was it? 

A. Waxxam. 

(. How long did each one assist you ? 

A. Well, the services on the part of the two young men might 
not have exceeded a week for one and two weeks for the other. I 
sent to Chicago partly in order that she might render this assist- 
ance and partly because she was an invalid and it was in accord- 
ance with her health that she should remain at Ottawa in the use 

of certain mineral waters there, and she remained there work- 
1029 ing more or less at reading the copy from time to time as 
I found necessary, from about May to about December. 

(. Were you there all that time? 

A. From about May to about December? 

Q. Yes. 
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A. I remained there some time longer than that, if I recollect 
right. 

Q. You were there all the time she was, were you ? 

A. Yes, sir. 

Q. You were working together on this? 

A. Well, when she was at work at all it was in connection with 
this work; what I needed was a reader steadily. 

Q. Who was your assistant at Springfield ? 

A. It was a young man referred to me by Mr. Freeman, whose 
name I do not now remember, at whose house | boarded. 

Q. You can’t remember his name? 

A. I don’t remember his name. 

Q. Who was the assistant at Mt. Vernon? 

A. He was a young man selected for me by the clerk there, and, 
I think, a student at law; I am quite certain he was a student at 
law, but I don’t remember his name. 

Q. Was his name Loomis—do you remember ? 

A. Well, I don’t think I have the least recollection in relation to 
his name. 

Q. Where was the work done that you did at Ottawa—in the 
clerk’s office or library ? | 

A. A portion of it was done there and a portion of it at my 

library. 
1030 Q. How much of it was done at your library and how 
much in the clerk’s office; was the greater part of it done at 
one place or the other; if so, which? I refer to the work that you 
were assisted in by this lady. 

A. A portion of it was done in each place and a portion also at 
the springs, where she boarded, opposite the river. 

Q. Was the portion that you speak of now done at the hotel and 
at the springs ; the comparison of the records on the opinions, using 
the original opinions and the original records, were they taken 
there? 

A. A portion of it was by her reading the opinion in the book and 
I reading the original opinion. 

Q. Then that original opinion was taken by you to the hotel ? 

. Yes, sir. 

Q. And to the springs? 

A. Yes, sir. 

Q. Did she do any of the work with you at the court-house ? 

A. Yes, sir. 

Q. You stated in your direct examination that you had procured 
the abstract of record in the case of Raney vs. Boyd and a certificate 
from the clerk; when did you get it? 

A. I should think about a month ago. 

Q. You said in the course of your examination that you had ex- 
amined the original records in the case of Chiniquy vs. The Catholic 
Bishops of Chicago; when was that examination made that you re- 

ferred to in your direct examination ? 
1031 A. I should think about three weeks ago, or two. 
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Q. You stated youwere employed on a salary for doing this work ; 
What was that salary? 

A. Well, unless it is material I should prefer not to state, on the 
ground that that is an inquiry into my private business, which 
could not by any possibility relate to the business of Mr. Myers. 

Q. | only deem it material as affording some indication of the 
amount of work done and its character; you have stated the time 
you were employed, and you were asked by counsel for the defendant- 
as to how you were doing the work and you stated it was on a salary, 
and I wish you to state how much that salary was. 

A. The rate of compensation was $50 a week and my traveling 
expenses and disbursements. 

Q. Does that include the compensation of the assistants, or was 
that paid in addition ? | 

A. That was not alluded to in the original agreement. 

Q. Who paid it, you or Callahan & Co.? 

A. I would prefer not to state anything more than my general 
recollection in relation to it is that the total amount paid was some- 
where from thirty-one hundred to thirty-two hundred dollars, as near 
as I can tell; my impression is that it is exclusive of $150 a volume 
for these two volumes, 41 and 42, which had been settled for pre- 
ceding that. 

(. 41 and 42 were included in the original contract? 
1032 A. Yes, sir. 

Q. The contract made with them originally was for pub- 
lishing part of the volumes from 32 to 39, was it? 

A. It had no reference to these volumes 41 and 42 in this series. 
The contract was for the preparation of new syllabi and annotation. 

Q. When you say it was In the original contract do vou mean in 
the contract which they made for the editing or the preparation of 
part of the volumes from 32 to 39? 

A. No; a different contract was made in relation to each book. 

Q. Wasn’t the contract to pay $150 for these two volumes made 
before the filing of the original bill in this case? 

A. I should think so. I should think it was made in August, the 
year before. 

Q. What was done with the copy for the books prepared by you 
after its use by the printer? 

A. It was not preserved, so far as I know. 

(). Was it returned to you with the proof? 

A. It came back to me once with the proof; sometimes it went 
back again with the corrected proof to the printer; a great deal of 
it did not; it was simply treated by me as waste paper. 


Mr. Le Moyne: I ask to have inserted in the testimony now a 

notice to produce the copy from which all books of the 

1033 defendant were printed, and ask that it may be produced 
before the testimony on their behalf is closed. 
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Redirect examination by Mr. Hiau: 


Q. Did the contract to take $50 per week and expenses and dis- 
bursements apply to the volumes prior to 39 or only to 39 to 46? 

A. There was none of the work done on the volumes prior to 39 
under that contract. 

Q. And only applied to the volumes included in tle supplemental 
bill, 39 to 46? 

A. Yes. sir. 

Q. You have stated on cross-examination that in preparing your 
volume Freeman’s volume was cut up and portions used. What 
portions were so used ? 

A. You allude to volumes 38 to 40? 

Yes; all the volumes embraced in the supplemental bill. 

A. Well, as a rule, the opinions were used as a basis for getting 
the perfected copy, and were sent to the printer when corrected as 
the copy from which he was to set up the opinions, and in a few of 
the cases that [ have stated, documentary, and so on, matter not in 
the opinions was used as the basis in obtaining a correct copy of 
matter on file, and in such cases it was also sent to the printer for 
copy. 

Q. You mean where Freeman himself had copied documents, 

agreements, &c.? 
1034 A. Yes; where he had taken a document from the files 
whole. I got the document from the files as he did, if I could, 
and in many cases I could; there were some cases in which I could 
not, and in those cases I used his copy as the basis of obtaining 
mine. 

Q. Since your first examination, some days since, have you made 
an examination of the volumes 39 to 46 with reference to ascertain- 
ing the number of cases in which you thus used Mr: Freeman’s copy, 
as to the original documents or pleadings which he had copied entire 
from the records ? 

A. I have examined the seven volumes with reference to that 
point. 

Q. State the result of your examination. 

A. As the result of my examination, I think that in the seven vol- 
umes there are about seventeen cases in which documentary matter 
of this kind was used as the basis for sending from the records to 
the printer a copy of the matter on the records. 

@. What are those cases ? 

A. Skinner vs. Fulton, volume 39, page 486; Stone vs. Great West- 
ern Oil Company, volume 41, page 89; McCormick vs. Moss, vol. 41, 
p. 352; Gardiner vs. Dietrich, vol. 41, p. 160; Russel vs. Brown, vol. 
41, p. 184; Ames vs. Carleton, vol. 41, p. 262; Cornwell vs. Crengle, 
vol. 141, page 395; Rounds vs. Smith, vol. 42, p. 245; American Ex- 
press Company vs. Perkins, vol. 42, p.'459, probably ; possibly Chad- 

wick vs. Parker, vol. 44, p. 328; possibly, also, Hopkins vs. 
1035 Holmes, vol. 44, p. 360; Graham vs. Holloway, vol. 44, p. 388; 
Steele vs. The People, vol. 45, p. 152; Parsons vs. Ely, vol. 45; 
p. 232; Carver vs. Jones, vol. 45, p. 384; Parker vs. Fallansbee, vol.,, 
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45, p. 473; in some of which cases, however, the departure on the 
part of my copy as printed from Freeman’s copy is quite consider- 
able, and in some of these cases I have strong grounds for believing 
that the entire statement of facts was made by the court, though I 
cannot positively state from recollection which those cases are. 
Where the statement of facts is long and intricate in Mr. Freeman’s 
volume it will frequently be found that it appears on file in the hand- 
writing of the judge who filed the opinion. 

Q. Do you mean, then, that Freeman frequently used the state- 
ment of facts as contained in the judge’s opinion and then began 
the judge’s opinion in his report where the judge had concluded his 
statement of facts ? 

A. No, sir; | think that the judge himself made the division in 
writing his opinion, and concluded to furnish the statement of facts 
- the reporter from his own choice. 

Did you in those cases find the statement of facts in the hand- 
silaas of the judge ? 
In those cases? 
(). No; in the class of cases to which you refer. 
There were cases in which I found the statement of facts to be 
in the handwriting of the judge. 
Q. And that Mr. Freeman had used those ? 
1036 A. Yes, sir. 
(). Were those frequent or few? 

A. Well, relatively to the number of cases in which Mr. l’reeman 
published long statement of facts, they were few; relatively to the 
whole number of cases they reported they were few. 

@. Do you mean when he published long statements of fact he 
frequently takes them from the statement as written out by the 
judge? 

A. Yes, sir; I mean that the judge furnishes him with the state- 
ment of facts bodily, just as he prints them in those cases. 

(. You have said that upon inquiry you found many of the 
original opinions missing from the files, and that several bushels of 
them were afterwards supplied by Mr. Freeman.. 

A. Yes, sir; on my first visit to Springfield I was embarrassed by 
the discovery that the opinions were so badly recorded that I could 
not trust to the books or record, and that the original opinions were 
not all on file, and I called first upon the clerk of the court and then 
upon Mr. Freeman for an explanation of the absence of these opinions 
from the files, strongly urging my need of them, and on my return 
from Mt. Vernon, | think it was, Mr. Freeman’s man came into the 
clerk’s office with some kind of a large load of these opinions. I 
think they were put up in sacks like potato sacks or something of 
that kind, and that there were few of them; my impression is that 

they were brought down on a wheelbarrow, but I wouldn’t 
1037 be sure as to the conv eyance; it might have been some sort 

of a hand-cart; and upon their restoration of the records I 
was able to go on with my work more satisfactorily. 

Q. Did you then use those original opinions after they were re- 
stored ? 
O—336 
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A. I think I did. 

Q. You have stated that you told Callahan & Co. that the vol- 
umes prepared from the certified copies of the opinions as recorded 
would be worthless ; what was the reason for that ? 

A. Because | found that the opinions as recorded, especially at 
Springfield, was so carelessly recorded and that so many changes 
had been made in the written opinions that did not appear in the 
recorded opinions that only the written opinions could be trusted. 

Q. Did you find whether Mr. Freeman had generally used the 
written or the recorded opinion ? 

A. Mr. Freeman’s practice seemed to be in all cases to send the 
opinion as written by the judge to the printer for the printer’s marks 
—that is, the name of the printer to whom the copy was distributed 
appeared in large numbers on the judge’s manuscript as subsequently 
filed; so that his practice seemed to be to send the judge’s manu- 
script to the printer, and then when it was returned to make up 
the bundles containing the opinions of the judges; for instance, the 
opinions of Walker or of Breeze or of Lawrence fora single term 
forming one bundle, and then if he returned them to the clerk’s 

office at all they were pigeon-holed by themselves. J state 
1038 this as something that seemed to be from the printer’s marks 

upon the copy, and in addition [ believe that Mr. Freeman 
confirmed that impression in conversation. 

Q. You have been asked to produce the copy of these volumes fur- 
nished by you to the printer and have stated that you regarded 
it as mere waste paper. What did you do with it? 

A. I think it was allowed to be swept up and disappeared as waste 
paper usually does. ‘There continued to be scraps of it around my 
trunk and among my papers for some little time, but I do not re- 
member now to have seen any of it for years. 

Q. Was it all thrown away, do you recollect? 

A. Yes, sir. 

Q. Where, in the briefs on file, you found that counsel had them- 
selves stated the points concisely on which they relied, numbering 
them, consecutively, 1, 2, 3, 4, &e., with the authority supporting 
them, did you not, in some instances, use those points substantially 
as given by counsel ? 

A. Oh, yes; in volume 39 I printed quite a number of briefs from 
the records—that is, 1 was furnished with complete copies and | 
used them without doing any work upon them myself, except to cut 
them out? 

Q. Did you not, in some of the other volumes, when you found 
that counsel had concisely stated their points in the briefs proper 
aside from the argument which follow them, use their arrangement 
of the matter? | 

A. Yes, sir; and in some instances, where there were more 

1039 than a certain number of them, either two or three copies, on 
file I was permitted to cut from the briefs on file. Some of 

the briefs would be on file without filing marks. There would be, 

+ for instance, on file two or three copies, and others would be sim ply 
laid in among the papers, and in those cases I would be permitted 
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to cut the brief. I think it would be safe to say that in — case of 
Atkin vs. Merrill, vol. 39, p. 64, there was a large amount of maiter 
simply cut either from the abstract of record or from briefs or both. 
There happened to be at Mt. Vernon a good many briefs filed, fre- 
quently five or six. 

Q. State whether you found that Mr. Freemen had or had not in 
some instances pursued that course ? 

A. L inferred that he had from the very considerable correspond- 
ence between his copy and mine, but still, where both he and I pur- 
sued that course, there would arise, frequently, slight differences, 
owing to the fact that upon most of the copies counsel would write 
a portion of their authorities in their own manuscript, and he might 
get it and I not get it, or | might not get it in my copy and he not 
get it in his, so that even where both would cut our matter from the 
briefs they would differ in these occasional particulars; and I also 
infer that he did so from finding the remnants of briefs still on file 
after the scissors had been used in extracting the precise portions 

which appear in his copy of the book; that raised a pretty 
1040 strong inference in my mind that as the portions which had 

been extracted from printed briefs were precisely those that 
appeared in his covy of the book that they had been cut out by 
him. 

Recross-examination by Mr. Le Moyne: 

Q. You say that certain portions of Freeman's statement of fact 
or documents were used by you asa basis of getting information 
from the record. What do you mean by that? 

A. [ mean that before taking them | corrected them by compari- 
son with the original, making such changes on them that when sent 
to the printer they could not be said to be Freeman's copy, but they 
were a new result in which Freeman’s copy formed part and my 
own emendations formed the other part. | 

Q. Then in all cases you compared them with the original rec- 
ord ? 

A. Yes, sir. 

Q. And how could you distinguish the cases in which you used 
I’reeman’s statements and corrected them from those cases in which 
you made the whole statement from the record ? 

A. I distinguished them by the documentary matter that is in- 
volved in them. If I strike a case in which there are documents 
that, together, occupy three or four or ten pages [ assume that I did 
not make a manuscript copy of those three or four or ten pages, but 

that I did one or the other of three things—I either cut them 
1041 from the same source that Freeman did or I took the copy as 
published by him, compared it, and, after revising it, used it. 

Q. That is, you infer this, do you, from the fact that the docu- 
ment is long? 

A. Yes, sir. 

Q. And that is the way in,which you have distinguished the 
cases that you have enumerated, is it? 
A. That is my principal clue to them. 
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Q. Where you found among the files a written statement of the 
fact which you supposed or have stated was in the handwriting of 
the judge or some of the justices of the = court was it signed 
by any of the judges, or did you only infer that it was written by 
them from the handwriting ” 3 

A. From the handwriting. 

Q. Did you use those statements ? 

A. My impression is that I did so in one or two instances. 

> Is that all—one or two instances ? 

. Well, I couldn’t say as to that without an examination, be- 
cause notwithstanding the judge may have prepared a statement of 
facts, although I would have felt perfectly free to use it, | might not 
have deemed it desirable to use it, and [am not sure that I did so 
now in any instance. It would require more examination than | 
have made. 

Q. Then you are uncertain as to whether you used any of them 

or not, are you? } 
1042 A. I have stated one instance in which I used an indorse- 

ment of that kind, which was in the nature of a statement of 
fact concerning a rehearing. Now, my impression is that there are 
one or two other instances in which, from the very beginning of the 
statement of facts, the language 1s that of the court, and the state- 
nent of fact is filed in the handwriting of the judge—my impression 
is, but I am not sure of that. 

Q. You are not sure you mean that it is in the handwriting of the 
judge or what? 

A. No; I say lam not sure that I made use of the exact state- 
ment of fact even when it was so filed in the handwriting of the 
judge. 

Q. Now, are you sure that you did not—are you? 

A. Now, am I sure that I did not? I should have felt it proper 
to do so if I thought it desirable, and, on the other hand, if I thought 
I could improve the statement of fact in any way I should have 
done so. 


And thereupon defendants read in evidence the deposition of A. 
P. Callahan as follows: 


1043 Testimony of A. P. Callahan, taken before Henry W. Bishop, 
master in chancery of said court, Wednesday, the 23rd day 
of November, A. D. 1881, on behalf of defendants. 


Q. You are one of the defendants in this case, I believe ? 

A. Yes, sir. 

Q. In the supplemental bill it is charged by complainant that the 
defendants, Callahan & Co., have announced in their catalogues the 
Illinois Reports under the name of Freeman’s Reports. What is the 
fact as to that? 

A. The facts are that the catalogues are made up largely by copy- 
ing from other catalogues, and undoubtedly that line in which Free- 
man’s Reports appeared was copied, without particular attention, by 
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the clerks who made up the catalogues or the first draft of them ; 
but we took care to prevent any misunderstanding on that point by 
putting underneath a full statement of the character of the new edi- 
tion, calling particular attention to the fact that they were re-edited— 
the volumes to be re-edited and the names of the editors. 

Q. Did that appear on the same page in the catalogues with the 
words I'reeman’s Reports? 


Objected to. 
A. Yes, sir. 


Q. Have you a catalogue with you? 
A. Yes, sir. 
1044 Q. Will you read from the catalogue the language to which 
you refer? 


Objected to on the ground that the book shows for itself. 


A. Underneath that portion of the description of the Illinois Re- 
ports which gives the names of the different reports we say: “ Vol- 
ume 32 to 46, inclusive, are re-reported and annotated with the refer- 
ences to all analogous cases throughout the entire set (those words 
being in capital letters todistinguish them from the rest of the matter, 
which is in ordinary type), each case being then accompanied by a 
brief of the subject-matter of the case. This, with the well-known 
superiority of its judiciary and the great diversity of litigation aris- 
ing in this State, make the reports of more than average value. 
The editorial work has been performed by Hon. J. M. Bailey, of 
Freeport; Hon. Levi. North, author of North’s Probate Practice ; 
Prof. V. B. Denslow, of the Union College of Law of Chicago; Prof. 
M. D. Ewell, of the Union College of Law and auther of Ewell on 
on Fixtures,” &e. 

(). With reference to the advertising by circulars, publications, 
and otherwise of these books by your firm state whether any sim1i- 
lar announcements to that accompanied the advertisements in all 
cases. : 

A. It appears everywhere where there is a description of the IIli- 
nois Reports. In the back part of the book, which is, asI say, 

copied from other catalogues, where there is no om 
1045 tion whatever of any edition, it is, of course, omitted. Nearly 

all the different sets that have been reprinted have been re- 
printed with notes—different sets of State Reports, and none of these 
are described in that portion of the catalogue which is purely chro- 
nological, but it was the aim of the house to eall particular attention 
to the fact that this was an entirely new edition and superior to the 
old one. 

Q. Was that, in fact, done in all your advertisements of these vol- 
umes mentioned in the supplemental bill? 

A. Yes, sir. 

(). Did those advertisements all indicate the names of the new 
reporters or editors of your books? 


Objected to. 
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A. I think they did. 

Q. State whether there is any general custom or usage in the trade 
with reference to cataloguing reports in that way by the name of 
the original reporter even though there may be subsequent editions 
by other editors or reporters. 

A. Well, as far as my knowledge and observation have extended, 
I don’t know of a single case in a catalogue where there has been 
any change made in the names of the reporters. 

Q. You mean the trade generally still indicate in their catalogue 
the name of the original reporter ? 

A. Well, that is the mode of making up catalogues. A catalogue 

is made up by copying from other cat: logue 3 lurgely —that 
1046 is, in reports. I never knew of a case where a cat: alogue had 

been made up by any firm of any account by going to the 
individual volumes of the sets and finding out who reported them 
and when they were published. 

Q. State whether Mr. Myers had ever called the attention of your 
firm to the use of the word- “ F'reeman’s Reports ” in your catalogue 
prior to the filing of the supplemental bill or made any objection 
or complaint prior to that time. 

A. No; 1 don’t see how he could. 

Q. Well, just state the fact. 

A. We constantiv called attention to the difference between the 
two sets, claiming that ours was superior, and pointing out what, in 
our judgment, constituted the superiority. 

Q. Had he in any way, directly or indirectly, ever made any ob- 
jection to the use of the word- “ Freeman’s Reports” in your cata- 
logue or advertisements prior to the filing of the supplemental bill ? 

A. Not that I know of. 

Q. What change, if any, did you make in that regard after the 
filing of the supplemental bill ? 


Objected to. 


A. When you directed our attention to the fact that exception was 
taken to the use of the name Freeman in our catalogue we deferred 
to your judgment in the matter and changed it, though our opinion 

was to the effect that it could not possibly mislead. 
1047 Q. Was that done immediately on the filing of the supple- 
mental bill ? 

Objected to. 

A. That was done immediately. 

Q. What instructions, if any, were given by your firm to your 
salesmen and employees with reference to the announcement of 
these volumes included in the supplemental bill ? 

Objected to. 

A. They were directed to call attention in every case where 
they attempted to sell or sold a set to the difference between the two 
editions to the fact that the annotated and re-edited edition was 
very much superior to the old and worth more money. 
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Q. Have those instructions been carried out, so far as you know? 

A. So far as I know, without an exception. 

Q. What has been the practice of your firm or employés in that 
regard where the volumes were bought in the store ” 

A. Invariably tine same, so far as my knowledge extends. 

Q. Have you in any way, directly or indirectly, represented your 
edition of these volumes, 39 to 46, as being the edition named by 
Mr. Myers? 

A. Never. Weask more money for our edition than the other was 
selling at. It would be folly to represent it as an inferior set value. 
Q. Then you never did, in fact, represent it as his in any way? 

A. Never did. 
1048 Q. State, if you can, the date of the publication by your 
firm of these several volumes mentioned in the supplemental 
bill, respectively. 

A. Volume 39 was published January 24, 1879; volume 41 was , 
published April 26, 1879; volume 42 was published December 10th, 
1878; volume 43 was published September 15th, 1878; volume 44 
was published April 26th, 1879; volume 45 was published March 
18, 1879; volume 46 was published October 25, 1878. 

Cross-examination by Mr. Le Moyne: 

Q. What do you mean by published ? 

A. Received from the binder and put on sale in the store bound. 

Q. When you say that in your notices you called attention to the 
difference between your own edition and the other edition, do you 
mean it was by printed circulars and catalogues ? 

A. Yes, sir. 

Q. How many of those did you have, and when were they issued ? 

A. The first circular, I think, that we issued was in March or Feb- 
ruary, 1877; it is on file in this case. In that we announced a new 
edition re-reported ; that was when we first concluded to republish 
them, or rather we first publicly announced the republication. In 

the different circulars of the legal books and in our catalo- 
1049 gues it was announced, I should think—perhaps all together 

we issued half a dozen different circulars or catalogues in- 
cluding that. 

(). Give the date of the issue. 

A. Of the issues of circulars and catalogues ? 

A. 2 

vou 

A. I can’t; we keep no record of these; we are issuing circulars 
all the time. 

Q. During what time? 

A. Between March, 1877, and—well, this catalogue we published 
in 1879—January, 1879—and [ think we published a four-page trade 
listin 1880. I should say, therefore, between March, 1877, and some- 
iime in 1880. 

Q. Between those two dates your recollection is that you issued 
about half a dozen circulars and catalogues in which mention was 
made of these reports; is that what you mean to say ? 
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A. Yes, sir. 

Q. And when you say that you have given the notices you mean 
that it was in those circulars and catalogues you gave them, do you? 

A. I can’t tell exactly what particular catalogues these were em- 
braced in or what particular circulars, but the aim of the house was 
to include them—that is, wherever we published Illinois Reports to 
include that. 

Q. I am not asking what the aim was; I am asking whether or 
not you have testified on your direct examination to the circulars 
and catalogues issued during the time you have now named as con- 
taining information which you say you gave in regard to these re- 
| ports ? 

1050 A. You, ar. 
@. You think there were about half a dozen ? 

A. I think there were about’half a dozen. 

Q. I will ask you to produce copies of them. 

A. Well, I can’t promise to do it now; we don’t make a rule of 
keeping copies of all our cireulars. 

Q. Have you looked to see what you have of them ? 

a No. | 

(. You made no examination to look them over and find what 
you had or to see what they contained ? 

A. No; I didn’t expect to be called upon for copies of the cireu- 
lars and catalogues. 

Q. I will ask you to produce copies of all the circulars and all the 
catalogues issued between the dates you have mentioned in which 
reference is made to these reports. 

A. Yes, sir; I will try and get them for you. 

Q. Is this catalogue that you have produced now in the same con- 
dition that it was when it was issued ? 

A. No; it was changed by direction of Mr. High. 

Q. For the purpose of this examination ? 

A. No, sir; 

Q..1 mean were the prices that are pasted on the same? 

A. In my direct examination I explained that when an exception 
was taken to our announcement of these reports, 51 to 95, as I'ree- 
man’s Mr. High asked us to change it and issue no more catalogues 

in that way. We demurred, because we didn’t think it was 
1051 necessary. ‘The change occurs only in that one word—Free- 
man’s Reports. 

Q. Will you please give the reporter the page? 

A. On page 121. ‘There is another place in the same catalogue, 
page XXX. Exception was taken by you, as I understand, in the 
supplemental bill to the use of the word “ Freeman’s” as misleading, 
as Mr. High asked us to change it, and we did so. We re-reprinted 
this slip and changed the word from Freeman’s to Illinois and put 
it in there, so that we are sending out our old catalogues printed 
before that changed, as directed by Mr. High, with this slip an- 
nouncing this difference. 

Q. That slip there was printed and pasted on after the filing of 
the supplemental bill in this case? 
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A. After he directed us to do so. 

Q. And I understand he directed you to do so in consequence of 
the filing of this supplemental bill ? 

A. I presume so. 

Q. And this catalogue you now produce is not in the same condi- 
tion as it was at the time the bill was filed ? 

A. With the exception of that one word, Freeman’s. 

Q. In both places ? 

A. In both places; it is now Illinois. 

Q. Haven’t you circulated that same catalogue without these 
changes since that time? ! 

A. Not since we were advised by Mr. High not to do so. 

@. Can you fix the date? 

A. Perhaps Mr. High can. 


1052 Counsel for defendant- states that it was immediately upon 
the filing of the supplemental bill. 
Q. Will you swear that since you were so advised none of the 
copies have been circulated except as changed in this manner? 
A. Not to my knowledge; we immediately directed the change to 
be made. 


And thereupon the defendants read in evidence the deposition of 
A. N. Waterman, as follows: 


1053 A. N. Waterman, a witness on behalf of defendant-, whose 

testimony was taken before Henry W. Bishop, master in 

chancery of said court, on Wednesday, the twenty-third day of No- 
vember, A. D. 1881, in said cause. 


Int. 1. Please state your name, residence, and occupation. 

A. N. Waterman; I reside in Chicago, and am a lawyer. 

Q. How long have you been engaged in the practice of law? 

A. In this city, since 1865. 

(). Are you familiar with the Illinois Reports, volumes 39 to 46, 
inclusive, excepting 40, which is not in issue here, as originally re- 
ported by Mr. Freeman, and also with the corresponding volumes as 
published by the defendants, Callahan & Co.? 

A. Yes: somewhat. I have owned both sets—that is, 1 owned 
the edition reported by Mr. Freeman prior to the fire, and then sub- 
sequent to the fire, for 4 or 5 years, | had in my office the same, 
and since 1877, I think it was, | have had the edition of those vol- 
umes published by Callahan, with the exception of 40. 

Q. You mean since the Callahan edition appeared and was pub- 
lished ? 

A. Since the Callahan edition appeared ; yes. 

Q. The testimony shows that they were published in 1878 and ’9. 

A. Some of them were in 1877, 1 think. I got them from 
1054 time to time, as they were brought out by Callahan. 

Q. State whether you ever made a comparison of the re- 
spective editions, the Myers & Callahan edition, of these volumes, 
39 to 46, inclusive, with reference to the point of similarity or points 
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of similarity or difference between them ; if so, state fully what you 
did in that regard and the results of your comparison. 

A. Well, the volumes after the 40th that were reported by Mr. 
Denslow [ made an examination of; compared them with the same 
volumes reported by Mr. Freeman. : 

Q. Did you include the 39th ? 

A. I did look at the 39th some, but not as fully as I did of the 
others. 

Q. Go on and state, in your own way, what comparison you made 
and the result of it. 

A. Well, I took the volumes reported by Mr Denslow myself, and 
had a clerk in my office take the volumes reported by Mr. Freeman, 
and commenced taking four or five cases at random—in some in- 
stances more than that number of cases—and read the syllabi. 

q. That many cases in each volume? 

A. That many cases in each volume; read the syllabi and the 
statement of facts, if there was any, and also the briefs and authori- 
ties counsel gave, if any were given, and then taking 6 or 7 subjects 
in the various indexes and reading them in the same way, while | 
was at the same time looking over the same subjects in Denslow’s ; 

that is the special examination I made. Of course, I have 
1050 a great many ‘times, in looking over the volumes, seen the 

various things which I have mentioned—that is, the various 
syllabi, statement of facts, Ke. 

@. Now, what was the result of this examination with reference 
to disclosing any poinis of similarity or difference in the two edi- 
tions ? 

A. I didn’t find in any case in this special examination that I 
made—I have never noticed in any case—that either the syllabi or 
statement of facts or the briefs of counsel in the indexes were alike 
in any other respect than a similarity which would exist in any ac- 
count which two persons might give of a document which they had 
read. There were some syilabi—that is, where there are 7 or 8 of 
syllabi to one case—there were some instances in which one syllabi 
would read very much alike in both Denslow’s report and in Mr. 
freeman’s, but in every instance where I found that thing in look- 
ing at the opinion in the case I found that the syllabi was taken 
almost entirely bodily from what was stated in the opinion. 

Q. How was it with regard to the statements of the facts ? 

A. So far as I examined the statements of fac ts, where both par- 
ties had given a statement of facts, there were no instances alike, 
and I found a good many cases in which Mr. Denslow had given a 
statement of facts where Freeman had not given any; also cases 

where Mr. Denslow had given briefs of counsel authority 
1056 where Mr. Freeman had not given any. 
Q. Did you find any instances where Freeman had given 
a statement of facts or an abstract of the arguments of the counsel 
where additional matter appeared in the corresponding abstract of 
Mr. Denslow ? 

A. I couldn’t say as to that, except this: That the statement of 

facts given by Mr. Denslow appeared to be fuller, more complete, 
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and in no instance were they the same. What I mean by being the 
same, in no instance was the language the same, but they were re- 
lating to the same subject, and they were taken, I presume, from 
the same document, and of course the main features, so far as the 
result, the conclusion, arrived at is concerned, they would be the 
same. 

(). In regard to authorities cited or briefs of counsel did you find 
any difference ? 

A. I found that Mr. Denslow gave a much fuller and much more 
complete report than Mr. Freeman. 

Q. You mean he gave a great many additional authorities ? 

A. Tae 

Q. How was it with regard to indexes? 

A. The indexes were not alike at all. They did not always index 
the same opinion, the same title; the arrangement was different ; 
the language was different. 

. How was it with regard to foot-notes ? 

A. The volumes reported by Mr. Denslow contained, all through 

them, a great many notes, illustrated notes in many instances, 
1057 and such notes or notes of any kind are almost entirely want- 
ing in the volumes reported by Freeman. 

@. What did those foot-notes embrace? 

A. They embraced, apparently, a research, the result of a research 
made by the reporter, in which apparently he has given his own 
views of a great many decisions that have been made and cited a 
great many authorities which probably he has found himself. 

Q. You found nothing corresponding in Freeman’s book ? 

A. Nothing. 

(). State whether you have used the Callahan edition of these 
volumes constantly in your practice since they appeared. 

A. I have. 

Q. I understand that you had used the Freeman volumes before 
the Callahan volumes appeared ” 


A. Yes. 
(). Constantly in your practice ? 
A. Yes. 


©. And from such use and examination of tite two editions of 
these volumes, what would you say as to the superiority of the one 
over the other, if either is superior? 
A. I think the volumes reported by Mr. Denslow are much supe- 
rior to those reported by Mr. Freeman. 
Q. In what respect ? 
A. I think they are superior in this, that the citation of authori- 
ties given is much more extensive—I mean the authorities 
1058 given by counsel in the cases—but the particular element of 
superiority, I think, is in the foot-notes; I regard them asa 
very valuable addition. 
(. From your examination and use of these two different editions, 
what would you say as to the probability of a purchaser of ordi- 
nary intelligence being likely to mistake the one for the other, or to 
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buy the Callahan edition under the impression that he was buying 
the Freeman edition ? 

A. Well, I should say that if he examined the volumes with any 
sort of care—looked through them at all—that the very numerous 
and extensive foot-notes, as they are in the volumes reported by Mr. 
Denslow, would attract his attention at once and he could not fail to 
observe that that was a different edition from that reported by Free- 
man. They are in a different type, and that would catch his eye at 
once, and they occupy quite an amonnt of space. 

Q. Wouldn’t that difference, in your judgment, be apparent in 
almost any case in these volumes, at random ? 

A. No; there are cases in which I don’t think it would be. A 
man might light upon a volume and not observe such a case, but I 
think a very strong probability is that in opening the volume he 
would observe such foot-notes. . 

Q. How would it be with reference to the title page? 

A. In what regard ? 
1059 Q. As to whether the purchaser would be likely to mis- 
take the one for the other? 

A. I do not remember to have observed the distinction of the title 
pages other than I think now I have observed upon the title page 
reported by V. b. Denslow. I think I noticedthat. I don’t think I 
noticed any difference other than that. 

Q. Do I understand that these special cases in which you have 
made the careful comparison as described were taken by you merely 
at random or without any selection ? 

A. Without any selection other than that in two or three volumes. 
I took 1, 2, or 3 of the first cases afterwards at random without any 
suggestion or any endeavor whatever to select cases, but took them 
at random. 

Adjourned to Friday, 2 o'clock p. m., Nov. 25th, 1881. 


And thereupon defendants read in evidence the deposition of A. 
P. Callaghan on further cross-examination as follows: 


1060 Testimony of A. P. Callaghan, taken before Henry W. Bishop, 
master In chancery of said court, on Monday, the twelfth 
day of December, A. D. 1881, on behalf of defendants. 


A. [instructed our clerks all over the store — for such copies of 
circulars and catalogues as contained the detailed description of the 
Illinois Reports reprinted and find four, which are herewith sub- 
mitted. These are all that we can find. By consent of the counsel 
for both parties I cut out of our catalogue bearing date 1879, and 
concerning which [ testified in my former examination, pages num- 
bered three XXX, and the same is annexed to my deposition, Ex- 
hibit No.1 XA, this page being similar to pages 53 and 54 of the same 
catalogue hereto annexed and marked Exhibit No.2 X. In the cat- 
alogue of October, 77, I have cut out page 14, which is made Exhibit 
No. 3 X,and in the same catalogue the last page, being a part of the 
cover, is made Exhibit No.4 X. Exhibit No.5 X is a circular issued 
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by us about December, 1877. Exhibit No.6 X I do not know when 
it was first issued, but we are circulating it now. 
Q. State whether or not you have inserted any advertisements in 
any of the State Gazeteers this year. 
A. I think not. 
Q. In the circular No. 6 X, which you have just offered, I find 
the word Freeman under the head of Illinois Reports, the 
1061 word Freeman erased in pencil. State whether that has been 
erased in all these circulars that have been sent out by the 
firm since the time the change was made, as before testified by you. 
A. It has been done. 
Q. When was the change made? 
A. Immediately upon our notification by Mr. High that, in his 
judgment, it was necessary. 
Q. Fix the date as near as you can. 
A. I eannot do that without Mr. High’s assistance; it was imme- 
diately after he made the point. He came, I think, that same day, 


Counsel for defendant- states to the witness he notified them to 
make such change, and immediately after the filing of the supple- 
mental bill in this case. 


Q. Have you seen your advertisement of these books in the Mich- 
igan Gazeteer for 1881? 

A. No; I have not. I made out the copy for all the gazeteers in 
which we advertise, but I think I made none out this year. I have 
not seen any of our advertisements this year in any gazeteer. 

(. Don’t you know it appears in the Michigan Gazeteer for 1881 
as reeman’s Report? | 

A. I don’t know that; if it was so it was done before Mr. High 
notified us. 


1062 Exuipit No. 1 X. 
AAX. List of Publications of Illinois Reports. 


Reports of cases in the supreme judicial court of Illinois, compris- 


Ing— 


Breese’s Reports, 1 IIl., 1819-1831, 1 vol.......--.-...... 6 00 
Scammon’s Reports, 2-5 IIl., 1832-1843, 4 vols. .---..----- 30 00 
Gilman’s Reports, 6-10 Ill., 1844-1848,5 “ ---.--.-..- a oan 
Peck’s Reports, li-@U i0l., 100? iee 20. keene - 150 00 
Illinois Reports, 31-95, I1l., 1863-1878,65 “  ....------- 209 25 


Volumes 32 to 46, inclusive, are re-reported and annotated with 
reference to all the analogous cases throughout the entire set, each 
case being thus accompanied by a brief on the subject-matter of the 
case. This feature, the well-known ability of its judiciary, and the 
great diversity of litigation arising in this State make the reports 
of more than average value. The editorial work has been per- 
formed by Hon. J. M. Bailey, Freeport; Hon. Levi North, author 


x 
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of “ North’s Probate Practice:” Prof. V. B. Denslow, of the Union 
College of Law, Chicago, and Prof. M. D. Ewell, of the Union Col- 
lege of Law and author of “ Ewell on Fixtures,” ete. 
The Reports of the State of Illinois have acquired a very high 
reputation throughout the Union—American Law Register. 
We notice here almost all the questions discussed and determined 
which we should expect to find in the current volumes of re- 
ports in any of the older States. * * * For private libra- 
1063 ries few State Reports will be found more valuable—Ameri- 
can Law Register. 
In press.—A new and complete Illinois Digest, embracing all the 
reports from the beginning to the year 1879. 


Iglehart’s Civil Practice. 


A treatise on pleadings and practice in civil cases in the courts of 
Indiana, with forms, by Hon. Asa Iglehart, 1 vol. Svo, price, $6.00 
net. 


1064 Ex. No. 2 X. 

o4. Callaghan & Co.’s. 
Gilman’s Reports, 6-10 IIl., 1844-1848, 5 — .---..------- 37 50 
Peck’s Reports, 11-30 III., 1849-1862, 20 “ ......--.-- .- 150 © 
Illinois Reports, 31-95 IIl., 1863-1878, 65 “ -------...-.. 209 25 


Volumes 32 to 46, inclusive, are re-reported and annotated, with 
references to all the analogous case- throughout the entire set, each 
case being tlius accompanied by a brief on the subject-matter of the 
case. This feature, the well-known ability of its judiciary, and the 
great diversity of litigation arising in this State make the reports of 
more than average value. 

The editorial work has been performed by Hon. J. M. Bailey, 
Freeport; Hon. Levi North, author of “ North’s Probate Practice ;” 
Prof. V. B. Denslow, of the Union College of Law, Chicago, and 
Prof. M. D. Ewell, of the Union College of Law and author of 
“ Ewell on Fixtures,” ete. 

The Reports of the State of Illinois have acquired a very high 
reputation throughout the Union.—American Law Register. 

We notice here almost a!l the questions discussed and determined 
which we should expect to find in the current volumes of reports in 
any of the older States. * * * For private libraries few State. 
Reports will be found more valuable—American Law Register. 

Indiana Criminal Practice, a treatise on the practice in criminal 
cases in the different courts of the State of Indiana, by Alfred Moore, 
1 vol., 8vo, 1150 pages, $6.00 net. 

Indiana Civil Practice, a treatise on pleadings and practice 
1065 in civil cases in the courts of Indiana, with forms, by Hon. 
Asa Iglehart, 1 vol., 8vo, $6.00 net. 
Injunctions. See High. 
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Indermaur, an epitome of leading conveyancing and equity cases, 
with some short notes thereon, for the use of students, by John In- 
aermaur, 8vo, cloth, $2.50. London, 1874. 

Indermaur, an epitome of leading common law cases, with some 
short notes thereon, chiefly intended as a guide to Smith’s Leading 
Cases, 8vo, cloth, $2.00. London, 1874. 

Indermaur’s Self Preparation for Final Examination, containing 
a complete course of study, with statutes, cases, and questions, 8vo, 
cloth, $1.25. London, 1874. 


Catalogue of law books. od. 


Hughes’ Equity Draftsman, being a selection of forms of plead- 
ings in suits in equity, originally compiled by F. M. Van Heythuy- 
sen, revised and enlarged with numerous additional forms and 
practical notes by E. Hughes, fourth American edition, with copious 
notes and references to American cases, by a member of the Phila- 
delphia bar, 8vo, $7.50. Philadelphia, 1861. 

Hume’s History of England, new stereotype edition, large type, 6 
vols., 8vo, cloth, $15.00; library sheep, $21.00; half calf, marbled 
edges, $27.00. Boston, 1872. 

Humphrey’s Precedents, precedents in suits at law, by C. Hum- 

phreys, 2 vols., 8vo. New York, 1845. 
1066 Hunter’s Suit in Equity, proceedings in a suit in equity, 
with an appendix of forms, by S. J. Hunter, 8vo, $1.50. Phil- 
adelphia, 1860. 

Huntington (C. B.), Trial for Forgery—plea, insanity—Svo, $3.50. 
New York, 1857. 

Hurd on Habeas Corpus, a treatise on the right of personal liberty 
and on the writ of habeas corpus, by R. G. Hurd, Svo, second edition, 
with copious notes and references to recent cases, by Hon. F. Hurd, 
Svo, $7.50. Albany, 1876. 

Hurd’s Law of Freedom and Bondage, law of freedom and bond- 
age in the United States, by J. C. Hurd, 2 vols., 8vo, $10.00. Boston, 
1858-62. | 

Iglehart’s Indiana Treatise, a treatise on the law relating to the 
powers and duties of justices of the peace and constables in the State 
of Indiana, conforming to the statutes in force Jan. Ist, 1877, Svo, 
$6.00. Cincinnati, 1877. 

lvlehart’s Civil Practice, a treatise on the practice in courts of ree- 
ord under the code of civil procedure of the State of Indiana, with 
forms, by Asa Iglehart, 1 vol., Svo, $6.00 net. 

[Illinois Digest, digest of the Illinois Reports from 1 to 85, inclu- 
sive. In preparation, Chicago. 

Illinois Reports, reports of cases in the supreme judicial court of 
[llinois, comprising— 


Breese’s Reports, 1 IIl., 1819-1831, 1 vol.................-. 6 00 
Scammon’s Reports, 2-5 IIl., 1832-1843, 4 vol... ....--.-- 30 00 
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1067 Exuipit No. 3 X. 
14. 


Illinois Reports—Reports of cases argued in the supreme judicial 
court of Illinois, comprising— 


Se SEONES. 2 16 De ib ccnicicemeconeweninen anne $270 00 
ET SINE 0o BO Di ends nunnncnnnncdenememnna 40 00 
ee ERORRR ET 60 TE rien contin se ocmsenncimdineeninineda 118 75 

Be I ies ttthiiiihsnisieesteninteiemisianianisaiied a ake’ Gi i $428 75 


gres~ Where complete sets are taken 20 per cent. discount will be 
made from this price. 

For about twenty years complete sets of these reports could not be 
obtained except at exorbitant prices, and even then with difficulty, 
as many of them were out of print and scarce. 

In March last we commenced to reprint vols. 1 and 19 to 46, in- 
clusive, and have now issued all but vols. 41—46, inclusive, and these 
will be issued within sixty days. We may be pardoned for feeling 
somewhat proud of this fact, for it is a feat never before equalled in 
the history of our business. 

The stereotyping and printing of these twenty-nine volumes of re- 
ports means an expenditure of over $40,000, without aid from the 
State in any form, and during eight months of the greatest depres- 
sion the country has ever experienced, 

Volumes 32 to 46, inclusive, are re-reported and annotated with 
references to all the analogous cases throughout the entire set, each 

case being thus accompanied by a brief on the subject-matter 
1068 of thecase. This feature, the well-known ability of its judi- 

cilary, and the great diversity of litigation arising in the State 
make the reports of more than average value. The editorial work 
has been performed by Hon. J. M. Bailey, Freeport; Hon. Levi 
North, author of “ North’s Probate Justice: ” Prof. V. B. Denslow, of 
the Union College of Law, Chicago, and Prof. M. D. Ewell, of the 
Union College of Law and author of “ Ewell on Fixtures,” ete. 


1069 Exuisit No. 4 X. 


Summary of Reports. 


Wisconsin Reports, complete, 44 vols. in 43 -----.. ----- $220 00 
Illinois Reports, complete, 81 SE OE EASE ieee 428 75 
California “ . 52 Tenis vawiidine 260 00 
Nevada 2 : 1] F< iaeleingeinenaiagiavciudiainiane 40 50 
Oregon . 6 o ”  netiniiesiien sienna 30 OU 

$979 25 


ges We will sell all for $800. 
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U. S. Cireuit Court. 


Diesels § Reports, 7th ciremil, G VON .ncndnnnncn enneuee $45 00 
Woolworths’ “ Sth “ Ee Gee RE A -7 5O 
Sawyer's 6 9th " ae uiieiatenmeege 19 50 
W ood’s ™ Sth 2 TT os edie chietineeesiatuin 15 GO 
W allace’s . od . re ee 7 50 
$94 50 
Ras> We will sell all for $80.00. 
American Criminal Law seports, vol. 1 ................... $6 50 
L070 Exnisit No. 5 X., 


Standard Law Books. 


[Illinois Reports.—Reports of cases argued in the supreme judicial 
court of Illinois, comprising— 


pisimete omerte, 3 40 Ge iis Se aii irene _.. $270 00 
Fisenoes: c0enedes, 21 00 Ginn nnddasndesenes cccannmmne 40 0O 
iiinote Reporte, €7 60 Gb. nnndssconnnw cenman os ow ements 

(ye te RR an a $428 75 


kes When complete sets are taken 20 per cent. discount will be 
made from this price. 7 

lor about twenty years complete sets of these reports could not be 
obtained except at exorbitant prices, and even then with difficulty, 
as many of them were out of print and scarce. In March last we 
commenced to reprint vols. 1 and 19 to 46, inclusive, and have now 
issued ail but vols. 41—46, inclusive, and these will be issued within 
sixty days. 

We may be pardoned for feeling somewhat proud of this fact, for 
it is a feat never before equaled in the history of our business. 

The stereotyping and printing of these twenty-nine volumes of 
reports means an expenditure of over $40,000 without aid from the 
State in any form, and during eight months of the greatest depres- 
sion the country has ever experienced, 

Volumes 32 to 46, inclusive, are re-reported and annotated with 
references to all the analogous eases throughout the entire set, each 
case being thus accompanied by a brief on the subject-matter of the 

Case. 
LO71 This feature, the well-known ability of its judiciary, and 
the great diversity of litigation arising in this State make the 
reports of more than average value. ‘The editorial work has been 
performed by Hon. J. M. Bailey, Freeport; Hon. Levi North, author 
of “ North’s Probate Practice;” Prof. V. B. Denslow, of the Union Col- 
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lege of Law, Chicago, and Prof. M. D. Ewell, of the Union College 
of Law, and author of “ Ewell on Fixtures,” ete. 


Moore’s Civil Justice. ‘ 


A treatise on the jurisdiction of and practice before justices of the 
peace in civil actions in the State of Illinois, with practical forms, 
adopted to the Revised Statutes of 1874, by Hon. Ira M. Moore, 
1 vol., 8vo, 1,020 pages, price $7.50. 

I have examined Moare’s Civil Justice; it is the most practical 
and useful law book for years, and it will be of eminent service to 
the practitioner as well as to the justices of the peace. Its argument is 
admirable, the law under appropriate heads is concisely and cor- 
rectly stated, and the authorities cited. No lawyer, justice, or judge 
should be without this book. —Hon. H.M. Vandeveer, circuit judge, 
20th circuit. 

Moore’s Criminal Law. 


A treatise on the jurisdiction of and practice before justices of the 
peace and in courts of record in criminal eases in the State of Ili- 
nois, with practical forins, by [ra M. Moore, author of “ Moore’s 

1072 Civil Justice,” one large volume, over 900 pages, $7.50. 
This is a companion volume to the author’s work on the Civil 
Practice before Justices, which has lately been published and which 
has met with so favorable a reception as to justify the publishers in 

declaring it unexampled in the history of their business. 


American Criminal Law Reports. 


A selection of contemporary important criminal cases from the re- 
ports of the various State and Federal cases, and those of England, 
with very full and exhaustive notes and references, by John G. 
Hawley, late prosecuting attorney, Detroit, Mich., vol. |, 8vo, $6.50, 
ready Nov. 10th. 

The plan of this series is similar to that of “Green’s Criminal Law 
Reports,” which were terminated by the death of the author. It 
consists in selecting those cases of general and paramount import- 
unce from all sources and adding exhaustive notes and comments, 
each note constituting in fact a brief on the subject-matter of the 
decision. 

It is designed to continue the series as long as there shall be a 
demand for it, and with this object we shall spare neither money 
nor pains to make it worthy of a large as well as lasting demand. 
[t is our hope to make it the most useful set of criminal reports in 
existence, and necessary to prosecuting officers and others engaged 
in criminal] practice. 


Stager’s Road and Bridge Laws of Illinois. 


Being the statutes now in force in this State, with very 

1073 copious notes following each section, showing the construction 

the different courts of this country have given to that of a 
similar section, by Walter Stager, ready in March. 
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Any of the above sent prepaid on receipt of price by— 
CALLAGHAN & CO., 
161 Clark St., Chicago, Ill. 


Puterbaugh’s Common-Law Pleadings and Practice. 


A practical treatise on the forms of common law actions, plead- 
ings, and practice now in use in the State of Illinois, by Sabin D. 
Puterbaugh, one of the judges of the circuit court, fourth edition, 
1876, 8 vo, law sheep, $7.50. 

Though an Illinois book, it will be useful and convenient in such 
other of the States as retain the common-law practice. Where pre- 
cedents in like eases were found in Chitty their general frame-work 
has been retained, but redundant words and averments rejected. 
New forms have also been added, among others forms of declara- 
tions in actions under the liquor law of 1872.—Chicago Times. 


Puterbaugh’s Chancery Pleading and Practice. 


A practical treatise on the form of chancery suits, pleading, and 
practice now in use in the State of [llinois and wherever the same 
system prevails, with forms of bills, answers, pleas, demurrers, ex- 

ceptions, petitions, orders, decrees, etc.., by Sabin D. Puter- 
1074 baugh, late one of the judges of the circuit court, S8vo, law 
sheep, S750. 

The book is‘adapted to our practice, and no practitioner in the 
State can afford to practice law without a copy in his office. The 
book will be found to be a great convenience to the profession.— 
Monthly Western Jurist. 

We do not hesitate to reeoommend this work without qualification 
to the profession in Illinois and in those States which havea similar 
system of equity procedure.—Central Law Journal. 


Adam’s and Durham ’s Real Estate Statutes and Decisions of 
[llinois. 


The real estate laws of Illinois from the earliest territorial period 
down to the present day, together with a complate digest of the 
decisions of the supreme court construing these statutes, and copious 
explanatory and critical notes, by Hon. J. B. Adams and W. J. 
Durham, of the Chicago bar, 2 vols., 2,000 pages, 8vo, law sheep, 
$12.00. 

It is well known that the legislative enactments of the Territory 
and State relating to real estate are scattered through a large num- 
ber of volumes of statutes which are now practically inaccessible, 
as but very few are in existence, and even if they were in existence 
there would be great difficulty and labor, involving the loss of valu- 
able time, in ascertaining the condition of the law from so large a 
mass of undigested matter. 
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1075 Gilbert’s Railway Law in Illinois. 


The relation of railroads to the people as set forth in the Constitu- 
tion of the United States and the decisions of Illinois, together with 
the decisions of other States and the Federal courts upon the consti- 
tutional questions involved, with an introduction by Hon. J. M. 
Palmer, and an appendix showing the condition of all the railways 
in the State and the tariff schedule prepared in accordance with law, 
by Frank Gilbert, Svo, law sheep, $3.50. 


North’s Probate Practice. 

A treatise on the practice in probate courts in the probate of wills 
and settlement of estates in the State of Illinois, with forms of wills, 
codicils, petitions, orders, reports, settlements, and clerks’ entries 
used in county courts in the administration of estates, by Levi 
North, 8vo, law sheep, $5.00. 

This admirable book must prove of indispensable assistance to the 
profession in Illinois. We find the work also of great practical as- 
sistance to the profession in other States than Illinois, for the reason 
that, although based upon the Illinois statutes and decisions, yet 
frequent references are made to the decisions of many of the States 
and to text books, and because of the great similarity of the statutes 

of all the States on probate practice.—Southern Law Review. 
1076 In press.—A_ new digest of the Illinois Reports, from the 
organization of the court to the present day, by Hon. M. D. 
Ewell, author of Ewell on Fixtures. 
Any of the above sent prepaid on receipt of price by— 
CALLAGHAN & CO., 
161 Clark St., Chicago, Ill. 


1077 Exuisit No. 6 X. 
list of Publications of Callaghan & Co., Chicago, Ill. 


Illinois Reports——Reports of cases in the supreme judicial court 
of Illinois, comprising— 


Breese’s Reports, 1 IIl., 1819-1831, 1 vol...-....----..-... $6 00 
Scammon’s Rep., 2-5 IIl., 1832-1843, 4 vol._-.-..-...---- 30 00 
Gilman’s Rep., 6-10 IIl., 1844-1848, 5 vol................ 37 50 
Peck’s Rep., 11-30 IIl., 1849-1862, 20 vol............._-- 150 00 
Freeman’s Rep., 31-46 III., 1863-1868, 16 vol.....-...---- 75 00 


Vo.umes 32 to 46, inclusive, are re-reported and annotated with 
references to all the analogous cases throughout the entire set, each 
ease being thus accompanied by a brief on the subject-matter of the 
ease. This feature, the well-known ability of its judiciary, and the 
great diversity of litigations arising in this State make the reports 
of more than average value. The editorial work has been performed 
by Hon. J. M. Bailey, Freeport; Hon. Levi North, author of “ North’s 
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Probate Practice;” Prof. V. B. Denslow, of the Union College of Law, 
Chicago, and Prof. M. D. Ewell, of the Union College of Law, and 
author of “ Ewell on Fixtures,” ete. 


And thereupon defendants read in evidence the further deposition 
of A. N. Waterman as follows: 


1078 ‘Testimony of A. N. Waterman, taken before Henry W. 

Bishop, master in chancery of said court, on Monday the 

twelfth day of December, A. D. 1881, on behalf of defendant- in 
said cause. 


Q. You stated in your former examination that you had exam- 
amined all the volumes mentioned in the supplemental bill, with 
the exception of 89, which you had only examined cursorily. State 
whether you have since made a further examination of volume 39; 
dnd, if so, with what result. 

A. I have since examined volume 39, and I have the same to say 
with reference to it that I said in reference to the other volumes. J. 
have examined it in that way—that is, taking a number of cases at 
random and comparing the syllabi of the book as reported by Dens- 
low and Bailey, and the same syllabi as made by Mr. Freeman, and 
as to the statement of the cases and the briets of counsel, and also 
examined the index. 

. You found no greater resemblanees than, as I understand you, 
between volume 39 of the respective editions than you did between 
the other volumes of which you have already testified ? 

A. No, sIr. 

Q. Why was not volume 39 included in your first examination ? 

A. I did not understand I was requested to make an examination 
of 39. 


Cross-examination by Mr. Le Moyne: 


1079 Q. You say you took a few cases at random from each vol- 
ume ? 
A. Yes, sir. 


(. How many in 39? 
A. Ten cases. 

. How many in 40? 
A. None in volume 40. 
Q. How many in 41? 
A. Eight. 

Q. How many in 42? 
A. Seven. 

Q. How many in 43? 
. How many in 44? 
A. Seven. . 
Q. How many in 45? 
A. Eight. 

Q. How many in 46? 
A. Fifteen. 
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Q. I understand the result of this examination was that you 
found a substantial difference in your opinion between the syllabus 
of the case in Freeman and the same case in a Callahan issue ? 

A. Yes, sir. 

Q. In what did that difference consist, in the. matter of the syl- 
labus or in the form of the syllabus? 

A. In the form of the svllabus. The matter ih some cases is dif- 
ferent, and I repeat what I said on the direct examination as to 
that, that in the main the substance—that is, what is arrived at by 

the syllabus in Freeman and in Denslow—is the same, but it 
1080 is stated in a different form. The difference apparently is 

that what it would be from two people reading the same docu- 
ment and then endeavoring each to set down their own conclusions 
as to what was contained in the document. 

Q. Then you mean to say there is a substantial difference in the 
arrangement and form of the syllabus ? 

A. Yes, sir. | 

Q. Did you find also, in your opinion, a substantial difference in 
the verbiage ? 

A. Yes, sir. 

Q. I suppose you only testify about these particular cases you ex- 
amine. Do you undertake to testify to the other contents ? 

A. No, sir; Ido not. I have made a memorandum of a certain 
number of cases. There are some other cases I have looked at, but 
did not examine carefully enough to make a memorandum, and | 
have never noticed such a similarity as would seem to me to indicate 
that one had been copied from the other. | 

Q. Was it explained to you before you made an examination that 
one of them had been copied from the other ” 

A. No; there was not any explanation, but of course I knew the 
pendency of this suit, and I knew that it was claimed that the vol- 
umes brought out by Callaghan infringed the volumes brought out 
by Myers. 
Q. Did you not understand the object of your examination 
1081 was to ascertain if one had been copied from the other? 

A. Nothing of that kind was said to me. 

Q. What were you told was the object of making this examina- 
tion? I suppose an object was assigned. Now, what was it? 

A. My impression is, no object was assigned. I can give just ex- 
actly what was said on the subject and how it came abont. 

Q. You say your recollection is no object for your examination | 
was assigned. Is that so? 

A. I think that is just so. I think I was asked to examine them 
with a view to testifying in the case. My recollection is it was not 
even said with a view to see whether I could find any difference. | 
ought to state that prior to that I had expressed an opinion to Mr. 
Denslow about his reporting. 

Q. Before you came here to testify did you inform Mr. Denslow, of 
the counsel of defendant-, of the result of your examination and what 
your opinion was on this question ? 

A. Before I testified here to-day linformed Mr. High what the re- 
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sult of my examination was, and I had a conversation with Mr. 
High before I testified at all, but my impression is in that conversa- 
tion I did not = him what the result of my examination was. He 
knew, I may say, that I had talked with Mr. Denslow. 
Q. "le base the opinion you had expressed to Mr. Denslow ? 
1082 A. At any rate, he knew 1 had talked with Denslow and 
did yot know it from me. 

Q. Look at the case in volume 41, page 382, Malert vs. Butcher, 
and state how many divisions there are of the syllabus in each vol- 
ume in Freeman’s book and in Denslow’s book. 

A. In Denslow’s book there are two divisions of the syllabus and 
in Freeman’s book there are three divisions. 

Q. Read 1 and 2 of Freeman’s book and compare it with 1 
Denslow’s, and tell me if you consider those similar or not. 

[ consider that the language or verbiage of the two are essen- 
tially different. 

Q. How are they in arrangementand the substance of them; are 
they similar or dissimilar ? 

The doctrine enunciated in the two is the same, but the method 
of stating the same is essentially different. 

Q. Now, look at No. 3 in Freeman’s book and compare it with 
No. 2 in Denslow’s, and state whether you consider those similar 
or not. 

A. Those are similar. 

Q. Take the case of Heacock vs. Durand, vol. 42, page 230, and 
examine the syllabi and statement of briefs in the book of Free- 
man and compare them with Denslow’s book, and state whether or 
not they are similar, in your opinion, or whether there is an essen- 
tial difference. 

A. I consider that they are essentially different. 

Q. Essentially different in what regard ? 
1083 A. In the language and in the method of stating what is 
the substance of the conclusion of each. 

Q. You are now referring to the syllabus ? 

A. lam referring to the syllabi. As to the statement of facts, 
there is no statement of facts in either. In Freeman’s there is a 
little statement of what the counsel upon each side claim, comprising 
four or five lines for the counsel of appellant and four or five lines 
for counsel of appellee. Denslow omits that. The authorities cited 
are the same. 

Q. Now look at page 457 of the same vol. and compare the sylla- 
bus of one with that of the other and state whether, in your opinion, 
they are similar or essentially different. 

A. I think there that the method of stating what was decided by 
the court is essentially different. 

Q). Is the verbiage the same or essentially different also, in your 
opinion ? 

A. 1 mean by the verbiage the arrangement of words, as well as 
the words, too, and in that respect | they are essentially different. 

Q. Now look at vol. 43, page 22, and state whether the arrange- 
ment of the syllabi are similar or different in the case of McDonald 
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vs. Madison. First observe the catch lines; is there any similarity 
in ee ? 
. The catch line under No. 1 in Freeman’s is essentially 
1084 like catch line No. 1 in Denslow’s; catch line No. 2 in 
Freeman’s is not like that in Denslow’s; at the same time 
there is a similarity between the catch lines No-. 2. 

Q. Then is there a similarity in the syllabi? 

A. I think the syllabi are essentially different. 

Q. Look at page 146 of the same volume, Douglas vs. Parker, i 
tell me whether there isa similarity there in the syllabus of the 
Denslow volume and that of Freeman. 

A. Both in Freeman’s and Denslow’s syllabus No. 1 is the prin- 
cipal; those are unlike. Syllabi No-. 2 in each is very short, con- 
taining in one volume 11 words and the other 13, and they are 
essentially alike. 

Q. Turn to page 256 of the same volume, Andrews vs. Black, and 
state whether No.1 of the syllabus is similar or dissimilar in the 
two books. 

A. They are not alike; there is some similarity. 

Q. Is there more similarity between those two than the others that 
you testified in regard to in your direct examination, or about the 
same? 

A. There is more similarity in most of those which I have exam- 
ined, but in this case I do not see anything to indicate that one was 
copied from the other, and there seems to be such a difference as 
would not ordinarily occur where two people have read the same 
document and endeavored to put down in writing what is con- 

tained. 
1085 Q. ‘Turn to vol. 44, page 74, Chicago & Northwestern Rail- 
way vs. Dement, and examine the Ist division of the syllabus 
in each book and state whether or not, in your opinion, they are simi- 
lar or dissimilar. 

A. In No. 1 they are similar. They are not alike. I mean by 
that that the language used is not exactly the same, but they are 
similar. 

q. In your opinion were they more similar than any others you 
have testified in regard to in your direct examination ? 

A. I would not say they are more similar than any I have testi- 
fied toin my direct examination. ‘They are more similar than most 
of those I have noticed. 

. Would you consider the similarity sufficient to create the pre- 
sumption that one had been copied from the other or not? 

A. No; I should not, especially when I come to read the opinion 
of the court. 

. Turn to the case of Manny vs. Rixford, vol. 44, page 199, and 
state what is the catch word in each for the Ist paragraph-. 

A. In Denslow’s it is “ pleadings,” special pleas amounting to the 
general issue, and he refers to a note. 

@. What is it in Freeman’s? 

A. In Freeman’s it is “pleadings,” pleas amounting to general 
issue. 
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Q. Examine lst paragraphs and state whether they are similar in 
both books. 
A. They are similar. 
1086 Q. Is there a greater similarity between those two than the 
ones you have testified about in your direct examination ? 

A. A greater similarity than most I have examined. 

@. You savy all, or only most? 

A. I would say there is a greater similarity than most. I do not 
know but what I have found some. I think I have found some in 
which the similarity was as great as that, but in those cases in which 
I found that to be the case in examining the opinion the syllabus 
in each case seemed to be taken bodily almost from the opinion of 
the court. 

Q. In the cases you have examined and about which you testified 
in your direct examination there were some cases in which the syl- 
labi were as similar as these ? 

A. Yes, sir; I stated in my direct examination there were cases 
in which they were similar. 

Q. Turn to page 345, same volume, Burns vs. Jackson, and make 
a comparison of the syllabus in each book and state whether they 
are similar or dissimilar. 

A. The first part in Freeman’s is very similar to the first part in 
Denslow’s; each seems to be taken direct either from a statement of 
facts made in the opinion or elsewhere, being substantially a state- 
ment of what a lease contained. After concluding the statement of 
what the lease contained the remaining portion of the two are 

unlike. 
LOST Q. Now turn to vol. 45, page —, Sleeper vs. Walbaum. 
A. I consider that the methods of stating the opinions of 
the court are essentially different. 

@. You mean in your opinion there is a material difference be- 
tween the syllabus in one book and that of the other’? 

A. Yes, sir. 

Q. Turn to page 23, volume 45, Stever vs. Mitchell, and compare 
the second paragraph of the syllabus in Freeman’s book with the 
second in defendants’ book and state whether, in your opinion, they 
are similar or dissimilar. 

A. There is a similarity; they are not exactly alike, but substan- 
tially so. 

Q. Is the similarity greater or less than the cases in regard to 
which you testified on your direct examination ? 

A. : think I have noticed some as great as that. 

Q. Turn to page 207, vol. 46; examine the syllabus, and compare 
the statement of facts in the two volumes and state whether or not 
they are similar, in your opinion. 

A. What vou have asked me to do isin reference, not to statement 
of facts, but a claim which the courts say was brought as ground for 
a rehearing, and the statements made on that matter in the two vol- 
umes are essentially the same. 

Q. It is a statement, is it not, by the reporter of a fact? 

A. Yes, sir. 


on yes? 
I—vob 
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Q. Now, state whether that statement is or is not copied into 
1088 the book of defendant- or whether it is different. 
A. It is not exactly copied. 

Q. Is there an essential difference, in your opinion ? 

A. No, sir. 

Q. Look at page 250, vol. 42, last paragraph but one on the page; 
does that contain a statement of fact by the reporter in Freeman’s 
book ? 

A. Yes, sir. . 

Q. State whether the same statement is contained in the book of 
defendant-. 

A. There is, on page 250 of Freeman and on page 250 of Denslow, 
in a very long statement of facts, a statement of a fact in Freeman 
commencing “a trial was had by jury,’ and the statement of that 
fact in Freeman is essentially like that of that fact in Denslow. The 
statements in each case are contained in a very long statement of 
fact occupying 9 pages. 

Q. Do you consider there is a similarity between the particular 
statements I have calléd your attention to or not? 

A. I consider there is a similarity in the method of stating the 
particular fact commencing in each volume with the words “ a trial 


.was had by jury.” 


Q. Take vol. 41, page 271, and compare the statement of fact in 
the case of Cleary vs. Babcock and state whether the statements are 
similar or dissimilar. 

A. I consider there is an essential difference. 
1089 Q. Look at vol. 39, page 24, and compare the syllabus and 
tell me whether, in your opinion, they are essentially alike or 
essentially different. I wish to direct your attention particularly 
to the Ist paragraph of the syllabus. 

A. The Ist paragraph of division No. 1 of the syllabus in Freeman 
is like the lst paragraph of that portion of the syllabus in Bailey’s 
which is under the head of “contract.” They are no numbered 1, 
2,etc. The remaining portion of syllabus No. 1 in Freeman is 
somewhat similar to the remaining portion of that portion of the 
syllabus in Bailey under the head of contracts. 

@. Would you consider there was an essential difference in the 
syllabi of the two books ? 

A. If you mean by that the entire syllabi in the two books I say 
yes. 

Q. I will ask you, then, whether there is an essential difference 
between the syllabus in each book in the first paragraph, the 1st di- 
vision ” 

A. There is such an essential difference as to indicate to any one 
upon first reading of each that one had been copied from the other. 

Q. Now turn to page 407, Brown vs. People of State of Illinois, 
and compare the syllabi and state whether they are similar or dis- 
similar, in vour opinion. 

A. They are quite similar, but they are not alike. 

Q. Is there any essential difference ? 
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1090 A. No; I do not think there is, although there is consid- 

erable difference; but the manner of stating in the one case 
is quite similar to the manner of stating in the other. I have not 
examined the opinion, but it would seem to me from a similar like- 
ness I have found in other cases that the syllabus in each case was 
taken from the opinion of the court. 

Q. Could you say from an examination of the syllabi one had 
been copied from the other? 

A. Yes, sir; it is manifest that one was not copied from the other. 

Q. What indicates that one has not been copied from the other; 
upon what do you base your opinion ? 

A. They are not read alike. 

Q. Have you any other reason? If so, give it. 

A. I have no reason, except they do not read alike; one contains 
words which the other omits, and the words are arranged in a dif- 
ferent order. 

Q. Look at page 9 of the same volume and examine the para- 
graph of the syllabus beginning with “judgments ” and state whether 
or not they are similar, in your opinion. 3 

A. I think they are essentially unlike. 

(). When you testified there was an essential difference in the 
method of stating the facts to what did you refer; did you refer to 
the statement of the facts involved in the case or the statement of 
facts made by the reporter of matters within his knowledge? 

A. I suppose the reporter in any ease states such facts as appear 

from the record, and I referred to such statement of facts as 
1091 are made by the reporter in each case. 

(. You observe in looking over the volumes that there are 
many statements preceding the opinion of the facts involved in that 
particular case; there is also in each of the volumes statements 
made by the reporter as to where the cases have been tried, what 
judges have participated in the trial, how the cases were reported or 
inserted in the volume making two classes of statement of fact 
embraced in the volume. Did you intend in your statement to say 
that there was an essential difference between the two volumes in 
this regard to include both classes ? 

A. No, sir; I meant in reference tothe statement of facts in the 
case on which the court has rendered its decision. 

Q. In examining these volumes did you observe whether the 
arrangement of page was the same in the two volumes? 

A. I did observe; it is not always the same. 

(). There 1s a difference made? 

A. Yes, sir. 

Q. Is there an essential difference in the arrangement ? 

A. Do you mean the order of the cases ? 

Q. In the order of the cases or the general arrangement is there 
any essential difference ? 

A. No; Lam not aware there is. 

Q. Do the cases appear in either volume according to the dates at 
which the decisions were rendered ? 
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1092 A. I am not sure asto that; I never examined particularly 
as to that. The cases are in the same order, so far as I have 
observed, in each volume. ) ' 
Q. Would not the value of the defendants’ book be much less if 
they were not in the same order? 

A. I should think it would. 

Q. Then they could not be sold as Illinois Reports unless the 
same arrangement and paging was preserved as in Freeman’s? 

A. I think they could be sold as Illinois Reports, because they 
would be Illinois Reports whatever way the cases might be ar- 
ranged, but I do not think they would be as valuable if a different 
order of cases had been made. 

Q. Unless the paging of Mr. Freeman was preserved so any refer- 
ence to the Illinois Report- would guide to the same case that he had 
placed there the value would be very much less, would it not? 

A. Yes, sir; unless the paging was preserved, either at the top or 
margin,so you would find the same case in each set the value would 
not be as great. 

Q. When did you purchase the books of the defendant-? 

A. In 1877, 1 think it was, I purchased all that were out then, and 
from time to time as they came out. 

@. Can you fix the time when you bought them? 
1093 A. No; I cannot. I suppose I could by referring to the 
bills as I paid for them. 

Q. You purchased them all—37 to 46? 

A. Yes, sir; except 40. I purchased that and paid for it 4 years 


Q. Did you ever see it? 

7 

Q. Defendants then sold you yolume 40 ? 

A. They sold me the entire series. | 

Q. Did they represent at that time it would contain all the vol- 
umes? 

A. They did not represent they had them all at that time. 

Q. They agreed to deliver them ? 

A. They agreed to give me a full set of Illinois Reports. 

Mr. High: How much time in all did you spend in this exam- 
ination and comparison of these volumes—volume- 39 to 46? 

A. I have made this special examination of which I have spoken, 
on, I think, four different occasions. My recollection is, on two of 
those I had a clerk assisting me. ‘Take it altogether, the time I had 
devoted to it would be more than an entire working day. 

Q. That is, the time spent in the necessary examination with a 
view of testifying in this case ? 

A. Yes, sir. 


(Endorsed :) Filed April 17, 1882. W. H. Bradley, clerk. 
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1094 And thereupon defendant- read in evidence the deposition 
of IF. Q. Ball, as follows: 


In the Cireuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


i. Bb. Myers, Complainant, 
vs. 
CALLAGHAN et al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
sald court, Wednesday, the 28th day of Decem ber, A. D. 1881. 


Present: Mr. Le Moyne, for complainant; Mr. High, for defend- 
ant-. 


I’. Q. Bat, a witness on behalf of the defendant-, being first duly 
sworn, was examined in chief by Mr. Hicu, and deposes and says as 
follows: 


(). Please state your name, age, residence, and occupation. 
A. My name is Farlin Q. Ball; I reside in Chicago and have so 
resided for the last twelve years; I aim a lawyer. 
1095 (. How long have you been engaged in the practice of 
law ? 

(). Since the winter of ’65-’66. 

Q. How long in Chicago? 

A. Twelve years. 

(. Are you familiar with the two editions of the Illinois Reports, 
vol’s 39 & 40 to 46, inclusive, as published by the complainant, Mr. 
Myers, and by the defendants, Callaghan & Co., respectively ? 

A. I think I am fairly familiar with both editions; I have had 
access in office work to both for two years; I have used the old 
edition—the Myers addition—since 1869, and | have had at my 
house the Callaghan edition of which you have spoken, together 
with the balance of the Illinois Reports, for a year or more. 

Q. State whether you have made any special examination of the 
Callaghan edition, volumes 39 and 40 to 46, inclusive, with reference 
to their similarity or dissimilarity, with the corresponding volumes 
of the Myers edition ; if so, state the nature and extent of your ex- 

amination and its result. 
LOG A. I have compared the volumes from 39 to 46, inclusive, 
(excepting 40, which I understand was not issued by Cal- 
laghan & Co. I think I am right about that; at any rate, I have 
not found vol. 40 in their publications). I have spent at least three 
days in comparing the volumes spoken of. I suppose I have looked 
at 150 cases, at least, in those volumes. 

Q. Do you mean that you have carefully examined 150 out of the 
whole number of volumes ? 

A. Out of the whole number of volumes spoken of. I mean by 
that that I have examined their points of similarity and dissimi- 
larity without in-all or in many cases reading the opinion of the 
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court, taking it for granted that the opinion of the court in the two 
sets of reports would be found to be alike. I have gone from the 
head-notes frequently to the opinion to see whether or not the lan- 
guage of the head-note was to be found in the opinion itself. 
©. Then do I understand that your examination has been 

1097 confined specially to the comparison of the head-notes, state- 

ments of facts, briefs of counsel, and matters of that nature, 
without special comparison of the opinions ? 

A. Yes, that is what I intended to say. I remember but two in- 
stances where I found the opinions differed, but my general impres- 
sion was that the opinions were alike. 

Q. You made no special examination of them ” 

A. No special examination. 

(. What was the result of your examination in the comparison 
of head-notes, statements of facts, briefs of counsel, and any other 
matters; state fully in your own way. 

A. The first thing that struck me as a difference in the two reports, 
and the reason why in purchasing a set for my house [ took the 
Callaghan edition, is the system of foot-notes and references which 
is found in the Callaghan edition and not in the Myers. edition. 
The general result of ny examination of the syllabi led me to be- 
lieve that those of'the Callaghan edition were made from the opin- 

ion of the court itself. In many cases in the old edition I 
1098 found no points of counsel—I mean in the Mvers edition—I 

found no points of counsel, while in the Callaghan edition 
there would be points of counsel. In some cases | found points of 
counsei in the Myers edition and none in the Callaghan. In every 
instance, so far as | now remember, there was no copying of the 
points of counsel in the Callaghan edition from the Myers edition, 
although when it came to the citation of authorities ‘by counsel I 
have frequently found, as one would oxpect, the same authorities 
cited. 

Q. As one would expect from what 

A. From the fact that the authorities of counsel must have been 
taken from the briefs filed by them, and the points are nearly al- 
ways supported by a citation of authorities. 

Q. State whether in any instance you found the points of counsel 
more fully stated or additional and further citation of authorities in 
the Callaghan edition than in the Myers edition. 

A. I have frequently found more authorities cited in the Calla- 
ghan edition than in the Myers edition, and in a few instances I 

found more in the Myers edition than in the Callaghan 
1099 edition. In a single volume of reports there would be, I 

should think, a dozen or more additional pages of points of 
counsel in the Callaghan edition than in the Myers edition. 

Q. And what was the result of your examination as regards the 
statement of facts of the two editions as reported ? 

A. They differed in the different volumes which I examined. In 
a number of instances—30 or 40, I should say—I found a statement 
of the facts of the case preceding the opinion in the Callaghan 
edition where there was none in the Myers edition, and in a few 
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instances I found that the Myers edition contained a statement of 
facts and the Callaghan edition had none. 

(). Did your examination or investigation indicate that the state- 
ment of facts in the Callaghan edition was copied from that in the 
Myers edition or taken from some other source? 


Counsel for complainant objects to witness stating what it indi- 
cated. ' 


A. I found no greater similarity than would exist between 
1100 independent statements made by different attorneys of the 
same suit. I found no servile copying of the statement of 

facts as exhibited by Mr. Myers in the Callaghan edition. 

(). What was your conclusion, then, as to whether the statement of 
facts in the Callaghan edition were taken from the Myers edition or 
from some other source ? 
Objected to. 


A. In some cases, at least, they must have been taken from some 
other source, because there is nothing to show, either in the Myers 
statement of facts or in the opinion of the court, what the facts were 
as stated in the Callaghan edition, and I saw nothing to indicate 
that the one had been taken from the other. 

Q. In any case? 

A. Not in any case, I believe. 

Q. What was the result of your examination as to whether the 
statements of fact in the Callaghan edition did or did not contain 
facts which do not appear in the Myers edition ? 

A. In some cases the statement of facts in the Callaghan edition 

was more full than in the Myers edition, and, taking each 
1101 volume as a whole, there were more pages of fact in the Cal- 
laghan edition than in the Myers. 

Q. More pages of the statements of facts? 

- 7 

Q. What was the result of your examination as regards similarity 
or dissimilarity in head-notes? 

A. I found them as dissimilar as one could expect two lawyers to 
make up a syllabus of a given case. 

Q. What did you find, if anything, as regards indications as to 
whether the Callaghan head-notes were taken from the Myers. 


( biected to. 


A. I found very little, and, in those cases which attracted my 
attention, upon turning to the opinion I found that both of. the 
authors of the head-notes had taken their verbiage from the opinion. 

Q. Do you mean to be understood that where you found a resem- 
blunce in the head-notes you discovered that eacl» had apparently 
taken the head-note from the opinion of the court ? 

A. I did. There is one instance where the greatest simi- 
1102 larity exists in the head-notes of the two authors. I found, 
upon a careful reading of the opinion, that each man had 


— 
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followed the opinion gnd each man had taken almost all the opinion 
for the head-note. 

Q. You spoke of two instances where you discovered some differ- 
ence in the opinions in the two editions. Can you recollect those 
instances ? . 

A. In the 48rd Illinois the case of Freeman vs. Brown, page 132, 
there is a correction in the opinion of the court as published by Mr. 
Myers, the correction being found in the Callaghan edition. The 
other case is where there was one opinion filed and the other re- 
corded. Mr. Myers gave one opinion and Messrs. Callaghan both. 
That is the case of Dodds vs. The Board, ete., 43rd [linois, page 95. 

Q. You have spoken of examining about 150 cases in all in the 
seven volumes. Can you state about how many you examined in 
each volume? 

A. In the 39th, 8: in the 41st, 6; in the 42nd, 58; in the 43rd I 
examined 57; 44th, 7; 45th, 13; 46th, 22. 

(. State whether the cases that vou examined were selected 
1103. by any particular method or in any special manner, or 
how. 

A. In the 42nd and 43rd I commenced at the beginning of each 
volume and looked through to the index, and in those volumes I 
tovk or intended to take every important case. In the others I 
opened either the Myers or the Callaghan edition, looked at the case 
where I opened it, and, if it was a-case of importance, examined it; 
if not, I turned either to the right or left to the first important case. 
and took that, and after selecting it turned to the other edition for 
comparison. I found that to turn from the beginning to the end of 
each volume was taking more time than I felt able to spare. In 
other words, after the 42nd and 45d I left the selection of the cases 
to be compared largely to chance. I want to qualify that as to the 
45th and 46th. My attention to the cases in those two reports was 
drawn by an examination of the Callaghan edition, and I found 

after I got through that I had taken a large majority of cases 
1104 where there were foot-notes, and after striking a case with 

foot-notes then I compared the syllabi, points of counsel, and 
facts. | 

Q. State whether, in your selection of the cases for comparison, 
vou had in view any apparent resemblance or difference to start 
with. 

A. I had none; before I commenced the examination my only 
tangible idea of the difference between the two sets of reports was 


the fact that one had foot-notes and the other had not, and I have 


been in the habit for the last two years, when examining cases, if I 
got hold of Mr. Myers’ edition and was not thoroughly satisfied with 
the case, as to its being in point, &c., to step to the new edition and 
see if there were not some notes to that case or some reference, and 
that was the only particular difference I knew to exist until I com- 
menced this examination. I had heard, as I suppose every lawyer 
in the city has heard, various rumors about differences, first in favor 
of one and then in favor of the other, but I had no knowledge of 
what they were. 
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(). Aside from this examination? 
A. Other than that of the foot-notes. 
1105 Q. Asthe result of this examination, what do you say as 
to the comparative value of the respective editions ? 

A. I very much prefer the Callaghan edition of those volumes. 

Q. State whether, in your judgment, an ordinary purchaser of the 
Illinois Reports of average intelligence, would be likely to mistake 
one edition for the other, or to buy the Callaghan volumes under 
the belief that he was buying the Myers volumes. 

A. I don’t see how any lawyer could make that mistake. 

Q. How recently was this special examination made”? 

A. Within the last three weeks. 


Cross-examination by Mr. Le Moyne: 


Q. Mr. Ball, at whose request was this examination made? 

A. At the request of Mr. High ; he did not express any other pur- 
pose than that he desired me to look at the two editions to see their 
points of similarity and dissimilarity, and stated that he would 

probably call me as a witness. 
1106 Q. Did vou report to him the result of your examination ? 
A. I did not. 

Q. And did you state to him how you found them—similar or 
dissimilar ? 

A. I don’t think I did. I have seen him, I think, once on the 
street—possibly twice—but for a moment only, and I don’t remem- 
ber to have’said a word to him about it. 

Q@. Did you tell Mr. Callaghan about it ? 

A. I don’t think I have. 

Q. Have you told any one? 

A. The clerk who helped me compare some of the cases—a young 
lawyer in my office. He read or I read, and we would discuss the 
case we were upon from time to time. 

Q. That is the only person to whom you had indicated the result 
of your examination or your opinion ? 

A. Unless it be that I said something to Mr. High, of which I 
have no present remembrance. He asked me once how far I had 
got along, and whether I told him any more than that or not I don’t 
know. At that time I was about half way through the examination. 

Q. You knew the question at issue between the parties here, 

didn’t you ? 
1107 A. I knew that the two parties were litigating, and knew 
generally—as every lawyer in the city knew—the subject- 
matter at issue. 

Q. You knew it was claimed on the part of Mr. Myers that those 
books—the Callaghan edition—were published and copied from his 
edition ? 

A. That was my understanding of the suit. 

Q. Aud when Mr. High told you to make this examination you 
understood that it was for the purpose of testifying there was a defi- 
nite difference, did you not? 


60—336 
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A. Well, I should infer that that was what he wanted me to do. 
If [ had found an extreme similarity I would have told Mr. High 
before testifying. 

Q. Before testifying ? 

A. Yes; so that he might have called me or not. 

q. You don’t know how many other persons have examined these 
at Mr. High’s suggestion or not ? 

A. No, sir; Ido not. I have heard of one other person. 

Q. Have vou been acting as attorney for the defendants in other 
matters ? 

A. In some matters | have acted for them. Our firm has, and 

therefore I have. 
1108 Q. In examining the two books did you find a similarity 
in the paging? 

A. There was a similarity, and I believe an identity of side 
paging. What I mean by that is that the Myers top paging was 
carried on the side of the Callaghan edition. 

Q. Well, does the Callaghan ‘edition have top paging of its own? 

A. It had a bottom paging of its own. 

Q. How is it with the top paging ? 

A. I say the top paging of the Myers edition was carried on the 
side of the Callaghan edition. 

Q. Has the Callaghan edition no top paging ? 

A. Certainly. 

Q. Is it the top ps ging of the Myers edition or of their own? 

A. It conforms to it on the side paging; for instance, if in the 

Callaghan edition, in vol. 39, at page 100, if the opinion of the court— 
i only give this as an illustration ; I don’t know that it is a fact— 
should come in the middle of a page of the Myers edition there 
would be a star page in the Callaghan edition, and then the same 
paging would be carried over. 

Q. Now, you don’t mean to say that the Myers edition has 
1109 no star paging, do you? 
A. I do; it has not. 

Q. What you mean by star paging is the side paging of the Cal- 
laghan edition, is it not; isn’t that what you call the star paging ? 

A. Yes. 

Q. And the star paging in the Callaghan edition is or is it not the 
same as the top paging of the Myers edition ? 

A. The star paging of the Callaghan edition is the same as the 
top paging of the Myers edition, as I have already said; that star 
page agrees, so far as I have examined, with the top page of the 
Myers edition. 

Q. Isn’t there a similarity in the arrangement of the two books? 

A. The cases follow each other—that is, there is the same arrange- 
ment of cases in the Callaghan edition as in the Myers edition, so 
far as I saw. I have no reason to believe that it is otherwise. 

Q. I understood you to say that prior to this critical examination 
you made you had supposed the Callaghan edition was like the 
Myers editian ? 


A. No, sir. 


~] 


or 
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(). What did you say in that regard ? 
1110 A. I said that the only tangible difference | had any knowl- 
edge of was in regard to the foot-notes in the Callaghan edi- 
tion. 

Q. What do you mean by tangible difference ? 

A. The only difference to which my attention had been called. 
[ did not know whether they were similar or dissimilar up to that 
time. 

Q. How long had you used both books up to that time? 

A. We had had in our office the eld set, as we call it, the Meyers 
edition, and in Mr. Bisbee’s office, which opens into ours, there has 
been the Callaghan edition for two years. 

Q. And you made thisexamination within the last three weeks ? 

A. Yes. 

@. And you had used these books without discovering any tangi- 
ble difference, except the foot-notes ? 

A. Ordinarily I used ours, but whenever I wanted to see if there 
were foot-notes I went into Mr. Bisbee’s and picked his up to see if 
there were any foot-notes,and my attention was directed to the foot- 
notes if there were any. 

Q. Didn’t I understand you to say you had a copy of the Calla- 

ghan books at your house ? 
111] A. I have. 
(. How long have you had them ? 

A. For a year or more. I have a little law library at the house 
lor convenience of reference. 

Q. Your examination, as I understand it, made lately for differ- 
euces was confined to an examination of the syllabus, statements of 
fact, aud points of counsel; was there any other part.of the books 
examined; and, if so, what? 

A. I didn’t look at anything, except in a few cases where I desired 
to see whether a similarity in the syllabus came from the opinion 
itself. 

Q. When you say you examined the statements of facts do you 
mean the statements made by the reporter of the facts involved in 
the case or the statements contained in the volume of the facts that 
would appear on the record ? 

A. I simply looked at the statements as made by the reporter 
which precedes the opinion of the court. 

Q. I wish to call your attention to this fact, that in many cases 
there is a statement of the facts involved in the case, and in other 

cases, perhaps in the same case, there are statements of other 
1112 facts which would appear from the record in regard to pro- 

ceedings of the court, either the supreme court or the court 
below. Now, which of those statements was your comparison made 
In regard to? 

A. Ordinarily I did not pass beyond the opinion of the court. In 
both editions the reporter would sometimes state that the facts were 
sufficiently set forth in the opinion of the court, but I did not pass 
on to see what the facts were. 


Adjourned to Thursday, December 29, 1851, 1.60 p. m. 
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And thereupon defendants read in evidence the deposition of F. 
Q. Ball on further cross-examination as follows: 


1113 Testimony taken before Henry W. Bishop, Thursday, Dec. 29, 
1881. 


Present: Mr. Le Moyne, for complainant, and Mr. High, for de- 
fendants. 


F. Q. Ban, for defendants, was further cross-examined by Mr. LE 
Moyne: 

The Witness: After I left the room yesterday I recollected that 
Mr. High was in my office after | commenced my examination, and 
I showed him at that time the corrections in the opinion, about which 
I had testified vesterday, and the additional opinion, of which I also 
spoke. I do not yet remember that anything was said at that in- 
terview about what I had found out in relation to these reports. 


Mr. Le Moyne: 

Q. In making the examination of the two books you say that the 
dissimilarity observed by you was in the statement of the facts and 
syllabi. Do I understand you compared these with the opinion in 
the particular case ” 

A. In some cases I did, but not in many. That does not 

1114 indicate all the points of difference which I noticed between 

the two editions. Besides the statement of facts made by the 

respective reporters and the head-notes I notice differences in rela- 

tion to the presence or absence of points of counsel in the different 

editions and the presence of many foot-notes in the Callaghan 
edition which were whoily wanting in the Myers edition. 

Q. When you testified that you saw no similarity between the 
syllabi prepared by the official reporter, Mr. Freeman, and by the 
person who prepared Mr. Callaghan’s report, except such similarity 
as would arise from statements made of the same opinion by two 
different persons, you could only make this statement if you had 
compared with the opinion itself the syllabus in each particular 
‘ase; Is not that so? 

A. Whenever I found a similarity between the two syllabi I 
went then to tle opinion to ascertain from it whether or not the 
similarity was not taken from the language of the opinion. I think 

in most, if not all, of the other cases I did not go to the opinion. 
1115 @. You intended, of course, then, to make this statement 
only in regard to the cases where you had examined the 
opinion and compared the syllabus with the statement of the court ? 

A. No; I intended to have it apply to all the cases where I exam- 
ined the syllabi. I assumed where they referred to the same sub- 
ject-matter that the two were based upon the opinion itself, and 
unless I noted a similarity which ought to be or would be accounted 
for, either frum the one reporter following the other or from the lan- 
guage of the report, I turned to the opinion to see if that language 
was in the opinion. 
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Q. When you say there is an essential difference between the 
statements of fact in the volumes of the complainant and defendant- 
do you intend that to apply to all that appears in the book between 
the head-notes and the opinion ? 

A. Excepting the points of counsel, yes, sir; and apply, of course, 
to the cases which I examined. 

Q. Look at vol. 39, page 44, Ranney v. Boyd, and observe the 

statement made in the first two lines below the head-note. 
1116 A. It reads, “ Error to Richmond, Andrew Shaw, J.,” mean- 
ing error to Richmond Co., Audrew Shaw, judge. 

Q. Does your testimony refer to that as a statement of fact, and is 
it included in your statement that there was a dissimilarity between 
the books? 

A. I did not consider that a portion of the statement of facts made 
by the reporter. The next line, which reads, “The facts are stated in 
the opinion,” upon my seeing that, would have caused me to pass 
over any question of statement of facts. 

©. Also observe in the same case, on the third line, the names of 
counsel are given. Is that included in your testimony in regard to 
the dissimilarity of the two? 

A. I did not include that in my examination. 

Q. Then do I understand, when you say there was a difference in 
the statements of fact, you mean it to apply to what the reporter 
stated were the facts in which the case was based, or did it include 
more? : 

A. My examination only run to what the reporter stated as the 

facts of the case. 
1117 (). These several statements that precede the opinion, follow- 
ing the heading of it, were not included in your examina- 
tion other than the statement of facts? 

A. If you mean as to the county from which the case came, the 
judge before whom it was tried, and the names of counsel for ap- 
pellant and appellee my examination did not include them, and I 
do not know whether they are similar or dissimilar. 

(). Were there any foot-notes in the volume that you examined 
of Myers, vol. 39? 

A. I think in almost every volume of Mr. Myers there is occa- 
sionally a foot-note. 

(). Were these foot-notes copied or not by the defendant- ? 

A. I did not notice an instance where they were. 

(). Did you make any comparison of the title pages or the pages 
following the title pages to see if the books were similar or dis- 
similar ? 

A. I did nok. 

Q. Did you make any examination of the table of cases? 

A. I did not. Asto the title page I ought to say while I 

1118 made no examination in this case 1 am aware of the differ- 

ence. The name of the reporter is different and the pub- 

lisher is different in the two editions, but I did not examine as to 
that point recently. 

Q. Look at volume 41, page 86 and following, and state whether 
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or not there is a similarity in the statement of facts in the two 
books. If there is a similarity state whether the material in the 
defendants’ book is contained in the opinion. 

A. I find in each of these statements of facts certain papers copied 
apparently in full are quoted. Where Denslow, the reporter of the 
Callaghan edition, got his quotation I do not know. 

Q. Is that one of the cases you had examined ? 

A. It is not. The character of the corporation defendant is also 
stated in each of them in quotation marks. It does not seem to me 
that the balance is more like in the two than two lawvers would be 
apt to make them, each having the record of the case before him. 

Q. That would be, then, an illustration of what you have 
1119 said, that the statements when similar are not more similar 
than would be made by two lawyers preparing the statements 

from the same matter? 

A. Having the same matter to make the statements from. 

Q. Look at page 222%, same volume, Fox rv. Bracket. Is that one 
of the cases you have examined ” 

A. It is. 

(). Look at the statement of the case and state whether there is a 
similarity or not, in your opinion. 

A. I have read the statements of facts in both. I do not think 
they are more like than two reporters would be likely to get them 
in stating the facts from the papers and records of the case. 

Q. Now, look, at page 229 of the same volume and compare the 
first paragraph in Freeman’s report with the statement of the re- 
porter in the defendants’ book, and state whether or not vou con- 
sider the two statements similar or dissimilar. 

A. I think they are as dissimilar as they could well be when the 
same evidence was before each one. In other words, if neither edi- 

tion of this report was in existence and two men sat down 
1120 independently to state the nature of the case, 1 think that 
they would come as near a similarity as there is here. 

Q. Do you think they would be liable to use as many words and 
sentences 1n common as there are there? 

A. Yes; I do not see why they should not. 

Q. State whether after a comparison, in your opinion, all that is 
contained in the Callaghan book could not be obtained from the 
other book ? 

A. It could be all obtained from the other book. 

Q. Every word of it? 

A. Certainly; it isin substance in each. 

Q. Did you say you did not observe any foot-notes were copied ? 

A. I answered I did not. 

Q. Look at page 197 of the same volume and examine the notes 
given in the two books. 

A. In the Myers edition, at the foot of page 197, is “‘ See Elston et 
al. v. City of Chicago, 40 IIl., 514, as to what will be regarded asa 
compulsory payment.” On the same page of the Callaghan edition 

I find at the bottom as a foot-note: “ Nore.—See Elston et al. 


1121 v. City of Chicago, 40 IIl., 514.” 
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(. You did not observe that in your examination before? 
a. I had not. : 
(). Look at volume 42, page 212, and state whether the statements 
of fact, beginning with the words “subsequent to filing of the fore- 
going ” are similar or not. 
A. I find in each the assertion after the foregoing opinion was 
filed, the defendants in error moved for a rehearing, which was re- 
fused, and that the grounds of the motion appear in the opinion 
following. These two paragraphs are somewhat similar, but with 
the record before each reporter I think the same similarity would 
probably have existed. ‘There is a greater similarity between these 
two paragraphs than in any that has been shown me before. 
Q. Was this one of the cases you had examined before? 
A. I believe not. 
(). Turn to page 231 of the sane book and compare the statement 
of the points of coansel, beginning “ Mr. H. M. Chase,” and state 
whether or not there is a similarity betweer those two. 
1122 A. In each it is stated that Mr. Chase cited Nichols v. Me- 

Ewen, 17 N. Y. The Callaghan edition marked the state- 
ment in a line and a half. The Myers edition in 4} lines. I think 
they are dissimilar. Each reporter, however, says there were other 
authorities cited. | 

Q. Do you think there is such a dissimilarity as would result 
from the one book being made independent of the other, or not? 

A. The only similarity, to my mind, is the citation of the same 
case; that may have been the important case in the mind of each 
of the reporters. I do not know whether it was or not. 

(). Look at the citation of authorities in the same case of counsel 
of appellants. Is there a similarity there between the two books, in 
your opinion, or not? 

A. They cite the same cases. 

@. The citations are the same ? 

A. The citations are the same. In the Myers edition it is pre- 
ceded by a statement of the point, which is lacking in the Callaghan 

edition, but the same authorities are cited by each reporter. 
1123 (). Is not the only difference between the two that in the 

Callaghan book the statement of the point is omitted by the 
defendant ? 

A. That isa difference. 

(). Look at page 250 of the same volume, Rounds v. Smith, and 
state whether that is one of the cases you examined. 

A. It is not. 

Q. In the two books compare the 15 lines commencing “A trial 
was had by jury,” and state whether in your opinion they are sim- 
ilar or dissimilar. 

A. They aresimilar, but might well have been written independ- 
enily by two different men having the records before them. 

Q. You do not think having them so near alike would be rather 
a strange coincidence, do you, if one was not copied from the other? 

A. It would be strange if two men sitting down with the same 
record to write the syllabi, points of counsel, and facts of the 
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cases contained in a volume of reports should not strike one or more 
points where the language was very much alike. 
a. I am only asking | you about this particular similarity. 

1124 A. The similarity is marked enough to create a suspicion 

that the second reporter might have had the first volumes 
before him,and yet, as I said before, that similarity would undoubtedly 
be discovered in more than one passage in the same volume of cases 
where the reporters were working entirely independent of each other. 

Q. Take volume 41 and compare the head-notes on page 3582, 
numbers 1 and 2 of Freeman with No.1 of Denslow, and _ state 
whether they are similar or dissimilar. Is that one of the cases you 
have examined ? 

A. It is not; I think they are dissimilar. Where the similarity 
exists at all it is found to have been taken by both of the reporters 
directly from the opinion. 

Q. Give the part of the opinion where you find the sentence con- 
tained in the syllabus? 

A. In Freeman,the first paragraph is, “ The general doctrine 1s, 
when a party has a defence to an action at law known to him and 
he fails to make it no court can relieve him.” In the Callaghan 

edition, “ This supersedes the general rule of law, when the 
1125 party has a defence to an action at law known to him and he 

fails to make it no court can relieve him.” In the opinion 
of the court I find these words, “ We concur in the general doctrine, 
always enforced in this court, that when a party has a defence to an 
action at law known to him and he fails to make it no court can 
relieve him.” The balance of the twosyliabi are as dissimilar as can 
well be. 

Q. Look at volume 42, page 457, Jariad v. Haffer, and compare 
the syllabus in Freeman with that in defendants’ book and state 
whether, in your opinion, they are similar or dissimilar. 

A. While the idea is the same in each of the syllabi the wording 
of each is different from the other. Taking them as a whole, they 
are dissimilar. 

Q. Is this a fair sample of what you have testified as to the dis- 
similarity in the head-notes in the two books? 

A. I cannot state whether it is or not, but it seems to me these are 
as dissimilar as two men would naturally make the head-notes of 
the same case. I really do not see how two men would get further 
apart in stating the same points of law from so short an opinion. 


Adjourned to 2 p. m., Dec. 30th, 1881. 
1126 Fripay, Dec. 30th, 1881. 


Met pursuant to adjournment. 
Present: Same as before. 


I’. Q. BALL, a witness for defendant-, being first duly sworn, was 
further cross-examined : 


Q. Look at vol. 44, page 74, Chicago & Northwestern — vs. De- 
ment, and state whether ,In your opinion, there is a smilarity or not 
in the Ist section of the syllabus. 
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A. The first paragraphs of the syllabus in each of these cases are 
somewhat alike, but they are both taken substantially from the opin- 
ion of the court and are not more alike than might be the case 
where the second reporter had not seen the syllabus of the first. 

(). Is there a similarity? 

A. There is a similarity. 

Q. You say that is taken from the opinion. Will you give the 
number of the line in the opinion where you find this statement 
contained in the head-note referred to? 

A. In the Myers edition, commencing on page 76, two and a half 

lines from the top, and from there down six lines to the bot- 
1127 tom of the paragraph is a substantial statement by the court 
of the syllabus in each edition. 

(. Is this one of the cases you had examined before ? 

A. It is not. 

Q. In your opinion, then, the similarity that you find in those 
syllabi is not greater than might be or would generally be made by 
two persons making the syllabus from the same opinion, each with- 
out se ing the other? 

A. No greater than might be. 

(). You Say might be or would probably be ? 

A. Each statement is a short statement of the opinion of the court 
in that particular, and each is expressed in a clear manner, and In 
doing so they have both used some of the same words and expres- 
sions, 

@. Have you observed how many of the same words are used? 

A. There are quite a number of the same words used, but the ar- 
rangement is different in the two, and those same words are In the 
seven lines of the opinion to which I have referred. 

(). Is this case a fair sample of the cases you have named 
1128 as being either dissimilar or taken both from the opinion of 
the court ? 

A. It is not a fair sample of the dissimilarity of the syllabi as 
determined by the cases which I examined, nor do I find in either 
syllabi that the exact language and arrangement of words used in 
the opinion has been followed. 

Q. Are not the words and the arrangement in the syllabus of the 
defendant more similar to the syllabus in the Freeman book than 
to the words of the opinion ? 

A. Ido not think so. In each of these paragraphs of the syllabi 
[ find that nearly every word is taken from the opinion of the court. 
[ do not mean by that the arrangement of the words, but almost all 
the words in each are to be found in the opinion, and within that 
seven lines to which I have referred. In Freeman’s the head-notes 
start: “Although the correctness of the verdict may be doubtful.” 
In Callaghan the statement starts: “ Although the appellate court 
may be doubtful of the correctness of the finding of the jury.” In 
the opinion I find: “And although doubtful of the correctness of 

their finding.” And-so all through each of these statements 
1129 the opinion appears. 
Q. You say this is not a fair sample; do you mean to say, 
b1—35o6 
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in the cases you testified in regard to in the direct examination, you 
did not find any cases in which there was so much similarity as in 
this case? 

A. I found cases where the similarity was greater. I found some 
vases Where the language used by both was identical, but in these 
cases I found, without an exception, that each of the reporters had 
gone to the opinion and copied verbatim from the opinion of the 
court. Neither of these is an exact copy of the language of the court 
and are nearer alike than those I examined where the reporter had 
not followed the opinion. 

Q. You mean nearer alike than any you examined or the majority 
of them ? 

A. Than any I remember. 

Q. Look at volume 45, the case of Reed vs. Hawley, and state 
whether, in your opinion, they are similar er not in the arrange- 
ment of the syllabus and in the ecatch-words ? 

A. The syllabus in each edition consists of two paragraphs. 

1130 ‘The catch-words at the beginning of the first paragraph in 

each consist, first, of the words “ Forcible detainer” in capi- 

tuls; then, in the Myers edition, in italics, “ lies against a sub-lessee 

holding over after termination of original lease ;” in the Callaghan 
edition is italics “ when it lies against a sub-lessee.” 

Q. I ask you if thereis a similarity; can you state whether, in 
your opinion, there is a similarity between the arrangement of the 
syllabus and the catch-words used in the two books? 

A. I do not think there is any more of a similarity than would 
follow the making of the head-notes of a case of that length by two 
independent reporters. 

Q. The syllabus in each book is divided into the same number of 
paragraph, is it not? 

A. I have stated so. 

@. And the first is “ forcible detainer” in each and the second the 
same, is it not? _ 

A. ‘The principal words of the eatch-words are as you have stated 
them, but the italicised words following the principal word or words 

in capitals differ. 
1131 Q. Now read the paragraph No. 2 in each book and state 
whether, in your opinion, the paragraphs are similar or not. 
I am not asking you where they came from, but whether, in your 
opinion, they are similar. 

A. Ommitting the words quoted, “ for Cyrus M. Hawley, by Wil- 
liam C. Prouty, our authorized agent,” [ do not think they are 
similar. | 

Q. Is this one of the cases you have examined ? 

A. It is not. 

Q. Is that a fair sample of the dissimilarity you have stated you 
found in the comparison of the books ” 

A. This is nearer a fair instance than the last one to which my 
attention was directed. 

Q. Can you say it is a fair sample or not? 

A. It is hardly a fair sample of those | examined ; the similarity 
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is nearer than the average. I would say that the first paragraph of 
each of these syllabi is ti: aken largely from the opinion of the court. 
In the Callaghan edition the paragraph is, “ Under the statute if a 
sub-lessee holds over after the termination of the original lease an 
action of forcible detainer lies against him.” The fourth 
1182 paragraph of the opinion commences, “ Under our statue if a 
sub-lessee holds over after the termination of the original 
lease he is liable to this summary proceeding.” ‘The second para- 
graph of the Callaghan edition is,“ Where a notice to quit was 
signed for Cyrus M. Hawley, by William C. Prouty, an authorized 
agent, held that, although it would have been more proper to have 
said his authorized agent, it was substantially good.” The court in 
the last say,“ Upon the point that the notice is not sufficient, not 
being signed with the name of the appellee, it appears to be signed 
for Cyrus M. Hawley, by William C. Prouty, an authorized agent, it 
would have been more proper to have said his authorized agent, but 
it was substantially good.” ‘Taking the opinion of the court into 
account, | do not think that there is any suspicion of copying by the 
second editor fairly to be drawn from the similarity of the two. 

Q. Have I asked you about any suspicion ? 

A. Not in direct words, but I thought | was to answer as 
1133 to whether or not I thought there was a copying; if you ob- 
ject to the answer it may be stricken out. 

Q. Since you have examined the opinion and found the syllabus 
was substantially in the opinion have you changed your opinion 
any as to the similarity of the two? 

A. I think the similarity of the two is to be accounted for by the 
words that are in the opinion. 

Q. Then you think there is a similarity in the syllabus of the two 
ay ne 

. | said so when it was first shown me. 

Q Iu your experience have you ever known two publications of 
the same volume of the same report by different persons ? 

A. There are a good many sets of reports or parts of sets of re- 
ports that have been edited by two or more authors. My attention 
never was directed to the similarity or dissimilarity of the different 
sets until now in this case. 

Q. Do you know anywhere the same cases appear in the same 
order and the same arrangement is followed? If so, name the re- 
por ts. 

A. As I stated before, my attention never was called to any other 
instance than this one. 
Q. This is the only one you know of, then? 
113. A. It is the only one I know of in the sense of having a 
knowledge of differences or similarities; I do not know. 
There are different editions or quite a number of sets or parts of sets 
of reports. 

Q. What reports ? ; 

, A. A great many of the English reports are doubly edited, and 
some of them more. 

Q. Name any other you know of. 
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A. Curtis contains the earlier United States Reports. The first 
twenty volumes of Massachusetts have been re-edited, and there are 
quite a number of New York Reports, the earlier volumes, which 
have been re-edited and notes attached. The Wisconsin Reports 
have been re-edited in part, and I think some of the Iowa. The 
earlier Pennsylvania Reports have been republished with notes. 

Q. Have these republications been made, to your knowledge, under 
the same description as the original ones ? 

A. I cannot answer that; I do not know. I know of the exist- 
ence of different editions, but I do not know as to their similarities 
or dissimilarities. 

Q. You have stated that a person would not be likely to 

1135 makea mistake in buying the books of the defendants for 

the books of complainant, but would a person that was 

not familiar with the Illinois Reports and who did not know that 

there were two issues of the same volume know the difference be- 

tween them—know whether he was buying the reports made by the 

official reporters or the ones published afterwards? How would he 
know the difference ? 

A. If he did not know there were two sets of reports he could not 
well know it, but I do not see how a mistake eould be made by a 
lawyer. The title pages are different, the publisher is different, 
and the copyright is different, and the moment an attorney opened 
the Callaghan edition he would notice the existence of foot-notes. 

Q. All these differences are apparent only on a comparison of the 
two books, are they not? 

A. Except as to the foot-notes; that would be shown by taking | 
up the Callaghan edition, and the moment a lawyer saw the foot- #- 
notes he would make up his mind it was not the original edition as 

first published. ; 
1136 Q. He would not know it was not a reissue by the regular 
reporter, would he? 

A. If you excluded from him all outside knowledge he would not, 
of course. I find from the title page of this volume 45, after stating 
where the opinions are from and who does the work, it says: “ Being 
the same cases reported in volume 45 of the series of the Illinois 
teports by the official reporter.” If he reads that he would know 
it was not the original edition or an edition by the official reporter. 

Mr. Hieu: In which edition do vou find that? 

Mr. Le Moyne: I object to the counsel asking any questions dur- 
ing my examination of the witness and to the witness answering 
any such question. 

Mr. Hicu: I insist on an answer to my question. 
| | Mr. Le Moyne: You mean, then, by a critical examination he 
if ; might discover that that was not the edition prepared by the regular 
| reporter. 
it | Mr. Hicu: I desire the witness to answer my question. 
iat 1157 A. No; I do not mean that; I referred to the title page of 
vol. 45 of the Callaghan edition only for the purpose of show- 
| ing that there was absolute information on the face of the title page 
| | itself that it was not the original edition. I think any lawyer would 
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know, upon looking atthe Callaghan edition—at least would suspect— 
that it was vot the original edition or published by the original re- 
porter. At any rate, he would, or I would, upon taking up a work 
like this, turn to the title page to see who had re-edited the original, 
and I think what I would do under these circumstances would be 
what an ordinary lawyer would do. 

(). Then you mean to say, in your opinion, a person who had no 
knowledge that there were two issues of the Illinois Reports would 
not buy the edition by the defendants, supposing it was the edition 
prepared by the regular reporter ? 

A. If you mean by the word person a lawyer who would use the 

books after he bought them I do not think that he would be 
1138 deceived upon an inspection of the Callaghan edition into 
buying it for an original edition. 
Q. You think a lawyer would buy both editions for ordinary 
use ? | 

A. No, sir; he would not, unless he was richer than the average 
of the profession. 

Q. In your opinion, wguld one take the place of the other? 

A. I do not know that one would take the place of the other. 1 
think they would both be used. 

Q. Would a lawyer who had one ordinarily buy the other? 

A. I don’t think he would. 


Redirect examination: 


Q. State whether you find anything in the printed title on the 
back of the printed volumes of the Callaghan edition which would 
indicate to an ordinary purchaser a difference in the two editions. 

A. Ido. In Myers’ edition, below the number of the volume, is 
the word “ Freeman,” evidently referring to the official reporter. 
In the Callaghan edition, below the number of the volume, is the 
name “ Ewell,” “ Denslow,” “ Bailey,” or, possibly, some other name, 
indicating apparently the name of the party who prepared the re- 

spective volumes. 
1139 Q. Would or would not that fact indicate a difference to 
the ordinary purchaser as the books stand on the shelves or 
are presented to him in the store? 

A. It would toa lawyer. 

Q. What effect, in your judgment, would the star paging in the 
Callaghan edition have as regards furnishing. an average lawyer 
purchasing the volume information as to the difference in the two 
editions ? 

A. It would show that it was at least a new edition, if not another 
edition, of the reports. 

(). State whether, in your judgment, the legal profession would 
or would not be likely to learn speedily after the publication of the 
Callaghan edition that there were two different editions upon the 
market. 

A. I think the average lawyer would soon learn that, and, in my 
opinion, the active lawyer knows very speedily of every edition of 
any of the reports which he uses. 


CR ER Ke Ns OS 
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Mr. Le Moyne: How would the name on the back of the book 

“ Denslow,” “‘ Ewell,” ete., indicate that it was not the official report 
if he did not know the name of the official reporter ? 

1140 A. A mere inspection of the back would give him no infor- 
mation in that case. 

Q. When you said the name on the back would indicate the dif- 
ference you meant to one who knew the name of the official reporter, 
didn’t you ? 

A. My answer was based on that supposition. 

Mr. Hicgu: Would not the title pages of the different volumes of 
the Callaghan edition at once indicate it was another and different 
edition from that by the official reporter ? 

A. I have looked at the title page of somne half dozen of the vol- 
umes we have been speaking of and find that the title page of each 
does show the fact that they are not the volumes published by the 


original reporter. 
FARLIN Q. BALL. 


Subscribed and sworn to before me this 30th day of December, 
1881. 
HENRY W. BISHOP, 
Master in Chancery of the Circuit Court 
of the United States for the Northern District of Illinois. 


And thereupon defendants read in evidence the deposition of John 
L.. Pearson as follows : 
1141 ‘Testimony taken before Henry W. Bishop, Friday, Dec. 30th, . 
1881. 
Present: Same as before. 


. » ’ 
JoHn L. PEARSON, a witness for defendant-, being first duly sworn 
was examined in chief by Mr. Hian, and deposes and says as follows: 


Q. Please state your name, age, residence, and occupation. 

A. My name is John L. Pearson; I am 23 years of age; live in 
Chicago, and am studying law. 

Q. Engaged as a clerk in my office? 

A. Yes, sir. 

Q. State whether you have recently made an examination of 
volume- 39 and 41 to 46, inclusive, of the Illinois Reports as published 
by complainant Myers and the corresponding volumes as published 
by the defendants, Callaghan & Co., with reference to the number of 
pages and amount of original matter contained in the respective 
editions. 

A. I have. 

Q. Look at the paper now shown you and state if that is the result 
of such examination. 

A. That is the result of the examination I made. 


1142 Mr. Hicu: I offer in évidence the statement in question, to 
be marked Exhibit A to the deposition of Johu L. Pearson. 


Objected to. 
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Q. Please explain this exhibit with reference to the different 
columns, beginning with the first. 

A. The first column represents the number of the volume as pub- 
lished by both Myers and Callaghan ; the second column the num- 
ber of head-notes in each volume of the edition; the third column 
the vumber of pages of head-notes and foot-notes in each volume of 
each edition; the fourth column gives the number of cases with 
statements of fact in each volume of each edition; the next column 
gives the pages of statements of facts in each volume of each edition ; 
the next column the number of cases with arguments of counsel in 
each volume of each edition; the next column gives the number of 
pages of arguments of counsel in each volume of each edition; the 
next column is the pages of index in each volume of each edition, 
and the last column gives the total number of original pages in each 

volume of each edition. 
L145 Q. I observe the third column is headed “ pages of head- 
notes and foot-notes;” why did you include the head-notes 
and foot-notes together in thus stating the number of pages? 

A. Because in counting the pages of original matter the foot- 
notes under the head-notes refer to the head-notes, and the foot-notes 
were original matter as well as the head-notes. 

Q. Do you mean that you found the foot-notes generally accom- 
panying or referring to the head-notes ? 

A. Yes, sir. . 

(). Were there letters or figures indicating their connection with 
or reference to the head-notes ? 

A. I noticed the figures were given in one edition ; I have forgot- 
ten whether they were given in both or not. 

Q. In which edition did you notice the figures ° 

A. In the Callaghan edition. 

(). State whether as the result of your examination you found 
more or less original matter in the Callaghan edition than in the 
Myers editbon. 

A. The result of the examination, which is shown by the last table 

on the exhibit, shows that the Callaghan edition has more 
1144 original matter in it than the Myers edition in the total num- 
ber of original pages. 

(). Did you find in any cases that there were more pages of origi- 
nal matter in the Myers edition than in the Callaghan edition; if so, 
how have you indicated that in such instances? 

A. I did find in some of the cases that the original matter in the 
Myers edition was more than the original matter in the Callaghan 
edition, and in all such instances I have indicated it by a minus sign 
placed before the figures in the table. 

(. Then in these instances in the last table on the page where the 
minus sign appears before the figures do you mean that indicates an 
excess in the Myers edition over the Callaghan ? 
A. This represents the excess in that volume. 
Q. As to the particular matter in the column ? 
A. Yes, sir. 


; 
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Q. In all instances where that minus sign does not appear in that 
last table what is the fact as 5 to which edition contains the excess of 
original matter ? 

A. Where it does not appear it means that the Callaghan 


1145 edition has that number of pages in excess of the Myers 3 
edition. 
Q. As to the particular matter in that column ? 
A. Yes, sir. 


Q. How much time did you spend in making this examination 
and in preparing this statement. 

A. I think I was almost two weeks. Sometimes I was interrupted, 
but was working most of the time pretty steadily. I think I began 
Wednesday or Thursday of one week & finished the latter part of 
the next week. 

q. With some interruptions for other work? 

A. Yes, sir. 

Q. State whether this exhibit is a correct statement of the result 
of that examination as to the number of pages and amount of origi- 
nal matter in the two editions. 


Objected to. 


A. It is a correct statement of the result I obtained. 


Cross-examination by Mr. Le Moyne 


Q. What do you call original matter ? 
A. I eall original matter the head-notes, the notes under : 
1146 the head-notes, and the statement of facts of the case and the 
arguments of counsel and the index. 

(). Did you include the table of cases ? 

A. No, sir; I did not include that. 

Q. Title page? 

A. No, sir. _ 

Q. Who told you what to include under the head of original 
matter ? 

A. Mr. High. 


Adjourned to 10 o’clock a. m., Saturday, Dec. 31, ’81. 
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ant as to the Infringement of 


pple le ntal Bill. 


And thereupon complainant, to maintain the issues upon his part 


as to the infringment of volume 40 of t 


he Illinois Reports, embraced 


in the supplemental bill, read in evidence the following depositions : 
And thereupon complainant read in evidence the depositions of 


Levi H. Goodrich, A. J. Cox, Jr., and | 


*% pervs? 
62—336 


evi North as follows: 
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1149 Master's Report. 


In the Circuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


EvuGENE B. Myers vs. BERNARD CALLAGHAN et als. 


To the honorable the judges of the said court: 

I, Henry W. Bishop, master in chancery of the said court, to 
whom the above-entitled cause was referred on the sixth (6th) day 
of March A. D. 1883, for the purpose of taking testimony on vol- 
ume 40 of the Illinois Reports and reporting the same to this court, 
do hereby report that, having notified the parties interested of a 
hearing before me for the purposes in the said order expressed, on 
the eighth (Sth) day of May, A. D. 1883, at my office, No. 34 United 
States Government building, Chicago, | was attended on that day 

by G. W. Cothran, Esq., of counsel fer the said complainant, 
1150 and by J. ha High, Ksq., of counsel for the defendants. | 

was also attended on the said eighth (Sth) day of May, A. D. 
1883, by the following witnesses, to wit: Lev: H. Goodrich, A. J. Cox, 
Jr., & Levi North, each of whom testified herein on behalf of the said 
complainant, and whose testimony was duly taken and is returned 
herewith. 

[ was again attended on the sixteenth dav of November, A. D. 
1883 (by adjournment), by counsel for the respective parties, and by 
Bernard Callaghan, ohe of the said defendants, who testified herein 
on behalf of defendants & whose testimony was duly taken and is 
also returned herewith. , 

All of which is respectfully submitted, 

H. W. BISHOP, 
Master in Chancery of the Circuit Court of the United States 
for the Northern District of Illinois. 


1151 Vol. 49. 


In the Cireuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


EK. B. Myers, Complainant, 
Us. 


CALLAGHAN eé al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, —day, the 8th day of May, A. D. 1883. 


Present: Mr. Cothran, for compl’t; Mr. High, for def’t-. 
Levi H. Goopricu, a witness on behalf of the complainant, being 


first duly sworn, was examined in chief by Mr. Corwran, and de- 
poses and says as follows: 


Int. 1. Please state your name, age, residence, and occupation. 
—. Levi H. Goodrich ; 486 West Van Buren street ; book-binder. 
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Q. In whose employ ? 

A. A. J. Cox & Co. 

Q. How long have you been in Cox — Company’s employ ? 

A. I have been with Mr. Cox since 1867. 

Q. What is your department in the business? 

A. | am foreman. 

@. Do you know the firm of Callaghan & Co.” 

A. Yes; very well. 
1152 Q. Did you bind for them any copies of vol. 40, Illinois 
Reports ? 

A. I know we bound Illinois Reports, and if the books called for 
40 we bound them. I know | had charged binding, but I could not 
without going to the books, tell whether it was vol. 40. 

Q. Haven’t vou any recollection of the volumes of Illinois Re- 
ports that you bound for Callaghan & Co.” 

A. I could not tell from memory. They sent in lots sometimes 
1,000 or 1,500 books, ten of one kind and ten of another and per- 
haps fifty of another, filling a slip of legal cap two or three feet long. 


? 


Signature waived. 


EK. B. Myers, Complainant, | 
Us. >In Chancery. 
CALLAGHAN et al., Defendants. } 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, the 8th day of May, A. D. 1888. 


Present: Mr. Cothran, for compl’t; Mr. High, for det’t-. 


A. J. Cox, Jr., a witness on behalf of the complainant, being 
1153 first duly sworn, was examined in chief by Mr. CorHran, and 
deposes and SUVS aS follows: 


Int. 1. Please state your name, age, residence, and occupation. 

—. A. J. Cox, Jr.; age, twenty-five; occupation, cashier for A. J. 
Cox & Co. 

(). How iong have you been engaged with A. J. Cox & Co.? 

A. Over seven vears. 

Q. In this city? 

A. Yes, sir. 

Q. What has been.their business during that time’ 

A. Book-binders and book manufacturers. 

Q. What do you mean by book manufacturers ” 

A. Binding books and putting them together. 

Q). After they are printed ? 

A. Yes. 

Q. Do you know the firm of Callaghan & Co., law-book sellers in 
this city ? 

A. Yes. 

Q. Did A. J. Cox & Co. bind law books for Callaghan & Co.? 

A. Yes. 

(. Did they bind any volumes of volume 40, Illinois Reports ’ 


, 


we 
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A. According to our books we did; that is the way the charge 
reads. 

Q. Who kept the books? 

A. We had a book-keeper at that time by the name of Kessner. 

Q. Do you know whether the books are correct? 

A. Yes, sir. 
1154 Q. Then in answer to the question you did bind vol. 40, 
Illinois Reports ? 

A. Yes, sir. 

Q. Can you tell when? 

A. December 27, 1877, when they were charged. 

Q. How many copies of vol. 40, Illinois Reports, did A. J. Cox & 
Co. bind? 

A. One hundred complete volumes. 

Q. What else ? 

A. They folded and gathered 350 more ready for binding. 

Q. Were those delivered to Callaghan & Co. by Cox & Co.? 

A. Yes, sir. 

Q. One hundred volumes bound and the others in the condition 
you speak of? 


A. Yes. 
Q. About the time you mentioned ? 
A. Yes. 


Q. From whom did you receive the printed sheets? 

A. I could not tell you. I believed they were shipped to our firm 
by the printed who had printed them. 

Q. With whom did Cox — Co. make their bargain for binding? 

A. Callaghan & Co. 

Q. Were Callaghan & Co. in any way interested in the form of 
A. J. Cox & Co.? 

A. No, sir. 

Q. Then simply the work performed by Cox & Co. was as the em- 
ployee of Callaghan & Co.? 

A. Yes. 


Mr. Hiaa: Have you any personal knowledge of these matters ? 
A. No, sir; I have not. 
1155 Mr. Coruran: Did you say you had no personal know!l- 


edge ? 

A. No, sir; not that I remember of; only what the books show 
at the present time. 

Q. Has the account for binding these books been settled with your 
firm ? 

A. Yes. 

Q. What was the price of binding ? 

A. Fifty cents, I believe. I am not sure, but I believe it was fifty 
cents for the bound copies. 


| Q. And what for the unbound copies ? 

A. Folding and gathering, five cents apiece. 
by 

a 7 o 

i Signature waived. 
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KE. B. Myers, Complainant, ) 
vs. -In Chancery. 
CALLAGHAN et al., Defendants. } 
_- Testimony taken before Henry W. Bishop, master in chancery of said 
court, the Sth day of May, A. D. 1883. 
Present: Mr. Cothran, for compl’t; Mr. High, for def’t-. 

: Levi NortH, a witness on behalf of the complainant, being first 
duly sworn, was examined in chief by Mr. CorHRan, and deposes 
and says as follows: 

L156 Int. 1. Please state your name, age, residence, and occupa- 
tion. 
A. Levi North; residence, Rewaunee; occupation, lawyer. 
Q. Are you acquainted with the defendants, Callaghan & Co.; and, 
if so, how long have you been acquainted with them? 
A. I have been acquainted with them since 1872. I have done 
business with them some before that. 
Q. Were you engaged by defendants to edit any volumes of the 
Illinois Reports ? 
A. I was, and did edit one volume—I think the 40th. 
Q. In preparing that volume what materials uid you issue ? 
| A. | issued Freeman’s reports. 
r 


().-Have you any other sources of information connected with 
3 that volume than Freemin’s volume ? 

A. Nothing; only some of the briefs that I had. 

(). Then, in a word, your volume was based almost entirely upon 

l’reeman’s ? 

A. Yes, sir; almost entirely. 

©. When did you do that editorial labor? 
| A. | have been trying to think whether it was in 1876 or 1877. 
It strikes me it was 1876. I was here frequently about those times. 

Q. Did you read the proof? 
1157 A. I did; it was in 1877, I see, by referring to the book. 

Q. I present you a volume, 40, of Illinois Reports, as pub- 
lished by Callaghan & Company, and ask you if that is the book 
vou edited ? 


| A. I have no doubt of it. I have never seen a copy since I ex- 
amined the proof. 
f Q. Then in no case, in preparing this volume, did you go to the 


original record ? 

A. Not to the records at the office of the court; no, sir. 

Q. Did you do any editorial labor on any other volume than 
vol. 40? 
. A. I did something on some volume. I don’t know what it was ; 
it has passed out of my mind. 
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Cross-examination by Mr. Hicu : 


Q. In the volume marked 40, which has been shown you on your 
direct examination, with the imprint of Callaghan & Co. on the title 
page, do you state positively that that contains the matter as you 
prepared it? 

A. I will state positively that was as I read the proof. I suppose 
it is the same as the proof. 

Q. You suppose it is the same? 

A. 1 suppose it is the same. 
1158 —. Have you examined it to determine that point”? 
A. No; not defiditely. 

Q. Did you ever see the completed volume before this morning ? 

A. No,sir; never to examine it. I may have seen it in libraries. 

@. You have made no examination:of it this morning ? 

A. No, sir; I cannot say [ have looked at it enough to make an 
examination. 

Q. How did you prepare the head-notes for volume 40? 

A. Every head-note that [ prepared I first looked into the decision 
of the court to see what point it had decided, and its reasons, and, 
as far as possible, adopted the language of the court, as given in the 
opinion. 

Q. State whether you used or copied Mr. Freeman’s head-notes. 

A. I looked at them and I saw the—of course, I did that, but I 
did not copy them. Very many run exactly the same, and I am 
well aware they run the same, because they are taken from the 
opinion. | . 

Q. Taken from the opinion in both cases ? 

A. Yes, sir; taken bodily in both cases from the opinion. 
1159 (. So you did not take Mr. Freeman’s head-notes in pre- 
paring yours? 

A. No, sir; you will find they are different in some places more 
and in some less. My recollection is in some places there is more 
aiid some less, generally abbreviated—that is, shorter than his. 

(). How do you prepare the statement of facts ? 

A. That I prepared from the statements partly as they appeared 
in the opinion and partly as they appeared from the other, where 
any statement of facts was necessary ; partly in the opinion and partly 
in the statement given by Mr. Freeman; that is what I mean by the 
other. 

Q. How did you prepare the index ? 

A. I run the cases right over. 

Q. From your own copy and proof? 

A. Yes, sir. 

@. Did you adopt or use Mr. Freeman’s index ? 

A. I don’t know, but I might have used it, but I had to page it a 
little different. I am not quite certain about that. 

Q. Didn’t you take your own head-notes as you had prepared 
them ? , 

A. I took my own head-notes. 

Q. Did you make any use of Mr. Freeman’s index ? 
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1160 A. No use except as to the general style, as to the mere 
matter of dividing into eight, nine, and ten. 
(). That general style is common to all law reports ? 
A. Not all, but some. 


Redirect examination : 


(. In relation to the two tables of cases in the volume, did vou 
in printing your volume do other than use Mr. Freeman’s table of 
cases and change the pages to correspond with the pages of your 
book ? 

A. I do not know just how I did prepare that, but my impression 
is | did run them through and examine the pages as it is here in 
this book. 

Q. ‘That is all the alteration that you made? 

A. Occasionally a difference in the name that I would think easier 
to understand the reference. 

(). Generally it is predicated on the Freeman table of cases? 

A. Generally ; yes, sir. I will say generally ; that is all. 


Signature waived. 


And thereupon complainant read in evidence the further deposi- 
tion of Levi H. Goodrich, recalled as a witness in behalf of com- 
plainant, as follows: 


1161 Myers, Complainant, 
vs. >In Chancery. 
CALLAGHAN et al., Defendants. ) 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, the 9th day of May, A. D. 1883. 


Present: Mr. Cothran; Mr. High. 


Levi H. Goopricn, a witness recalled on behalf of the complain- 
ant, being first duly sworn, was examined in chief by Mr. CorHran, 
und deposes and says as follows: 


Mr. Cornran: Have you found your receipt book ? 
A. Yes, sir; here it is. 
(). What do you find in it in relation to the delivery of bound or 
partially bound copies of vol. 40, [llinois Reports, to the defendants” 
A. I find this receipt: 
CHicaGco, December 21, 1877. 
Received from A. J. Cox & Co. 450 copies L[llinois Reports—350 
sheets vol. 40; 100 law sheep—450. 
CALLAGHAN & CO. 
=. 


(). Who delivered them to Callaghan & Co.” | 
A. I did. I made out the receipt and sent it by our regu- 
1162 lar man, and that is the signature I have got back. 


BERNARD CALLAGHAN ET 


AL. VS. 


EUGENE 


B. 


MYERS. 


. Do you know whose writing it is? 
A. No, sir; I could not say. 
Q. They were sent over to Callaghan & Co.? 
A. Yes, sir. 


Signature waived. 


It is admitted by the parties to this suit that in what are known 
as the practice cases in the original edition of vol. 40, Illinois Re- 
ports, from page- 25 to 130, both inclusive, the opinion- of the court 
were delivered orally & were reduced to writing by the reporter and 
were not filed and made a matter of record. 

1163 Testimony taken ia behalf of defendants concerning infringe- 
ment of volume 40, embraced in the supplemental bill. 


And thereupon defendants, to maintain the issues on their part as 
to the infringement of volume 40 of the Illinois Reports, embraced 
in the supplemental bill, read in evidence the deposition of Bernard 
Callaghan as follows: 


Volume 40 


i. Myers, Complainant, 
. Us. >In Chancery. 
B. CALLAGHAN et al., Defendants. } 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Friday the 16th day of November, A. D. 1883. 


Present: Mr. Cothran, for complainant ; Mr. High, for defendant- 


BERNARD CALLAGHAN, a witness on behalf of the defendant-, being 
first duly sworn, was examined in chief by Mr. Hiau, and 
deposes and says as follows: 


1164 


(). You are one of the defendants in this case? 

A. Yes, sir. 

Q. You are the same Bernard Callaghan who has heretofore testi- 
fied in this cause? 

A. Yes, sir. 

Q. State whether your firm ever printed or ever published vol. 40 
of the Illinois Reports. 

A. We did print volume 40, but did not publish it. 

Q. State whether any copies of volume 40 were ever sold or put 
upon the market by your firm. 

A. None at all, that I know of. 


Cross-examination by Mr. CorHran: 
Q. Is the volume 40 vou refer to the volume Mr. Levi North ed- 
ited for you? 
A. I think it is; I am not sure. 
Q. How many copies of the volume did you print? 
A. I think about 450. 
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Q. Are they still in existence ? 

A. They are. 

(J. Subject to your control and order ? 

A. Yes, sir. 

Q. As I understand you, you say you printed it, but did not pub- 

lish it. Please explain what you meant by that answer. | 
i160 A. I mean that a publication may be printed and not pub- 

lished until it is marketed, or an effort being made to market 
it, to advertise it, or sell it or offer it for sale. When that is done I 
consider it is published. 

(. Do you wish to be understood that volume 40 was not included 
in your advertisement of Illinois Reports ? 

A. I do not know but what it was originally, but when we found 
there was trouble over it after it was manufactured we stowed it 
away, secreted—in other words, did not make known the fact that 
it was printed. 

Signature waived. 


Endorsed: Filed Nov. 19, 1883. W. H. Bradley, el’k. 


1166 And thereupon complainant, to further maintain the issues 

on his part as to volumes 32 to 46, inclusive, of. the Illinois 
Reports, embraced in his original and supplemental bills of com- 
plaint, offered in evidence the following certificates of William H. 
Bradley, clerk of the district court of the United States for the 
northern district of Illinois, as to said volumes from 32 to 46, both 
inclusive. 

To the introduction of that portion of each of said papers respect- 
ively pertaining to volumes 52 to 46, both inclusive, at the bottom 
thereof purporting to show the date when each of said volumes was 
deposited defendants then and there objected on the ground that 
the same constituted no part of the clerk’s certificate, but was a mere 
anonymous statement, when and by whom made not appearing, and 
that the same as to each and all of said volumes was wholly in- 
competent to show the date of such deposit; which objection was 
overruled by the court; to which ruling of the court defendants then 
and there excepted. 

Defendants also then and there objected to the introduction of 
said paper pertaining to volume 34 on the ground that even if the 
memorandum at the bottom of said paper is competent evidence of 

the date when said volume was deposited, then such deposit 
1167 was made at the same time with the deposit of the printed 
title page, viz., October 23, 1866, and that it does not there- 
fore appear that the title page was filed in advance of publication 
and the work deposited after publication, as required by the act of 
Congress, and that said paper is therefore wholly incompetent ; 


“which objection was overruled by the court; to which ruling of the 


court defendants then and there excepted. 

Defendants also then and there objected to the introduction of 
said paper as to volume 35 for the reason that it purports to show 
that the title of said volume was deposited on the 28th day of 
b3I—996 
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January, 1867, while the printed notice on the back of the title page 
of said volume 35 is as follows: “ Entered according to act of Con- 
gress in the year 1866,” and that there is a variance between the 
date of entry of such certificate as shown by said certificate and 
the date of such entry as so printed on the back of said title page 
of said volume, and that said paper is therefore wholly incompetent ; 

which objection was overruled by the court; to which ruling of the 

court defendants then and there excepted. 


1168 Unirep Strates oF AMERICA, | , 
“ , . . : . > SS. 
Northern District of [llinois, | 


CLERK’s OFFICE OF THE District Court OF THE 
Unirep STATES FOR SAID DiIsTRICcT. 

Be it remembered that on the 12th day of August, A. D. 1865, E. 
Bb. Myers & Chandler, of said district, deposited in this office the 
title of a book as follows, to wit: Reports of cases at law and in ' 
chancery argued and determined in the supreme court of Illinois, 
by Norman L. Freeman, counselor-at-law, volume 32, containing 
the remainder of the cases decided at the April term anda part of 
the cases decided at the November term, 1863— 

The right whereof they claim as proprietors in conformity with 
an act of Congress entitled “An act to amend the several acts re- 
specting eopyrights.” 


WM. H. BRADLEY, Clerk. 


NORTHERN District or ILLINOIS, ss: 


Cements Recep BORNE 4 BIT I ete 


| I, William H. Bradley, clerk of the district court of the United 
t States for the northern district of Illinois, do hereby certify the fore- 
i going to be a true copy from the records of said court in the matter 
of the entry of a copyright by E. B. Myers & Chandler as the same 
appears Of record in said court and now remaining in my custody. 
In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in Chicago, this 12th day of 
August, A. D. 1865, and of our Independence the 90th vear. 


(i. s.] WM. H. BRADLEY, Clerk. 
[Internal revenue, 5 cents (cancelled as follows): W. H. B., Aug. 12, 1865. ] 


Work deposited Jan’y 17th, 1866 
WM. H. BRADLEY, CVE. 


1169 Uwnrrep States OF AMERICA, | 
° ° . ° ° r SS 
Northern District of Illinois, | 


CLERK'S OFFICE OF THE District COURT OF THE 
UNITED STATES FOR SAID DISTRICT. 
Be it remembered that on the 21st day of April, A. D. 1866, E. B. 
Myers & Chandler, of said district, deposited in this office the title 
of a work as follows, to wit: Reports of cases at law and in chan- 
‘ cery argued and determined in the supreme court of Illinois, by 


erage 
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Norman L. Freeman, counselor-at-law, volume XXXIII, containing 
the residue of the cases decided at November term, 1863, and all of 
the cases decided at January term, 1564— 

The right whereof they claim as proprietors in conformity with 
an act of Congress entitled “An act to amend the several acts re- 
specting copyrights.” 


WM. H. BRADLEY, Clerk. 


NORTHERN District OF ILLINOIS, ss: 


[, William H. Bradley, clerk of the district court of the United 
States for the northern district of Illinois, do hereby certify the fore- 
going to be a true copy from the records of said court in the matter 
of the entry of a copyright by E. B. Myers & Chandler as the same 
appears of record in said court and now remaining in my custody. 

[In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in Chicago, this 21st day of April, 
A. D. 1866, and of our Independence the 90th year. 

[L. s.] WM. H. BRADLEY, Clerk. 

[Internal revenue, 5 cents (cancelled as follows): W. H. B., Ap’l 21, 1866.] 


(On back of same is the following :) 


Work deposited June 8, 1866. 
WM. H. BRADLEY, Ck. 


1170 Uwnrrep States oF AMERICA, s 
Northern District of Illinois, | 
CLeERK’s OFFICE OF THE DistRICT COURT OF THE 
UNITED STATES FOR SAID DISTRICT. 

Be it remembered that on the 23d day of October, A. D. 1866, E. 
b. Myers & Chandler, of said district, deposited in this office the 
title of a work as follows, to wit: “ Reports of cases at law and in 
chancery argued and determined in the supreme court of Illinois, 
by Norman L. Freeman, counselor-at-law, volume XXXIV, con- 
taining a part of the cases decided at the April term, 1864 °— 

The right whereof they claim as proprietors in conformity with 
an act of Congress entitled “An act to amend the several acts re- 
specting copyrights.” 


WM. H. BRADLEY, Clerk. 
NORTHERN District oF ILLINOIS, 88: 


I, William H. Bradley, clerk of the district court of the United 
States for the northern district of Illinois, do hereby certify the fore- 


going to be a true copy from the records of said court in the matter 


of the entry of a copyright by E. B. Myers & Chandler as the same 
appears of record in said court and now remaining in my custody. 

{n testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in Chicago. this 23d day of Oct., 
A. D. 1866, and of our Indeper ndence the 91st year. 


fx. s.] WM. H. BRADLEY, Clerk. 


[Internal revenue, 5 cents (cancelled as follows): W. H. B., Oct. 28, 1866. ] 
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Work deposited Oct. 23d, 1866. 
WM. H. BRADLEY, C?k. 


1171 Uwyirep Srares or AMERICA, ey 
Northern District of Illinois, { oe 
CLERK’s OFFICE OF THE DistRicT COURT OF THE 
UNITED STATES FOR SAID DISTRICT. 

Be it remembered that on the 28th day of January, A. D. 1867, E. 
B. Myers & Chandler, of said district, deposited in this office the 
title of a work as follows, to wit: “Reports of cases at law and in 
chancery argued and determined in the supreme court of Illinois, 
by Norman L. Freeman, counselor-at-law, volume XXXV, con- 
taining a part of the cases decided at the April term, 1864”— 

The right whereof they claim as proprietors in conformity with 
an act of Congress entitled “An act to amend the several acts re- 
specting copyrights.” 


WM. H. BRADLEY, Clerk. 


NorTHERN District oF ILLINOIS, ss: 

I, William H. Bradley, clerk of the district court of the United 
States for the northern district of Illinois, do hereby certify the fore- 
going to be a true copy from the records of said court in the matter 
of the entry of a copyright by E. B. Myers & Chandler as the satne 
appears of record in said court and now remaining in mv custody. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in Chicago, this 28th day of Jan’y, 
A. D. 1867, and of our Independence the 91st year. 

[L. s.] WM. H. BRADLEY, Clerk. 


[Internal revenue, 5 cents (cancelled as follows W. H. B., Jan’y 28, 1867. ] 


Work deposited in my office March 5th, 1867. 
WM. H. BRADLEY, Clerk. 


1172 Uwnrrep States or AMERICA, |} ; 
T . a s . > SS 
Northern District of Illinois, § 


CLERK'S OrPrice OF THE DISTRICT COURT OF THE 
UNrirTep STATES FOR SAID DISTRICT. 
Be it remembered that on the 11th day of October, A. D. 1867, E. 
B. Myers & Chandler, of said district, deposited in this office the 
title of a work as follows, to wit: “ Reports of cases at law and in 
chancery argued and determined in the supreme court of Illinois, 
by Norman L. Freeman, counselor-at-law, volume XXXVI, con- 
taining most of the remaining cases decided at the April term, 1864, 
and all of the cases decided at the November hare. 1864. ices" i 
January term, 1865 ”— 
The right whereof they claim as proprietors in conformity with an 
act of Congress entitled “An act to amend the several acts respecting 
copyrights.” 


WM. H. BRADLEY, Clerk. 


[Internal revenue, 5 cents (cancelled as follows): W. H. B., Oct. 11, 1867. ] 


= ae 
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NORTHERN District oF ILLINOIs, 8 


I, William H. Bradley, clerk of the district court of the United 
States for the northern district of Illinois, do he ‘reby certify the fore- 
going to be a true copy from the records of said court in the matter 
of the entry of a copyright by E. B. Myers & Chandler as the same 
appears of record in said court and now remaining In: my custody. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in Chicago, this 11th day of Octo- 
ber, A. D. 1867, and of our Independence the 92d year. 


[L. s.] WM. H. BRADLEY, Clerk. 


Work deposited in my office Nov’r 13th, 1867. 


WM. H. BRADLEY, CPE. 


1173 Unirep States or AMERICA, |... 
Northern District of Illinois, | 


CLERK’s OFFICE OF THE District COURT OF THE 
UNireD STATES FOR SAID DISTRICT. 


Be it remembered that on the 3lst day of December, A. D., 1866, 
kK. B. Myers & Chandler, of said district, deposited in this office the 
title of a work as follows, to wit: “ Reports of cases at law and in 
chancery argued and determined in the supreme court of Illinois, 
by Norman L. Freeman, counselor-at-law, volume XXXVII, con- 
taining a part of the cases decided at the April term, 1865 ”— 

The right whereof they claim as proprietors in conformity with an 
act of Congress entitled “An act toamend the several acts respecting 
copyrights.” 


WILLIAM H. BRADLEY, Clerk. 


NORTHERN District or ILLINOIS, 8s: 


I, William H. Bradley, clerk of the district court of the United 
States for the northern district of Illinois, do hereby certify the fore- 
going to be a true copy from the records of said court in the matter 
of the entry of a copyright by E. Bb. Myers & Chandler as the same 
appears of record in said court and now remaining in my custody. 

[n testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in Chicago, this 3lst day of De- 
cember, A. D. 1866, and of our Independence the Y1st year. 


rr. 8.] WILLIAM H. BRADLEY, Clerk. 
[ Internal revenue, 5 cents (cancelled as follows): Dec. 31, 1866, W. H. B.] 


Work deposited Jan’y 28th, 1867. 
WM. H. BRADLEY, Clerk. 
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1174 Unitrep States oF AMERICA, 
Northern District of Illinois, 


CLERK’s OFFICE OF THE DistRICcT COURT OF THE 
Unirep STATES FOR SAID DIsTRICT. 


= 
« 


Be it remembered that on the 22d day of August, A. D. 1867, E- 


B. Myers & Chandler, of said district, deposited in this office the 
title of a work as follows, to wit, “ Reports of cases at law and in 
chancery argued and determined in the supreme court of Illinois, 
by Norman L. Freeman, counselor-at-law, volume XX XVIII, con- 
taining the remaining cases decided at the April term, 1560, and a 
part of the cases decided at the November term, 1865 ""— 

The right whereof they claim as proprietors in conformity with an 
act of Congress entitled “An act to amend the several acts respect- 
ing copyrights.” 

WM. H. BRADLEY, Clerk. 


NORTHERN District OF ILLINOIS, 8s: 


I, William H. Bradley, clerk of the district court of the United 
States for the northern district of Illinois, do hereby certify the fore- 
going to be a true copy from the records of said court in the matter 
of the entry of a copyright by E. B. Myers & Chandler as the same 
appears of record in said court and now remaining in my custody. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in Chicago, this 22d day of Au- 
gust, A. D. 1867, and of our Independence the 92d year. 

[L. s. ] W. H. BRADLEY, Clerk. 


[Internal revenue, 5 cents (cancelled as follows): W. H. B., Aug 22, 1867. | 


Work deposited Oct. 10th, 1867. 
WM. H. BRADLEY, C?%. 


1175 Uwnitrep Strates oF AMERICA, | 


Northern District of Illinois, § ” 


CLERK’sS OFFICE OF THE District CouRT OF THE 
Unitrep STATES FOR SAID DISTRICT. 


Be it remembered that on the 10th day of June, A. D. 1868, Eu- 
gene B. Myers, of said district, deposited in this office the title of a 
work as follows, to wit, “Reports of cases at law and in chancery 
argued and determined in the supreme court of Illinois, by Norman 
L. Freeman, counselor-at-law, volume XXXIX, containing the re- 
maining cases decided at the January term, 1866, and a few omitted 
cases decided at the April term, 1864”— 

The right whereof he claims as proprietor in conformity with an 
act of Congress entitled “ An act to amend the several acts respecting 
copyrights.” 

WM. H. BRADLEY, Clerk. 
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NORTHERN District oF [LLINOIs, 88: 


[, William H. Bradley, clerk of the district court of the United 
States for the northern district of Illinois, do hereby certify the fore- 
going to be a true copy from the records of said court in the matter 
of the entry of a copyright by Eugene B. Myers as the same appears 
of record in said court and now remaining in my custody. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in Chicago, this 10th day of June, 
A. D. 1868, and of our Independence the 92d year. 

iL. S. | WM. H. BRADLEY, Clerk. 


[Internal revenue, 5 cents (cancelled as follows): W. H. B., June 10, 1868.] 


Work deposited June 12th, 1868. | 
WM. H. BRADLEY, C?k. 


1176 Uwsirep States oF AMERICA, | * 
Northern District of Illinois, | ° 


CLERK’s OFFICE OF THE DiIstTRICT COURT OF THE 
Unirep STATES FOR SAID DistRIcT 

Be it renembered that on the 18th day of September, A. D. 1868, 
Eugene B. Myers, of said district, deposited in this office the title of 
a work as follows, to wit: “ Reports of cases at law and in chan- 
cery argued and determined in the supreme court of Illinois, by 
Norman L. Freeman, counselor-at-law, Volume XL, containing 
the practice cases decided since the April term, 1863, and a part of 
the cases decided atthe April term, 1866 ”— 

The right whereof he claims as proprietor in conformity with an 
act of Congress entitled “An act to amend the several acts respect- 
ing copyrights.” 


WM. H. BRADLEY, Clerk. 


NORTHERN DisTRIctT OF ILLINOIS, 88 : 


[, William H. Bradley, clerk of the district court of the United 
States for the northern district of Illinois, do hereby certify the fore- 
going to be a true copy from the records of said court in the matter 
of the entry of a copyright by Eugene B. Myers as the same appears 
of record in said court and now remaining in my custody. 

[11 witness whereof I have hereunto set my hand and affixed the 


_ seal of said court, at my office, in Chicago, this 18th day of Septem- 


ber, A. D. 1868, and of our Independence the 93d year. 


rh. s.] WM. H. BRADLEY, Clerk. 


[Internal revenue, 5 cents (cancelled as follows): W. H. B., Sept. 18, 1868.] 


Work deposited Nov’r 6th, 1868. 


WM. H. BRADLEY, CPE. 
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1177 Uwnrtrep States or AMERICA, A 
Northern District of Illinois, { ~° 


CLERK’s OFFICE OF THE District COURT OF THE 
UNITED STATES FOR SAID DISTRICT. 

Be it remembered that on the 22d day of December, A. D. 1868, 
Eugene B. Myers, of said district, deposited in this office the title of 
a work as follows, to wit: “ Reports of cases at law and in chancery 
argued and determined in the supreme court of Lllinois, by Nor- 
man L. Freeman, counselor-at-law, volume XLI, containing a part 
of the cases decided at the April term, 1866 ”— 

The right whereof he claims as proprietor in conformity with an 
act of Congress entitled “An act to amend tle several acts respecting 
copyrights.” 
WM. H. BRADLEY, Clerk. 


NORTHERN District OF ILLINOIS, 88 : 


I, William H. Bradley, clerk of the district court of the United 
States for the northern district of Illinois, do hereby certify the fore- 
going to be a true copy from the records of said court in the matter 
of the entry of a copyright by Eugene Bb. Myers as the same ap- 
pears of record in said court and now remaining in my custody. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in Chicago, this 22d day of 
Dec’b’r., A. D. 1868, and of our Independence the 95d year. 

[L. s.] WM. H. BRADLEY, Clerk. 


[Internal revenue, 5 cents (cancelled as follows): W. H. B., Dec. 22, 1868.] 


Work deposited Jan’y 29th, 1869. 
WM. H. BRADLEY, CUk. 


1178 Uwnirep States or AMERICA, hos, 
Northern District of Illinois, {~~ ’ 


CLERK’s OFFICE OF THE DistRICT COURT OF THE 
UNITED STATES FOR SAID DISTRICT. 


Be it remembered that on the 21st day of May, A. D. 1869, Eugene 
B. Myers, of said district, deposited in this office the title of a work 
as follows, to wit: “Reports of cases at law and in chancery argued and 
determined in the supreme court of Illinois, by Norman L. Free- 
man, counselor-at-law, volume XLII, containing the remaining 
eases decided at the April term, 1866, all of those decided at the 
November term, 1866,and a part of the cases decided at the January 
term, 1867 ”— 
The right whereof he claims as proprietor in conformity with an 
‘act of Congress entitled “An act to amend the several acts respect- 


ing copyrights.” . 
WM. H. BRADLEY, Clerk. 


“= 
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NORTHERN District OF ILLINOIS, 88: 


I, William H. Bradley, clerk of the district court of the United 
States for the northern district of Illinois, do hereby certify the fore- 
going to be a true copy from the records of said court in the matter 
of the entry of a copyright by Eugene B. Myers as the same appears 
of record in said court and now remaining in my custody. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in Chicago, this 2lst day of May 
A. D. 1869, and of our Independence the 93d year. 


1. s.] WM. H. BRADLEY, Clerk. 


{ Internal revenue, 5 cents (cancelled as follows): W. H. B., 21 May, 1869.] 


Work deposited in my office July 7th, 1869. 
WM. H. BRADL EY, Clerk. 


1179 Uwyrrep Srates oF AMERICA, \. 
Northern District of Illinois, ‘ 


CLeRK’s OFFICE OF THE District COURT OF THE 
Unirep STATES FOR SAID DISTRICT. 


Be it remember that on the 21st day of June, A. D. 1869, Eugene 
Bb. Myers, of said district, deposited in this office the title of a work 
as follows, to wit: “Reports of cases at law and in chancery argued and 
determined in the supreme court of [llinois, by Norman L. Free- 
map, counselor-at-law, volume XLIII, containing the remaining 
cases decided at the January term, 1867, a part of those decided at 
the April term, 1867, and an omitted case decided at the April term, 
1866 "— 

The right whereof he claims as proprietor in conformity with an 
act of Congress entitled “An act to amend the several acts respecting 
copyrights.” 


WM. H. BRADLEY, Clerk. 


NORTHERN District oF ILLINOIS, 88: 


[, William H. Bradley, clerk of the district court of the United 
States for the northern district of Illinois, do hereby certify the fore- 
going to be a true copy from the records of said court in the matter 
of the entry of a copyright by Eugene B. Myers as the same appears 
of record in said court and now remaining In my custody. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in Chicago, this 21st day of June, 
A. D. 1869, and of our Independence the 93d year. 


[L. s.] WM. H. BRADLEY, Clerk. 


[Internal revenue, 5 cents (cancelled as follows): June 21st, 1869. ] 


Work deposited in my office July 7th, 1869. 
WM. H. BRADLEY, CPt, 
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1180 Unirep States or AMERICA, |... 
Northern District of Illinois, j ~° 


CLERK’s OFFICE OF THE DistRIcT COURT OF THE 
UNITED STATES FOR SAID DISTRICT. 


Be it remembered that on the twenty-seventh day of September, A. 
D. 1869, E. B. Myers, of said district, deposited in this office the title of 
a work as follows, to wit: “ Reports of cases at law and in chancery 
argued and determined in the supreme court of Illinois, by Nor- 
man L. Freeman, counselor-at-law, volume XLIV, containing the 
remaining cases decided at the April term, 1867, and a part of those 
decided at the June term, 1867 ”— 

The right whereof he claims as proprietor in conformity with an 
act of Congress entitled “An act to amend the several acts respecting 
copyrights.” 


WM. H. BRADLEY, Clerk. 


NORTHERN District oF ILLINOIS, 88: 


I, William H. Bradley, clerk of the district court of the United 
States for the northern district of Illinois, do hereby certify the fore- 
going to be @ true copy from the records of said court in the matter 
of the entry of a copyright by E. B. Myers as the same appears of 
record in said court and now remaining in my custody. 

In testimony whereof I have hereunto set my hand and affixed the 
seal of saia court, at my office, in Chicago, this 27th day of Septem- 
ber, A. D. 1869, and of our Independence the 94th vear. 

[L. s.] WM. H. BRADLEY, Clerk. 


[Internal revenue, 5 cents, cancelled as follows: W. H. B., 9, 27, 1869.] 


Work deposited in my office Oct. 2d, 1869. 
WM. H. BRADLEY, CVE. 


1181 Uwnirep States or America, | a 
Northern District of Illinois, { 


CLERK’s OFFICE OF THE Disrricr CouRT OF THE 
UNITED STATES FOR SAID DISTRICT. 


Be it remembered that on the 6th day of Oztober, A. D. 1869, E. 
B. Myers, of said district, deposited in this office the title of a work 
as follows, to wit: “ Reports of cases at law and in chancery argued 
and determined in the supreme court of Illinois, by Norman L. 
Freeman, counselor-at-law, volume XLV, containing the remaining 
cases decided at the June term, 1867, and a part of those decided at 
the September term, 1867 ”— 

The right whereof he claims as proprietor in conformity with an 
act of Congress entitled “An act to amend the several acts respecting 


copyrights.” 
WM. H. BRADLEY, Clerk. 
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NORTHERN District OF ILLINOIS, 88 : 


I, William H. Bradley, clerk of the district court of the United 
States for the northern district of Illinois, do hereby certify the fore- 
going to be a true copy from the records of said court in the matter 
of the entry of a copyright by E. B. Myers as the same appears of 
record in said court and now remaining in my custody. 

In testimony whereof I have hereunto set my hand and affixed 
i seal of said court, at my office, in Chicago, this 6th day of October, 

. D. 1869, and of our Indeper ndence the S4th year. 


[r.. s.] WM. H. BRADLEY, Clerk. 


[Internal revenue, 5 cents (cancelled as follows) : W. H. B,. Oct. 6, 1869. ] 


Work deposited Deec’b’r 8th, 1869 
WM. H. BRADLEY, CPk&. 


1182 Uwnirep StTatres oF AMERICA, = 
Northern District of Illinois, f ° 


CLERK’s OFFICE OF THE District COURT OF THE 
Unitep STares FoR SAID District. 

Be it remembered that on the 14th day of October, A. D. 1869, E.. 
B. Myers, of said district, deposited in this office the title of a work 
as follows, to wit: “Reports of cases at law and in chancery argued 
and determined in the supreme court of Illinois, by Norman L. 
Freeman, counselor-at-law, volume XLVI, containing the remain- 
ing cases decided at the September term, 1867, and a part of the 
cases decided at the January term, 1865 ji 

The right whereof he claims as proprietor in conformity with an 
act of Congress entitled “An act to amend the several acts respecting 
copyrights.” 


WM. H. BRADLEY, Clerk. 


NORTHERN District OF ILLINOIS, 88: 


I, William H. Bradley, clerk of the district court of the United 
States for the northern district of Illinois, do hereby certify the fore- 
going to be a true copy from the records of said court in the matter 
of the entry of a copyright by E. B. Myers as the same appears of 
record in said court and now remaining in my custody. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in Chicago, this 14th day of Octo- 
ber, A. D. 1869, and of our Independence the 94th vear. 


[L. s.] WM. H. BRADLEY, Clerk. 


[Internal revenue, 5 cents (cancelled as fullows): W. H. B., Oct. 14, 1869.) 


Work deposited Dec’b. 8th, 1869. 
WM. H. BRADLEY, CUE. 


1183 And thereupon the complainant, to further maintain the 
issues on his part as to his reprint or new edition of volumes 
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37 and 38, respectively, of the Illinois Reports, embraced in his 
original bill of complaint, offered in evidence the following certifi- 
cates and receipts of A. R. Spofford, Librarian of Congress, as to com- 
plainant’s reprint of said volumes 37 and 38, respectively : 


1184 No. 8454 H. 


[L. s.] LIBRARY OF CONGRESS, 
CopyRIGHT OFFICE, WASHINGTON. 


To wit: Be it remembered that on the 20th day of July, anno 
Domini 1877, E. B. Myers, of Chicago, has deposited in this office 
the title of a book, the title or description of which is in the follow- 
ing words, to wit: Reports of cases at law and in chancery argued 
and determined in the supreme court of Illinois, by Norman L. 
Freeman, volume 37, containing a part of the cases decided at the 
April term, 1865, Chicago, E. B. Myers, 1877, the right whereof he 
claims as proprietor in. conformity with the laws of the United 
States respecting copyrights. 
A. R. SPOFFORD, 

Librarian of Congress. 


[L. s.] LIBRARY OF CONGRESs, 

W asHINGTON, July 28, 1877. 
E. B. Myers, 93 Washington St., Chicago, II1.: 

The undersigned hereby acknowledges the receipt of two copies of 
volume thirty-seven (37), Illinois Reports, edition of 1877 (reprint), 
transmitted by you to this library in conformity with the laws of 
the United States respecting copyrights. 

Very respectfully, A. R. SPOFFORD, 
Librarian of Congress. 


1185 No. 8455 H. 


[L. s.] LIBRARY OF CONGRESS, 
COPYRIGHT OFFICE, WASHINGTON. 


To wit: Be it remembered that on the 20th day of July, anno 
Domini 1877, E. B. Myers, of Chicago, has deposited in this office 
the title of a book, the title or description of which is in the follow- 
ing words, to wit: Reports of cases at law and in chancery argued 
and determined in the supreme court of Illinois, by Norman L. 
Freeman, volume 38, containing the remaining cases decided at the 
April term, 1865, and a part of the cases decided at the November 
term, 1865, Chicago, E. B. Myers, 1877, the right whereof he claims 
as proprietor in conformity with the laws of the United States re- 


specting copyrights. 
A. R. SPOFFORD, 


Librarian of Congress. 
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[L. s.] LIBRARY OF CONGRESS, 

W AsHINGTON, July 28, 1877. 
FE. B. Myers, 93 Washington St., Chicago, Ill. : 

The undersigned hereby acknowledges the receipt of two copies of 
volume thirty-eight (38), llinois Reports, edition of 1877 (reprint), 
transmitted by vou to this library in conformity with the laws of 
the United States respecting copyrights. 

Very respectfully, A. R. SPOFFORD, 
Librarian of Congress. 


1186 And thereupon defendants, to further maintain the issues 

on their part, offered in evidence the following certificate of 
A. R. Spofford, Librarian of Congress, as to volume 34 of the IIli- 
nois Reports; to the introduction of which complainant objected on 
the ground that the same was incompetent and immaterial and, be- 
ing a copy,could not be received to contradict the original certificate 
offered by complainant; which objection was sustained by the court; 
to which ruling of the.court counsel for defendants then and there 
excepted. 


1187 NortrHern District or ILLINOIs, 8s: 


CLERK’s OFFICE OF THE DiIstTRICT COURT OF THE 
UNITED STATES FOR SAID D1sTRICT. 

Be it remembered that on the 23d day of October, A. D. 1866, E. 
B. Myers & Chandler, of said district, deposited in this office a work 
entitled as follows: 

2203. “Reports of cases at law and in chancery argued and de- 
termined in the supreme court of Illinois, by Norman L. Freeman, 
counselor-at-law, volume XXXIV, containing a part of the cases 
decided at the April term, 1864,” the right whereof they claim as 
proprictors in conformity with an act of Congress entitled “An act 
to amend the several acts respecting copyrights.” 


WM. H. BRADLEY, Clerk. 


|, A. R. Spofford, Librarian of Congress, hereby certify that tie 
within is a true copy of the original record of copyright in the Li- 
brary of Congress. 
In witness whereof I have hereunto set my hand and affixed the 
seal of my office this 28th day of December, A. D. 1877. 
it. @] A. R. SPOFFORD, 


Librarian of Congress. 


1188 And thereupon defendants, to further maintain the issues on 

their part, offered in evidence the following certificates of 
Thoma B. Needles,auditor of public accounts of the State of Illinois, 
and of Sharon Tyndale, secretary of state of the State of Illinois, con- 
cerning the delivery to the State and the payment for 553 copies each 
of the 32nd and 34th volumes of the Illinois Reports, respectively ; 
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to the introduction of each of said certificates as to volumes 32 and 
34, respectively, complainant then and there objected on the ground 
that the same constituted no evidence of the publication of either 
of said volumes, and that said certificates and each of them was 
wholly incompetent; which objection was sustained by the court; to 
which ruling of the court defendants then and there excepted. 


1189 No. 5578. 


AUDITOR’s OFFICE, ILLINOIs, 
SPRINGFIELD, Oct. 2, 1865. 


Treasurer of the State of Illinois pay Norman L. Freeman or order 
thirty-three hundred and eighteen dollars for 553 copies 32d vol. 
Ills. Reports furnished secretary of state. 

$3,318.00. O. H. MINER, 

Auditor P. A. 


Countersigned & registered : 
J. H. BEVERIDGE, Treasurer. 


AUDITOR’S OFFICE, ILLINOIs, 
SPRINGFIELD, January 5th,:1878. 


I, Thomas B. Needles, auditor of public accounts of the State of 
Illinois, do hereby certify that the foregoing and annexed instru- 
ment is a true. full, and correct copy of canceled warrant # 5573 and 
of voucher #5573, upon which said warrant was issued, now on file 
in and forming part of the records of this office. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of my office, at Springfield, the day and year first above written. 

[v. s.] T. B. NEEDLES, 
Auditor Public Accounts. 


DEPARTMENT OF STATE, ILLINOIS, 
SPRINGFIELD, October 2d, 1865. 


I, Sharon Tyndale, secretary of state of the State of Illinois, do 
hereby certify that Norman L. Freeman, Esq., reporter of the decis- 
ions of the supreme court, has delivered to me for the use of the 
State of Illinois five hundred and fifty-three copies of the thirty- 
second volume of Illinois Supreme Court Reports required by law to 
be furnished by said reporter under the provisions of sections 22 and 

23 of chap. 29 of the Revised Statutes and the provisions of an 
1190 act to incorporate the Chicago Law Institute, approved Feb’y 
18, 1857. 

And I further certify that said copies so delivered are equal in 
size to the 26th volume of the Illinois Reports and in quality equal 
to Beecher’s edition of Breece’s Reports. 

[L. s. ] SHARON TYNDALE, 
Sec. of State. 
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1191] No. 6972 


AvupITor’s Orrice, ILLINors, 
SPRINGFIELD, Oct. 23, 1866. 


Treasurer of the State of Illinois pay Norman L. Freeman or 
order thirty-three hundred and eighteen dollars for 553 copies 34th 


volume of Illinois Reports. 
$3,318.00 O. H. MINER, 
Auditor P. A. 


Countersigned and registered : 


H. BEVERIDGE, Treasurer. 


Aup1tor’s OrFrice, ILLINO!Is, 
SPRINGFIELD, January 5th, 1878. 


|, Thomas B. Needles, auditor of public accounts of the State of 
[llinois,do hereby certify that the foregoing and annexed instrument 
is a true, full, and correct copy of canceled warrant #6972 and of 
voucher #6972, upon which said warrant was issued, now on file 
in and forming part of the records of this office. 

[n testimony whereof I |.ereunto subscribe my name and affix the 

seal of my office, at Springfield, the day and year first above written. 


1. 8.) T. B. NEEDLES, 


Auditor Public Accounts. 
STATE OF ILLINOIS, SECRETARY'S OFFICE, 
SPRINGFIELD, 23d October, 1866. 


State of [llinois, Dr., to N. L. Freeman, for 553 volumes 34th Ills. 
So, 318. OU, 


Re ports, at SG 


I certify that Hon. N. L. Freeman has delivered the above-named 
553 volumes, and that they comport with the standard fixed by 
law. 

[L. s.] 7 SHARON TYNDALE, 
Secretary of State. 
1192 ‘Testimony in behalf of complainant as to damages sus- 
tained by the infringement of volumes 32 to 38, embraced 
in the original bill. 


And thereupon complainant, to maintain the issues upon his part 
as to the damages sustained by reason of the infringement of vol- 
umes 32 to 38, ‘inclusive, of the Illinois Reports, embraced in the 
original bill, read in evidence the following deposition : 


512 BERNARD CALLAGHAN ET AL. VS. EUGENE B. MYERS. 
The deposition of Bernard Callaghan, as follows: 


1193 In the Circuit Court of the United States for the Northern 
District of Illinois. 


E. B. Myers, Complainant, 
vs. 
BERNARD CALLAGHAN, Defendant. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Saturday, the 12th day of February, A. D. 1881. 


Present: J. V. Le Moyne, Esq., for the complainant; J. L. High, 
Esq., for the defendant. 


BERNARD CALLAGHAN, a witness on behalf of the complainant, 
being first duly sworn, was examined in chief by Mr. Le Moyneg, 
and deposes and says as follows: 


Q. Are you one of the defendants in this suit? 

A. Iam. 

Q. Have you heretofore testified ? 

A. I have. 

Q. How many copies of the 32d volume of Illinois Reports have 
Callaghan & Company. printed ? 


Counsel for defendant enters a general objection to having 

1194 all questions of this kind directing a discovery of the number 

of yolumes printed, sold, or in hand or relating in whole or in 

part to any question, considering the same as being irrelevant and 
incompetent. 


A. Ido not —. 

Q. Did you ever know. 

A. I never did. | 

Q. Do you know how many copies of any of the volumes of from 
32 to 38 Callaghan and Company printed ? 

A. I do not. 

Q. Did you ever know? 

A. I don’t think I did; it is possible I may have have known, 
but if I did it has escaped my memory ? 

Q. Do you know who printed them for Callaghan and Company ? 

A. I do not. 

Q. Did you ever know? 

A. I don’t know who printed certain volumes, but I do know cer- 
tain printers printed certain volumes, but I do not know who they 
were. Some of them were printed in Madison, Wisconsin, by David 
Atwood, and some by the Legal News Company of Chicago, and, I 
think, some by Hazlett and Reed, and, I think, one or perhaps more 

by printers—I don’t know their names. I think the job 
1195 printed of the entire thing. I don’t remember the names. 
I think I would know their names if I heard them repeated. 
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Q. Is that the most definite answer you can make to the ques- 
tion ? 

A. I think it is as the question is put. 

Q. Who printed the 37th volume of Illinois Reports? 

A. Iam not sure. I think it is the one the Legal News Company 
printed. 

Q. Don’t you remember development in this case when finding 
that you was very angry with Mr. Bradwell for putting out Myers’ 
and delaying yours? 

A. I recollect very distinctly the development that I was very 
angry with Mr. Bradwell for putting out these same volumes. 

Q. And you cannot now remember any publisher having published. 
any number of the volumes in question * 

A. Tam not certain. I think Mr. Bradwell, or rather the Legal 
News Company, published volumes 37 and ’8, but I am not positive 
of it. 

Q. Do you remember that you were in tliere to see about the work 
while it was being done? | 

A. I am not certain of that. 

Q. Were you in and out while the work was being done by these 

parties ? 
1196 A. Not very often. I think I was once, possibly more, but 
that department is not mine. 

Q. You mean that department of the business of the company? 

A. Yes. 

Q. Were you not at that time giving your personal attention to 
Callaghan and Company ? 

A. } say we divide our business up in certain departments. One 
takes charge of one department and one of another. 

Q. | ask you if you were not giving your personal attention to the 
business of Callaghan and Company? 

A. Yes, sir: I was. 

(. Were you at the store all the time attending to the business ? 

A. Not all the time. 

Q. How much of the time were you there attending to the busi- 
ness ? 

A. Well, I don’t.know. During for a year or two, part of which 
was that time, [ think I was sick and not ‘regular at all in my going 
to the store; sometimes weeks for a time away. 

Q. And is that the reason you are not familiar as to the name of 
the publisher of those different volumes for you? 

A. That, together with the fact that another member of the 

1197 firm is t king. sole charge of the manufacture. I did at one 

time take charge of the manufacturing ; then I knew a great 

deal about it, but for years I have not; it has gone into the hands 
of another member of the firm. 

. Were these volumes published under contracts with the differ- 
ent publishers ? 

A. I don’t know, but I suppose they were, from our ordinary way 
of doing. 

Q. Did you see the contracts ? 

69—336 
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A. I did not. 

Q. You do not think you ever saw any of the contracts ? 

A. I do not think I did. 

Q. I mean the contracts for the printing or binding of any of 
the volumes from 32 to 38. 

A. I do not think I did. 

Q. And you do not know whether they were printed under con- 
tracts or not? 

A. I do not. I would say it is not our custom making written 
contracts for the printing. 

Q. It is unusual, then, for you to make written contracts ? 

A. Well, I think it is as to the cost of the printing; yes, sir. We 

have our printers and we know what they charge us for doing 
1198 certain werk, and it is unnecessary to make contracts for 
every job. 

Q. Then, according to your recollection, there was no special con- 
tracts made for the printing of these volumes ” 

A. We sometimes do make verbal contracts—present them to the 
printer and ask him what he will do the work for—and we some- 
times jew them down a little, and ask him what he can do that work 
for. 


Question read to witness. 


A. I do not know. 

Q. Do you not recollect having vourself participated in the nego- 
tiation as to the price they should be printed for ? 

A. I did not. 

Q. Did you or did you not? 

A. I think I did not. 

Q. Do you know how many of each volume were printed by the 
firm ? 

A. I donot. It is possible I might have known at the time—that 
I might have casually said to the person printing them at the time, 
How many volumes are you printing of them ? but, if so, I have for- 
gotten. 

Q. Do you know how many you have sold ? 

A. I do not. 

Q. Have you ever known? 

A. I have not. 

Q. Have-you attended in selling them ? 
1199 A. I probably have not sold hardly any—I guess, in fact, 
hardly any at all 

Q. When you were testifying before did you then state that you 
did not know as to what was being done in regard to the publishing 
of these, or how they were being published ” 

A. I do not recollect whether I was aske | the question or not. 

Q. Do you remember testifying about the contracts under which 
they were being printed ? 7 

A. I do not. 

Q. Had you any more recollection then than you have now ; was 
it fresh in your mind then ? 
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A. I probably had a better recollection about it then than I have 
now. 

Q. As to what you had done in the matter ? 

A. Yes. 

Q. Wasn’t this question canvassed between you and your partners 
as to the price of publishing these volumes and how they were to be 
published ? 

A. Very little, if any. 

Q. There was very little conference, then, or consideration between 
you and the other members of the firm as to who should publish 
: them, or how many should be published, or how much they 
1200 should cost ? : 

A. ‘There was not much; in fact, I was not in Chicago 
when those volumes were published. 

Q. What volumes do you refer to? 

A. I do not recollect when we commenced printing. I do not 
recollect what volumes were published first. 

Q. Then how can you say that you were not present during the 
publication of those if you do not recollect when they were com- 
menced or when they were done? 

A. Well, I recollect I was not here when we commenced printing 
some of the volumes. I do not recollect which they were. 

©. When was it ? 

A. Leould not state now; it was in the neighborhood of four 
years ago. I could not state with any degree of accuracy when. 

Q. Then how can you state that you were not in the city when 
they were being published if you cannot state when they were pub- 
lished ? 

A. Well, I reeollect I was in Madison the most of the winter four 
years ago. I think that was four years ago this winter, if [ do not 
mistake. 

Q. How could you be in the Legal News office if you were not 

here ? 
1201 A. It took a good while to publish these ; we were engaged 
with them a good deal. 

Q. How long ? 

A. I do not know. 

Q. About how long? 

A. I do not know. 

Q. How can you say, then, that it took a long time when you do 
not know? 

A. Well, I have a general idea; I do not know exactly, or nearly 
so. 

Q. Could you tell within three months when you began to pub- 
lish them ? 

A. I could not. 

Q. Can you tell within three months as to how long you were 
at it? 

A. I could not. 

Q. Can you tell within six months? 

A. I could not. 


ei 6 het ” 
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. Can you tell within six months when you began ? 
. I could not. 
. Can you tell within six months when you were finished ? 
. I could not. 
. Can you tell within a.year when you began ? 
. I cannot, except by computing the time since this suit was 
begun by thinking it over in my mind. I cannot with any degree 
of certainty. | 
1202 Q. Can you tell within a year when you finished the pub- 
lication ? 

A. I could not. 

Q. Can you tell within a year and a balf when you commenced 
the publication of these volumes—the volumes in question ? 

A. I think we commenced within a year and a half of 1876. I 
think it would be within a year and half; some way of that year. 

Q. Would you swear to that, that it was within a year and a half 
of 1876? 

A. To the best of my knowledge, I would. 

Q. Prior or subsequent to 1876? 

A. I think it was in 1875, just prior to January, 1876, or in 1876, 


POPrPOreoO 


but Iam not positive of it. I think those facts can all be got at 


from our books more correctly than I can give them. 

Q. Will your books show who published each volume ? 

A. They will. | 

Q. And how many were published by each one ? 

A. Yes, sir. 

Q. I will ask you to bring them here. 

A. Does that relate to anything but what pertains to those vol- 

umes ? : 
1203 Q. The question I asked you is whether your books will 
show — published or printed for you the volumes in question 
and how many copies of each volume was printed for you’? I un- 
derstood you to say your books would show that, and I ask you to 
bring here those hooks that will show those facts. 

A. I think you can get it much more correctly. I think if the 
books were here I would not be capable of pointing out the exact 
fact. If you require that, you can get that better from other wit- 
nesses of the firm. I do not think if the books were here now that 
I could decipher them so as to satisfy you or, in fact, myself from 
the books. 

Q. You Ssay the books will sbow it, so I suppose you know 
they will show it, and I ask you to bring them here till we see that 
they do show it. 

A. Iam not taking a very active part in the conducting of the 
business. 

Q. Will you produce the books ? 

A. If I am ordered to, yes, sir; but I think when I do produce 

them I cannot give the information you desire. I think 
1204 there — some members of the firm that can show just the 

| information you desire and the page on which it is, which I 

know nothing about. I might fumble over these books for hours 
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if I had them here and then might not be able to find the things 
you require. I will produce the book. 


Adjourned to one o'clock p. m. 


Met, pursuant to adjournment, at 1 p. m. 
The book in question is produced by Mr. Callahan. 


Q. Have you the book referred to? 

A. I have. 

. State from the book with whom the contracts were made to 
publish each of the volumes, from 32 to 38, and how many of each 
of said volumes were printed. 

A. I do not know that there was a formal contract made in any 
of those cases, and these books may not be exactly correct. I sup- 
pose it is approximately so, though as correct probably as anything 
of this kind usually is. Any publisher well knows that we generally 

take this amount from the sheets when folded and passed upon 
1205 by the binders and the books tied up in bundles or bound. 

Very frequently when we come to bind them up we find the 
volume may be short a signature or more, and they might possibly’ 
run less than this; they would not any of them run more; I donot 
know that any of them run less, but they might possibly. 

©. When were tbe entries in that book made? 

A. I don’t know without referring to this book; it appears from 
this book, May 31st, 1877, it appears that they were of volume 32 
575 books printed. 

@. By whom ? 

A. David Atwood. I desire to correct my testimony of this fore- 
noon. I said I thought Hazlett & Reed printed some of those vol- 
umes; I find they did not. I also stated that another party, whose 
name I had forgotten and who, I thought, was in the job printing 
office of the Inter-Ocean, printed some. I find the name of that 
party was Titus, and that he did not print any. I was in_error, not 
in saying that I thought so, but in the fact that any of the parties 

printed that volume, volume 33. It appears that on July 14, 
1206 1877, there were printed 548 copies. 
Q. By whom? 

A. By the Legal News Company, and volume 34, September 15th, 
1877, by Atwood—731 copies. Volume 35, printed by Atwood; 
also, Aug. 28, 1877, it appears that there — 650 printed. Of volume 
36, printed by A. & C—James Atwood it used to be—Atwood & 
Culver, it appears there were 457 published. Of volume 37, August 
24th, 1877, it appears that there — 546 printed by the Legal News 
Company. Of volume 38, October 6th, 1877, it appears there were 
248 copies published. 

Q. Is that the total number of copies from 32 to 38, inclusive, that 
you have ever published ? 

A. It is, as far as I know of. 

Q. Have you no knowledge of any others ever being published by 
you than those you have now enumerated ? 

A. Of the same volumes? 
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Q. Of those volumes. 

A. No, sir. 

Q. Does the book from which you have been given those num- 
bers contain also a statement of the numbers of each of the num- 
bers sold ? 

A. No, sir. 
1207 Q. The numbers of copies ? 
A. No, sir. 

Q. Does it give the date that you received them from each of the 
printers of the volumes? 

A. Yes, sir; those were the dates I gave him. 

Q. Were the volumes that you have mentioned as of a certain 
date the date of receiving it, or did you receive them at different 
times from the printer ? 

A. I think that they were all received on that date, sir. 

Q. Were those volumes all bound or not? 

A. No, sir; they were not at the time. 

Q. How many of them were ever bound ? 

A. I do not know. 

Q. Can you tell by examining your books there how many of 
those volumes—each of them—you have ever bound ” 

A. I cannot. 

Q. And you have no knowledge yourself ? 

A. No, sir. 

Q. Can you tell approximately how many were bound ” 

A. I can tell pretty near. This book is not brought down 
1208 todate. ‘There have been some bound since this book. 

Q. Tell as near as you can, commencing at volume 32, as 
you have given them in that order before. 

A. Of volume 37—that is, the first volume I have added up 
here—I think there were 386 bound. 

Mr. Hiagu: Up to what time? 

A. Up to August 30th of the past year—1880. Of volume 38 I 
think there were 391. 

Mr. Hicu: Up to what time? 

A. Up to June 30th, 1880. Of volume 36 I think there were 397. 

Mr. Hieu: Up to what time? 

A. August 3lst of 1880. Of volume 35th I think there were 409 
to August 3lst, 1880. I think of volume 34 there were 392 up to 
August 3lst, 1880. Of 33 1 think there were 394 up to June 9th, 
188U. There is one figure here I am — sure whether it is one or 
two; if it is one it would make ten topies; if it is two it would 
make twenty copies. 

Q. Is it in the columns of tens? 

A. If it is ten it appears that there is 416; if it is a twenty there 

would be ten more copies—that is, volume 32—up to August 
1209 31. Now, lam not sure that my footings are exactly correct; 

I am liable to make mistakes; I am not very correct in fig- 
ures. 

Q. But the book from which you made these statements is the 
book of the firm and anybody can foot them up. 


BERNARD CALLAGHAN ET AL. VS. EUGENE B. MYERS. 519 


A. Yes, sir; if I had made a mistake some more expert account- 
ant can figure them. 

Q. Is the number of volumes printed and the number of volumes 
bound given on the same page of the same book ? 

A. Yes, sir. 

@. When were the entries made in that book you have now 
given? 

A. The first entry was made when the book was printed, or when 
we received the first quantity from the bindery, and then all sub- 
sequent entries as we received the boeks from the binders. 

(). That is, the entries were made in the book at the time stated in 
the book ? 

A. Yes, sir. 

Q. Now, look again at the page of the number of copies printed 
of volume 38 and tell me again what that is. 

A. It appears that there were 245. 

1210 (). Now, you have stated that there were of that volume 

391 bound. What is the explanation that you can give of 
the difference, there being so many less printed than you have men- 
tioned as bound? 

A. I find that that book was reprinted. I took off the number of 
bindings without noticing that the book was reprinted. 

(. A second lot of that book was printed ? 

A. The second lot was printed. 

®. What was the amount of the second lot ? 

A. I am not sure, but I think there were 524 on the reprint. 

Q. Of the second lot? 

A. The time it was reprinted. 

Q. Do you mean a second edition ? 

A. Well, a reprint. We do not generally call it a second edition 
unless we make some change in the book. ‘Those were received, I 
think, on January Sth, 1877. 

Q. Was that the only volume of these that you reprinted ? 

A. I think it isthe only volume reprinted. 

Q. Well, the first lot was printed in October, 1877, you have stated. 

How could it have been that the second lot was printed in 
1211 January of the same year? 

A. We probably sold the first lot down to such a low num- 
ber, perhaps entirely, or to such a low number, that we had to re- 
print them. 

(). But you stated that the first lot was printed in October, 1877 ; 
now vou give the date of the second lot as January. Are you not 
mistaken in regard to the date of the second lot? 

A. I think it was January, 1879. I think I took a figure 9 for 7. 
It looks like a 7. 1 think it is a 9. 

Q. Now, upon looking over it, wasn’t it the fact that you printed 
the larger lot first—the five hundred and odd first and the two hun- 
dred and odd afterwards ? 

A. I think not, sir. [think the way that occurred there was 
some mistake made in the printing of the volume—using the paper 
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for another volume that was intended for these—and we only had | 
small lot left, and we run off what there was left. 

Q. Were these volumes stereotyped by you or electrotyped ; and 
if so, which ? 

A. I think they were all stereotyped. 
1212 Q. Have you bound any of these volumes since the dat 
you have given here? 

A. I think we have, sir. 

Q. Can you teli how many? 

A. I have no idea—none at all. 

Q. Don’t your books show that? 

A. [think we can get at it. This book has been neglected, owing 
to a change in our book-keepers; it has not been kept up as it was 
but we can get at it from different sourees—going. through our in. 
voices from the binders; it will require considerable time. I think 
Mr. Myers will understand how that was; yes, sir, we can get at it 
but it will require considerable time and many figures 

Q. You don’t know, then, without going through other books, how 
many copies have been bound since this? 

No, sir. 

Q. But your recollection is some have been 

A. Yes, sir; I think there has been some. 

Q. A large number or a small number? 

A. I think a small number. 

Q. In what size lots did you have these bound ? 
1213 A. Oh, we had them bound in tens and twenties; some- 
times eight and eleven. I find odd numbers here; they are 
not all here. 

Q. Have you so fixed that book that it can’t be examined without 
your objection ? 

A. I think so; yes, sir. : 

Q. I will ask to look at it if you have it fixed so it is not objected 

to (taking book). ‘The entries on one side of the account indicate 
the printing, does it, and the other the number bound ? 
A. No,sir. I can explain it, I think; this lot here indicates the 
printing, and this lot here indicates the number bound at first, and 
after that this lot would appear subtracted from the whole; this is 
the first lot bound, 125 from 575 printed, it left 450, and then here 
are the lots as bound afterwards. 

Q. Part of this entry is made in ink and part in pencil ? 

A. Yes, sir. 

Q. The four entries on page 227 in ink, what does that represent? 

A. That represents the cost of making those books, I think, not 

including the binding; the binding is not in nor certain 
1214 other expenditures connected with it; it means certain cost 
in connection with printing these books. 

Q. It includes the paper, plates, press-work, and cartage ? 

A. I presume it includes just what it states. 

Q. The figures are meant to indicate the cost, about ? 

A. I think so. 


‘) 
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Q. And the entries on the other side of the page are meant to in- 
dicate the number printed and the number bound ? 

A. Yes, sir. 

Q. And all of those entries are in pencil, are they not? 

A. Yes, sir; it seems so. 

Q. On page 227; then the cost of volume 32; for paper, $137.12? 

A. Yes, sir; that probably don’t include freight of paper from 
mills to printing office, or cartage, or anything of that kind. Plates, 
$706.79 ; press-work, $46.50 ; cases and cartage, $11.50. Now, is that 
intended to show the cost of printing the 775 volumes ? 

A. I think so. 

Q. That is the way you understand it ? 

1215 A. That is the way | understand it; yes, sir. 

Mr. Hien: I ask leave to ask the witness a question here, 
which is consented to. The figures to which Mr. Le Moyne has 
valled your attention do not include, as I understand, the binding 
and many other incidental expenses, but just what is specified ? 

A. Just what is specified. 

Q. Now, state from your books what was the cost of the paper for 
volume 33. 

A. $158.29. . 

Q. What were the cost of the plate- and the boxes? 

A. It appeared that it cost $554.45. 

(. And the press-work, how much ? 

A. $35.62. 

Q. That was, then, the cost of the paper, plates, and boxes and 
press-work of 548 volumes, was it? 

A. Yes, sir: it would seem so. 

Q. Now, what was it in the next volume ? 

A. Volume 34; it would appear that the paper cost $118.12; 

plates, $416.02; press-work, $27; cases and drayage, $10. 
1216 Q. That was the expense of printing 751 copies? 

A. Yes, sir; volume 35, it appears that the paper cost 
$159.64; plates, $617.38 ; press-work, $40.50; case for shipping, $6. 
They were printed at Madison and had to be shipped down here, 
and those were the cases. 

Q. That was for printing how many volumes’? 

A. For printing, it appears, 650 volumes. 

Q. It appears here on the same entry, bound 150 and sheets 500. 

A. Yes, sir. 

Q. That shows the disposition of the 150 bound at that time, Aug. 
28, 1877? ; 

A. Yes, sir. 

@. And the 500 in sheets ? 

A. Yes,sir; 650, total. Now, volume 36, it would appear that the 
paper sent to D. Atwood cost $118.12. It appears that the plate- cost 
$698.51 and the press-work $33. The number of volumes, it would 
seem, were 457. Of volume 37 it would appear that the paper cost 

$155.92; the plates, $542.69; press-work, $35.62; the number 

1217 of copies, 546. It would appear that of volume 38—that is 

the one that has been reprinted—it appears that the plates of 
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volume 38 seems to be the first item, and they cost $713.70; press- 
work $35. Khegre on the next edition it would appear that the paper 
cost $109.72 and the press-work $57.10. 

Q. That is the expense of printing both lots you have given now? 

A. The cost of the paper of the first lot does not appear on the 
book. 

Q. And you are not able to state what it was? 

A. No; I have no idea. 

Q. You say that it was some little lot that was left from some 
other ; you don’t know whether it was some little that was left from 
these volumes you have enumerated or not ? 

A. I don’t know what it was ieft from ; I donot think it could be 
from those, because the amount of paper seems to be nearly correct. 
That is the cost for the number published. 

Q. That is, you think there wasn’t any left over from the number 

that you have enumerated to print that little lot of 248 copies? 
1218 A. I think not; I think there could not have been any 
left. 

Q, How many of those volumes have you sold ? 

A. I have no idea. 

Q. In having them bound were they sent to the binders as re- 
quired for sales‘ 

A. Oh, no; we calculate to keep up a certain line of stock—a cer- 
tain amount of stock in the store. 

Q. About how much ? 

A. Qh, I think if the number got down to 4 or 5 copies we should 
send a fresh lot in, so as to have those ready by the time those 4 or 5, 
perhaps more or less, were gone. I don’t really know what the cus- 
tom of manufacturers is now. 

Q. Your book indicates that you sent to the binders in lots of 
about 10, so that I suppose from that you did not keep on hand 
more than 10 or 15 copies of the volume. 

A. Probably not. 

Q. Wouldn't the book show, thea, that you had sold the volumes 
which nad previously been bound, when you sent a new lot, or 
nearly so? 

A. They would indicate that we were getting low, so low 

1219 that, in our judgment, we should send some to the binder in 

order to have them bound. Sometimes it takes longer than 

other times, and we know that, and we might send them in advance, 

or if he was slack in work we might send him volumes to keep him 
busy. We have done such things. 

Q. The lot sent, in volume 32, for example, appears to have been 


sent in periods of from one tothree months apart and in lots of 


from 10 to 17. Could you tell from looking at that about how many 
volumes had been sold prior to August 31st? 

A. I could not. 7 

Q. You could not tell whether you had more than ten on hand, 
then, or less? 
A. I could not. 
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(. The last lot sent before Aug. 31st was how many volumes, and 
at what date? 

A. I don’t know when they were sent. These, I think, were the 
dates on which they were received from the bindery. It would ap- 
pear from this that the last lot was received on August 31, and the 
number was ten copies. 

(. The next preceeding lot was when, and how many? 
1220 A. That would appear to be April, [ think. Whether that 
is April or not, I don’t know; | think itis. I supposed it 
would be April 50th, and that was the figure. I was in doubt about 
whether it is oneortwo. It is probably a two, and, if so, it is twenty. 
®. Now, turn to 33. When was the last lot ? 

A. It appears to be June 9th. 

Q. How large a lot? 

A. ‘Ten copies. 

(. When was the lot before that ? 

A. April 30th, it appears; 10 copies. 

Q. Now, 34. 

A. The last lot received, August 21, ten copies. The lot before it, 
March 31st, 20 copies; before that, ten copies. 

Q. W hen was that? 

February 13. 

(). Now, the 35. 

A. The last lot received, — appears, was received on August 31, ten 
copies. The lot before that, on April 15, ten copies. There is a 
memorandum on the right-hand margin: Paid five cents. 

@. What is that? 

A. I think it means for folding those that were not bound—fold- 
ing and gathering. 

(). 36; that is the last lot received there ? 

A. Ten copies, August 31. 

Q. Next preceding ? 
1221 A. Ten copies, on April 30th. 
Q. 37th? 
The last lot appears to have been received on April 30th, 
twenty-five copies. The lot before that, March 20th, ten copies. 

4 38? 

The last lot seems to hav e been received June 30th, ten copies, 
pe the lot prior to that, March 31st, twenty ccpies. 

Q. Was this book posted in regard to the number received from 
the bindery up to the first of December, 1880; and, if not, to what 
date was it posted ? . 

A. The dates that appear here. I think there has been no post- 
ing done on this, only what appears here on this page, and, as I 
stated before, there undoubtedly has been some received from the 
bindery since those dates, but | have no idea of how many, as this 
book has not been kept up as closely as it should have been, owing 
to our change of book-keepers. I can only get at it from other 
sources which I have not access to now. 

Q. I only asked you if they had been posted up to September, 
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1880. The last entry is August 3lst, but there may not have been 
an entry for a long time after. 
1222 A. I don’t know, only from the dates I have named. 

Q. The only thing you know is it was posted to August, 
but you don’t know whether there were other entries to go in, and 
if ihere were if they were put in? 

A. I think they were, if they had been properly put in as I said. 

Q. But you don’t know how soon they were? 

A. No, sir. 

Q. Wouldn’t the making of stereotype plates for these volumes 
increase the cost per volume very much of the first lot printed if the 
expense was charged to that lot? I mean wouldn’t other copies of 
those volumes be printed at very much less cost if you had those 
plates? 

A. Certainly. : 

Q. Well, now, what would be the difference between the cost of 
printing these books with stereotype plates and printing with type? 
What does it cost for stereotyping ? 

A. I don’t know. 

Q. You don’t know how much the difference is? 

A. No, sir. 

Q. It is considerably more, isn’t it ? 

A. It is considerably more; yes, sir. 

1223 Q. And the amount that you have given as to the cost is 
in putting in the value for making of the plates? 

A. I think so. 

Q. Which plates you have yet, I suppose ? 

A. I think so; yes, sir. 

Q. Mr. Callaghan, did you issue circulars from time to time .ad- 
vertising these volumes for sale? 

A. I think we did. 

Q. And giving the prices of them in these circulars ? 

A. I think we named prices. I think we were not governed by 
those prices in making the sales, always. 

Q. I will ask you to produce copies of these circulars. 

A. I have not got any. with me, and I don’t know whether there 
are any in the store or not; I don’t know whether we preserved 
any of those things or not. 

Q. How many did you issue? 

A. I don’t know. 

Q. How often did you issue them ? 

A. I don’t know that. 

A 
‘S 
A 


Q. You know you issued some? 
. I think we did. 
Q. You don’t know whether you have any copies of these circu- 
la 


9 
. No, sir; I don’t. 
Q. I will ask you to examine and see and produce here a 
1224 copy of those circulars containing the price at which those 
books were offered for sale? 
A. I will. 4 would state that those circulars would not indicate 


= 
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what the prices were the sales were made at. Our sales we got 
somewhat by Mr. Myers; sometimes we brought the prices down to 
the price he advertised from the circular price. 

Q. That is, you mean to say these prices at which the books were 
advertised for sale were not followed if Mr. Myers advertised them 
ata lower price ? 

A. They were not always followed closely. 

Mr. Hien: Let me ask you, did you not frequently vary from 
these advertised prices for other reasons than for Mr. Myers? 

A. I think we did. 


Hearing here adjourned to Monday, February 14th, A. D. 1881, 
at 2 o'clock p. m. 


1226 Testimony taken before Henry W. Bishop, master, &c., Mon- 
day, the 14th day of February, A. D. 1881. 


Present: Mr. Le Moyne, for complainant; Mr. High, for the de- 
fendant-. 


BERNARD CALLAGHAN, a witness on behalf of the complainant, 
being first duly sworn, was examined in chief by Mr. Le Moyne, 
deposes and says as follows: 


Q. Can you send your list calendar, giving the number of copies 
of each of said volumes which have been printed in addition to 
those already given ? 

A. Volume 32, December 28th, 1880, 20 copies ; January 3d, 1881, 
10 copies; volume 33, November 30th, 1880, 10 copies; January 
14th, 1851, 10 copies ; volume 34, October 30th, 1880, 10 copies; Janu- 
ary 14th, 1881, 10 copies; volume 35, December 28th, 1880, 20 
copies; volume 36, December 28th, 1880, 20 copies; volume 37, Oc- 


. tober 30th, 1880, 10 copies; January 14th, 1881, 10 copies; volume 


38, December 28th, 1880, 20 copies ; that’s all. 
Q. You were asked also to produce circulars issued by your 
1226 firm offering the books in question for sale. Can you pro- 
duce any? And, if so, please to do so now. 

A. Thus far I have been unable to find any. 

(). When did you issue your last catalogue or list of books for 
sale? 

A. I don’t think we reprinted the catalogue recently, but I think 
we may have those in the body of the work. 

(. Have you any copies on hand of the catalogue you printed? 

A. Yes, sir; plenty of them. 

Q. Does not that catalogue embrace the volumes in question ? 

A. I suppose it does. 

Q. This, then, would be one of the catalogues you were asked to 
produce ? 

A. I will produce one, which can be left with the master. 

Q. Is that the only catalogue you have ? 

A. It is the only one we have. 

Q. When did you issue the catalugue of your publications ? 
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A. I do not know when it was issued. I have not the remotest 
idea. 7 

@. Or distributed ? 

A. Yes,sir; being distributed right along. 

Q. If you are distributing now can you produce a copy ? 
1227 A. I will produce that (looking at paper marked List of 
Publications of Callaghan and Company). Wehave a num- 

ber of them. I am not sure of that, and I will file that with the 
master if I can find them, and I think I can. 


Cross-examination by Mr. Hieu, defendant’s counsel : 


Q. Do I understand that the book which you had produced, show- 
ing the number of copies of volumes 32 to 38, has been kept by your- 
self or some of your employees ? 

A. It has been kept by my employees. 

Q. You had not that mentioned or sworn positively of your own 
knowledge that it is marked in the book. 

A. I don’t think I have stated so before. 


Adjourned to 2 o’clock to-morrow. 


And thereupon complainant read in evidence the deposition of 
John Marder as follows: 


1228 ‘Testimony taken before Henry W. Bishop, master, &c., Tues- 
day, the 15th day of February, A. D. 1881. 


Present: Mr. Le Moyne, for complainant; Mr. High, for defendant-. 


JOHN MARDER, a witness on behalf of the complainant, being first 
duly sworn, was examined in chief by Mr. Le Moyne, and deposes 
and says as follows: 


Q. Please state your name, age, residence, and occupation. 

A. John Marder. 

. State your business. _ 

. | am one of the proprietors of Marder, Luce & Co., type founders. 
. How long have you been engaged in business in Chicago ? 

. 20 years. : 

. Book-making and book printing been a part of your business ? 
. Not book printing or book-making, but making the stereotype 
plates for book-making. 

Q. Will you state what is and has been for the last 4 or 5 years 

the comparative cost of printing a book by making stereotype 
1229 plates and prin- from the type without making stereotype 

plates? What is the difference in the cost and which is 
cheaper ? 

A. The difference in the cost over the type-setting and type-set- 
ting and stereotyping is an addition of about half the cost of type- 
setting. 

Q. Which is the most expensive—making stereotype plates ? 

A. Making stereotype plates. 
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Q. That is to say, the cost of type-setting would be increased 50 
per cent. by making stereotype plates ? 

A. Fifty per cent. 

Q. A book, then, could be printed without making stereotype 
plates at 3 the cost of printing it with plates? 

A. Yes, sir. 

Q. How long has that been the proportionate cost of the two 
methods in Chicago? 

A. Between 3 and 4 years. 


Cross-examination by Mr. Hicu: 


Q. When a book is not stereotyped the type are distributed after 
the first impressions are printed, as a rule; is not that true? 

A. Yes, sir; asa rule. 

(). And they are distributed from time to time as fast as 
1230 each form is worked off the press ? 
A. Asa rule. 

. Then, if I understand you, if it is desired to perpetuate a book 
or reproduce future impressions it is necessary to stereotype it, is it 
not? 

A. Yes, sir. 

Q. Is it not true, as a rule, that most publishers prefer in the long 
run to stereotype their books rather than to print them from the 
original type without stereotyping where the books are of a nature 
of law reports? 

A. That is invariably the case, I believe, now. 

Q. Is it not true that publishers find it to be economical in the 
long run to stereotype law reports rather than to print them from 
the type? 

A. Yes, sir. 


Mr. Le Moyne: 


(). By stereotyping them the cost of the first edition is very much 
larger, is it not, than it would be by the other method ? 
A. It is the additional cost of the stereotyping larger. 
Q. What would be the comparative cost of printing a book, an 
edition of 500 volumes of a book, and a thousand volumes printed 
at the same time per volume? 
1231 A. That is out of my line of work and is a matter I am 
not so familiar with. 


Mr. Hiau: 


Q. Would it not be a fact that the additional cost of printing 
another 500 copies after the type was once set would only be the 
press-work and the cost of paper. 

A. That is all. 
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Mr. Le Moyne: 


Ques. When you say it is necessary to stereotype it you mean it is 
necessary if you seek to avoid the expense of resetting? 
A. Yes, sir; that is all. 


Mr. HiauH: 


Q. You mean it would be a measure of real economy to stereo- 
type it? 
A. I would regard — so. 


Mr. Le Moyne: 


Q. It is not customary in printing without stereotype plates to 
print a larger edition than when you have plates from which you 
can print at any time? : 

A. Yes, sir; it is customary to do that. 

Q. It is cheaper? 

A. Yes, sir. 
1232 Q. When you say the cost of stereotype plates would ex- 
ceed the cost of composition by 50 per cent. you mean irre- 
spective of the size of the edition printed ? 

A. Yes, sir. 

Q. You mean, in other words, of the cost of the composition and 
stereotyping together exceeded the cost of the composition alone by 
50 per cent. ? 

A. Yes, sir. 

Q. But you do not mean, as [ understand you, on an edition of, 
say, 500 copies the cost of the producing the 500 by the stereotyping 
process would exceed that of their production by the ordinary type- 
setting process 50 per cent., do you ? 

A. It would make no difference. 


Mr. Hieu: 


Q. It would make no difference as to whether the edition was 
large or small; there would be that proportion between the cost of 
the two methods ? 

A. Yes, sir. 

Q. Your answer to Mr. Le Moyne’s last question, as I understand, 
is confined to the cost of producing stereotype plates as a manufact- 
ured article? 

A. It is. 

Q. As compared with setting type at the same time ? 

1233 A. Yes, sir. 

Q. You do not mean to be understood in printing an edi- 
tion of 500 copies from the stereotype plates that the cost would be 
50 per cent. over that of printing an edition of 500 copies from the 
ordinary type, unstereotyped ? 

A. No; Ido not mean to be understood in that way; that is a 
separate item. 
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Mr. Le Moyne: 


(). What is the difference, then, and how is the percentage of in- 
crease between the two methods of the composition an 1 the stereo- 
tvping affected by the number of volumes printed ? 

A. The only way I can see it would be affected is by the higher 
price for press-work when the work is done from the type instead of 
the stereotype plates. 

Q. But not in the preparation of the type or plates of the books 
for the press ? 

A. No. 

Q. It would not be affected in that way at all, would it, by the 
number of copies printed ? 

A. No, sir. 


Mr. Hieu: 


Q. Is it not true that in proportion as you increase the 
1234 number of copies of the book produced from stereotype plates 
you diminish the percentage of difference between the cost of 
the stereotyping and the non-stereotyping process per volume ? 
A. Yes, sir. 


Signature of witness waived by agreement. 


And thereupon complainant read in evidence the deposition of 
Charles E. Leonard as follows: 
1235 Testimony taken before Henry W. Bispop, master, &c., Tues- 
day, the 15th day of February, A. D. 1881. 


Present: Mr. Le Moyne; Mr. High. 


CHarLes E. Leonarp, a witness on behalf of the complainant, 
being first duly sworn, was examined in chief by Mr. Le Moyne, 
and deposes and says as follows: 


(). Please state your name, age, residence, and occupation. 

A. Chas. E. Leonard. 

(J. State your occupation. 

A. Printer. 

Q. How long have you been engaged in that business in Chicago? 

A. 17 years. 

Q. Are you acquainted with the cost of printing books? 

A. l am pretty well acquainted with it. 

(. ‘That has been a part of your business? 

A. We make a specialty of book-making. 

Q. Can you state what is and has been the proportion of 
1236 cost between printing a book by making stereotype plates and 
printing it from the type”? 
A. 25 per cent. additional for making the plates. 
Q. 25 per cent. added to the cost of composition ? 
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A. The composition has to be done first before the plate can be 
made; then, if the book is to be printed from plates, it would cost 
25 per cent. additional to the composition to prepare the plates. 

Q. Do you mean 25 per cent. 

A. I mean 50 per cent. where I have used 25’per cent. For in- 
stance, we pay 50 cents per thousand for the composition and then 
charge 25 cents more for the plates, making the cost of the stereo- 
type plates 75 cents. 

Q. By the other method it would be 50 cents? 

A. Yes, sir. 


Cross-examination by Mr. HicuH: 


Q. I understand your answer to refer merely to producing the 
mechanical result of the stereotype plate, irrespective of the book 
printed from the plate? : 

A. Yes, sir. 

Q. Is it not true that in permanent publications, such as 
1237 volumes of law reports, publishers usually find it cheaper in 
the long run to stereotype than not to stereotype ? 

A. I think they do. The only law work I recollect having any- 
thing to do with that was not stereotyped was the Revised Statutes. 

(. All other law reports have been ? 

A. All others have been stereotyped or electrotyped. 

Q. When it is desired to produce future impressions it is a meas- 
ire of real economy to stereotype? 

A. Yes, sir. 


Mr. Le Moyne: 


Q. When you say it would be economy to make stereotype plates 
you mean it would be so if there was to be a sale sufficient to re- 
quire future issues of the book ? 

A. That is what I mean to be understood. 

Q. It would depend altogether on the sale of the book as to the 
economy ? 

A. Certainly. 

Q. If the sale was to be limited it would be cheaper the other 
way? 

A. Yes, sir. 


Signature waived. 
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And thereupon complainant read in evidence the deposition of 
Charles A. Bartlett as follows: 


1238 Testimony taken before Henry W. Bishop, master, &c., 
Thursday, the 17th day of February, A. D. 1881. 


Present: Mr. Le Moyne, for complainant; Mr. High, for de- 
fendant-. 


Cuas. A. BARTLETT, a witness on behalf of the complainant, being 
first duly sworn, was examined in chief by Mr. Le Moyne, and de- 
poses and says as follows: 


Q. Please state your name, age, residence, and occupation. 

A. Charles A. Bartlett; assistant book-keeper and collector for 
Culver, Page & Hogue. 

Q. How long have you been in their employment? 

A. Five years last December. ; 

Q. During that time have they bought from Callaghan & Co. any 
copies of the Illinois Reports, volumes 32 to 38, inclusive; and, if so, 
how many and at what price? 

A. All I ean say is 1 have a bill of Callaghan & Co., February 19, 
1878, one volume, number 36. 

Q. Are these bills you received from Callaghan & Co.? 
1239 A. They are bills received from Callaghan & Co., with their 
monthly statements receipted. 

Q. Explain what these papers are. 

A. They are bills and monthly statements, the statements being 
receipted. , 

Q. Monthly statements? 

A. Yes, sir. 

Q. Do the monthly statements include the bills? 

A. Yes, sir. 

Q. The monthly statements show, then, as I understand, the re- 
ceipt for the money for the books charged in tie bill? 

A. That is it—a statement of the account. 

Q. Explain this bill of February 19, 1878. 

A. That means 20 per cent. off their price, $7.50, leaving $6.00. We 
supply counties with all their supplies, and they send to us for these 
books, as well as other things, and we get a discount for handling. 


Cross-examination by Mr. Hien: 


Q. As a matter of fact, you buy very few Illinois Reports from 
Callaghan & Co.? 

A. It seems so by the bills. 

Q. On the bill dated Nov. 1, 1879, at winat price do you 
1240 understand these volumes were furnished you, from 32 up- 
wards ? 

A. I should understand it was furnished at $5.00 

Q. On the bill dated March 22, 1878, at what price do you under- 
stand volume 32 and upwards were? 


532 BERNARD CALLAGHAN ET AL. VS. EUGENE B. MYERS. 


A. In the first place at $7.50, with a discount of 20 per cent., and 
then on March 29th they gave us additional discount of 10 per cent. 
I presume they were for some county, and they gave us 10 per cent. 
for handling. February 19, 1878, one volume, No. 36; the price is 
not carried out; it is $7.50, 20 per cent. off; nett, $6.00. The bill 
of November first, 1879, embraces 27 volumes, of which one is cf 32, 
one of 33, and one of 35, at five dollars nett for all of them, em- 
bracing the whole bill. Bull of March 22, 1880, includes eight vol- 
umes, of which there is one of 32 and one of 33, at $7.50, 20 per cent. 
off, making $48.00, with an additional discount, March 29, 1880, of 
ten per cent., making the total amount of the bill of March 22 
$43.20. ‘That makes Illinois Reports nett $5.40 each. 


Signature waived. 


1241 And thereupon complainant read in evidence the deposi- 
tion of George M. Beckwith as follows: 


Testimony taken before Henry W. Bishop, master, &c., Thursday, 
the 17th day of February, A. D. 1881. 


Present: John V. Le Moyne, Esq., for complainant; J. L. High, 
Esq., for defendant-. 


GerorGE M. BeckwirTH, a witness on behalf of the complainant, 
being first duly sworn, was examined in chief by Mr. Le Moyne, 
and deposes and says as follows: 


Q. Please state your name, age, residence, and occupation. 

Q. Please state your name, place of business, and character of your 
business. 

A. George M. Beckwith; 163 Clark street; law-book seller. 

Q. How long have you been engaged in selling law-books ? 

A. I have been selling law-books for twelve years. 

Q. Have you bought from Mr. Callaghan & Co., since 1876, any 
of their reprints of volumes 32 to 38 of Illinois Reports; if so, when 
and how many about? 

A. When I was subpcen-ed to come along with my in- 

1242 voices I could only find an invoice for one volume, although 

my impression was that I had purchased more than one 
volume. 

Q. During what time have you been purchasing from them these 
volumes? 

A. Well, I—since October Ist, 1878. 

Q. At different times from that time to this? | 

A. Well, I have just stated that I was under the impression that 
I purchased several volumes, but I can only find the record of hav- 
ing purchased but one volume. 

Q. Well, don’t you know that you have purchased more? I am 
not asking you about the invoice. 

A. Well, no; I cannot tax my memory with any. 

Q. You cannot tell that you have bought any more? 


) 
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A. I cannot tax my memory with the purchase of any or any sale 
that I have made, although it was my impression | bought several 
volumes. 

Q. Don’t you know of but one volume? 

A. I say that is all that I could find now, although I believe I 

purchased others. i 
1243 Q. How many? 
A. Very few. 

Q. As many as a dozen? 

A. Oh, no; I don’t believe my impression would make it as high 
as a dozen. 

Q. What price did you pay for them ? 

A. Well, if they were regular price books, not second-hand or any- 
thing, why I paid $6.75 for them. 

Q. Was that their selling price? 

Their selling price, as I understood it, has been $7.50, 10 per 
cent. off for the trade. 

Q. From whom did you understand that? 

Mr. Hicu: Objected to. 

The Witness: From Mr. Callaghan. 

Q. Did they tell you that was their price; if so, when? 

Mr. Hiau: Objected to as leading. 

The Wirness: They told me that was their price; yes. 

@. When? 

I could not exactly say when; at various times when I have 
been in the store; when I have made inquiries. 


Q. During the last three years? 
During the last—a little over two years. 


1244 Cross-¢xamination by Mr. Hiau: 


Q. You have no recollection now of your actually purchasing 
more than one volume? 
A. No positive recollection ; no. 


Hearing adjourned to —. 


1245 And thereupon complainant read in evidence the deposi- 
tion of Michael A. Donahue as follows: 


Testimony taken before Henry W. Bishop, master, &c., Thursday, the 
17th day of February, A. D. 1881. 


Present: John V. Le Moyne, for complainant; J. L. High, for 
defendant-. 


Micuaret A. DoNAHUE, a witness on behalf of the complainant, 
being first duly sworn, was examined in chief by Mr. Le Moyne, 
and deposes and says as follows: 


Q. Please state your name, age, residence, and occupation. 
A. Michael A. Donahue, and 1 my occupation is that of book-binder. 
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Q. Do you know the style of binding that Mr. Callaghan has 
bound the Lllinois Reports ? 
A. Yes, sir; well, I don’t know that I know their style; I know 
the style law reports are done in. 
Q. Have you seen their reports? 
A. Well, no; unless they will admit that is the way theirs is done, 
I don’t know as I have. 
Q. Examine the volume of Illinois Reports, volume 36, 
1246 printed by the dofendants and state what was the market 
value for binding those books in that way, from December, 
1877, down to this time. 
A. Well, down to this time, 47 cents was all the price of binding. 
Q. Was that the fair market price fora binding of that character ? 


A. Yes, sir. 
Cross-examination by Mr. Hicu 


Q. Did you bind this? 

A. No, sir. 

Q. Do you include in that 47 cents the folding together and cut- 
ting ? 

A. Yes, sir; that is the price we charge- for Mr. Myers when we 
done his books that were done in the same way as this. 

Q. Myers’ No. one law sheep ? 

A. es, er. 

Q. What year? 

A. 1877. 

Q. What volume? 

A. 37 and eight, I think it was, and since that time. 

Q. Is it not true that you charged the Callahans as high as 52 
and 53 cents that year for such binding, including the binding and 
folding? 

A. No; I done it on High on Injunctionsand High on Receivers, 

but not on‘State Reports, if my recollection is right on that. 
1247 Q. You are not positive e? 
A. Without referring to my book, to the best of my knowl- 
edge and belief, 47 cents is as “high as | charged them for reports. 
Q. Charged whom ? 
A. Callaghan & Company. 


Testimony in behalf of defendants as to the damages sustained 
by the infringement of volumes 32 to 38 embraced in the original 
bill 


And thereupon defendants, to maintain the issues on their part 
as to the damages sustained by reason of the infringement of vol- 
umes 32 to 38, inclusive, of the Illinois Reports embraced in the 
original bill, read in evidence the following depositions: 
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The deposition of Andrew P. Callahan as follows: 


1248 Testimony taken before Henry W. Bishop, master, &c., Sat- 
urday, the 26th day of March, A. D. 1881. 


Present: J. V. Le Moyne, for complainant; J. L. High, for de- 
fendant-. 


ANDREW P. CALLAHAN, a witness on behalf of the defense on the 
question of damages, being first duly sworn, was examined in chief 
by Mr. J. L. Higu, and deposes and says as follows: 


Q. Please state your name in full, residence, and occupation. 
A. Andrew P. Callahan; Chicago; law-book publisher. 
d. And you are one of the defendants in this case? 

A. Yes, sir. 

Q. State what efforts, if any, were made by the defendants to sell 
copies of the Illinois Reports—of their reprints—from 32 to 38 since 
their publication and before an injunction was issued. 

A. Well, those volumes have not been in print for some years. 

We printed the other volumes that were out of print prior to 
1249 29, and were naturally desirous of giving as large a sale as 

possible. For that purpose we had our agents canvass the 
State of Illinois thoroughly and almost constantly for almost three 
years, For nearly three years after their publication, or up to the 
time, at least, of the injunction, in addition to which our salesmen 
were instructed specially to urge their sale in other States, a large 
amount of capital was tied up in the stereotype plates, and the firm 
was desirous of releasing it as soon as possible. 

Q. What, if anything, was done by way of advertising those re- 
ports ? 

A. Our firm does not usually advertise setts of reports generally, 
but in this case we made a special effort on the sale of Illinois Re- 
ports and did advertise them separately. 

Q. To what extent were the sales which you have had of these 
volumes caused by the special effort which you have mentioned in 
advertising, etc. ? 

A. Of course they were increased; in what proportion they were 
increased from the general business I am not able to state; they 

were certainly increased. 
1250 Q. Do you say they were largely increased or largely the 
result of such efforts? 

A. They were largely the result of such efforts. 

(). State whether the firm, during the time in controversy, em- 
ployed travelling men? 

A. During that time they employed from three to five travelling 
men—that is, from 3 to 5 trevelling men on the road. One of them 
was a member of the firm. 

©. When you speak of instructions to urge these books—the sale 
of them—do you mean instructions were given to these travelling 
men ? 


A. All of them. 
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Mr. Le Moyne: Question and answer objected to. 


The Witness: I will state this, that more than ordinary efforts 
was made to sell those reports outside of the State of Illinois. I was 
going on to state that in consequence of those efforts a large nuniber 
_of these setfs were sold in other States than Illinois. A much larger 
proportion of setts was sold than were ever before sold of that seté 

outside of the State. 
1251 Q. State whether the order which the firm received for 
those reports came principally from the travelling salesmen 
of whom you are speaking or other sources. 

A. Almost wholly from travelling agents. 

Q. How long have you been engaged in the business of publish- 
ing and selling law books? 

A. Nearly fourteen years. 

Q. State whether you are familiar with the usage mae customs of 
law publishers generally. 

A. Iam. 

Q. State whether you are familiar specially with the usage of law 
publishers and in connection with the publishing and sale of law 
reports. 

A. I am. 

Q. I will ask you whether there is any special usage among law 
publishers as to publishing volumes of law reports, as to whether 
they are stereotyped or not; if so, what is it, the usage ? 

A. I believe it is nearly universal to publish any book that is 
permanent in its character, especially a law report, to stereotyye the 

book ; to stereotype any book that does not or is not to be 
1252 changed from time to time or corrected or changed ; any law 

book of that character it is the usage to stereotype from 
economical motives, and I believe that to be the most universal 
custom. 


Cross-examination by Mr. Le Moyne: 


Q. Before the publication of these reports, Mr. Callahan, did you 
keep any travelling men on the road; and, if so, how many ? 

A. We kept about the same number. 

Q. And that has been about your usual number since you have 
been in the business, hasn’t it ? 

A. Yes, sir. 

Q. And the travelling men were selling all your books, I believe, 
as far as they could? 

A. They were not selling these books specially. 

Q. So far as they could * ? 

A. Yes. 
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1253 And thereupon defendants read in evidence the deposition 
of James E. Callahan as follows: 


Testimony taken before Henry W. Bishop, master, &c., Saturday, 
the 26th day of March, A. D. 1881. 


JAMeEs E. CALLAHAN, a witness on behalf of the defendant-, being 
first duly sworn, was examined in chief by Mr. Hiau, and deposes 
and says as follows: 


Q. State your name in full and residence and occupation. 

A. James E. Callahan; Chicago; cashier and book-keeper of the 
firm of Callaghan & Co., defendants. 

Q. I will ask whether you have made any examination of the 
books of the defendants, Callaghan & Co., with reference to the num- 
ber of volumes of their reprint of Illinois Reports in question, from 
32 to 38, which were sold and the amount received on those sales, 
together with the cost of producing those volumes. 

A. Yes, sir; I have made a very thorough examination, as thor- 
ough as the books will allow, I think. 

(. Look at the statement which I now show you and state what 

that is. 
1254 A. It is the result of our search through the books to find 
out the number of volumes sold, the receipts of those volumes, 
and the cost of producing them—the expense of running the busi- 
hess, 

(). Did you make this examination yourself? 

A. Yes, sir; in conjunction with another; two of us made it. 

(). W ho assisted you t 

A. Well, sir, Mr. Beck. 

Q. Who is now present ? 

A. Yes, sir. 

@. What is his connection with the firm ? 

A. He is there in the capacity of book-keeper. 

(). I will ask whether this is a correct statement of the number of 
volumes sold, with the prices received and the cost of producing 
them. 

A. It is as correct as could possibly be obtained after an examina- 
tion of our books, in which all records are kept. 


Mr. Hicu: I now offer in evidence this paper and desire the same 
to be marked Exhibit A to the deposition of James E. Callaghan. 


Q. You may explain each of these itemsin detail, beginning with 
the first column and going right through the entire statement. 
A. The first column is nothing more or less than the volume- 32 
to 38. 
1255 (). The number of each volume, you mean? 

A. The number of the volume—yes. The second column 
is the number of copies of each volume sold. The third column is 
the total receipts for each volume—that is, the aggregate number of 
each volume. 


6S8—336 
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Q. Do you mean by that the gross receipts for the entire number 
of that volume sold ? 

A. Yes, sir. The next column is the average receipt per volume 
ofeach. Thecolumn following embraces the cost of the stereotyping 
and composition of each volume. The next column embraces the 
cost of the paper. After that we have the cost of press-work of each 
volume; then the cost of binding; then the cost of editorial work 
and proof reading ; the next column, the expense of doing the busi- 
ness—seventeen per cent. of the total cost of each volume; the cost 
of the volumes on hand; then the cost of volumes sold. That is 
all. 

_Q. With reference to the second column, I think? 
A. The number of copies sold? 
Q. Yes; with reference to the second column of the exhibit, which, 
you say, represents the number of copies of each of the vol- 
1256 umes sold, and also the third column, which, you state, rep- 
resents the gross receipts for the number of copies of each 
volume so sold. State from what books or sources do you obtain 
this. | 

A. The sale book, sir; from our sales’ books. 

Q. What are those sales books, and how are they kept? 

A. They are books of daily record of sales, in which every sale 
that is made is entered when made. 

Q. Is the price entered in connection with the sale? 

A. The price is also mentioned and the number of volumes and 
the name and address of the parties to which they are sent, and the 
manner of shipping—that is, whether by express or by freight, or 
what express, or by mail. 

Q. State, if you please, in what manner you made up those columns 
from those sales books. 

A. Going over the sales books, sir, page by page, examining every 
charge and seeing whether or not all the volumes in question were 

contained in this, and then by a method of computation, 
1257 finding out, as near as we could, what we got for those vol- 

umes—that is, the column showed receipts. The manner of 
finding out whet we got for those volumes was rather long and 
somewhat difficult; first to take the price given in the sales book 
for the entire sett. 

Q. You are speaking now of where they are sold in setts ? 

A. In setts; of course, we sold separately; it is simply a matter 
of computation, but when sold in a whole seté from that we would 
deduct the selling price of Freeman’s volumes. 

Q. Which are those? 

A. 47 to the last; and the remainder that we would get after sell- 
ing Freeman’s we would divide by forty-six, which would give us 
the average price of our own. 

Q. Why did you deduct the price of Freeman’s volumes from 47 
to the end of the series in those cases ? 

A. To get at the price we got for our own volumes. 

Q. State whether there is any arrangement or contract, and, if sO, 
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what, by which you are bound as to a certain selling price for Free- 
man’s volumes, 47 to the end of the series. 
A. Freeman’s volumes, 47 to 80, we sold at $3.50 a volume, 
1258 with the exception of volumes 75 and 74, which were sold at 
$2.25 per volume, and that was the price of the volumes after 
volume 80 up to the present time. 

Q. Is that by virtue of any arrangement or contract between your 
firm and Freeman? 

A. Well, it is a contract, inasmuch as if we go below that; we do 
not make any money on them. I do not know whether I am ex- 
actly prepared to say. I have not been there long enough to say 
whether there was a contract or not. Mr. Beck can tell you more 
than | about that when he is put on the stand. 

~Q. Were those prices for the volumes 47 to the end of the series 
which vou deducted in computing the cost of the volumes 32 to 38, 
as you have testified, when sold in setés the same prices at which 
the firm sold the volumes 47 to the end of the series separate from 
setts ? 

A. Yes, sir. 

(). Now, I will direct your attention to the column headed ex- 
pense, seventeen per cent. State, if you please, what that represents. 

A. It represents the cost of running the business there. 
1259 (). I will ask whether you made that computatian of ex- 
pense yourself or whether it was made by some otber person ; 
and, if so, by whom? 

A. I did not make it, sir; it was made by Mr. Beck. 

Q. The other book-keeper? 

A. The other book-keeper—tiat is, when I say that I say he 
figured out the expense, and then I figured out this column here— 
the proportion it bore towards the reports in question. 

Q. All the other figuring and all the other columns were done by 
you except the expense ? 

A. For that matter, it was all done by me, and I might almost say 
all done by both of us. 

Q. But the expense he figured himself in the first instance ? 

A. Yes, sir; in the first instance. 

Q. Calling your attention to the column following that of expense, 
which is headed total cost, state, if you please, what that represents. 

A. That represents the cost of the plate, paper, and press-work and 
binding and stereotyping and composition, and so forth, and edi- 
torial work ; also the expense. 

Q. That is the entire total, then, as I understand, the cost for the 
volume ? 

A. Yes, sir. 
1260 Q. I call your attention to the next column, which is 
headed cost of volumes on hand; state, if you please, what 
that represents. 

A. Well. there is a certain number of volumes that we had on 
hand at the time that we stopped selling—that is, some of them were 
in sheets in the storing-room ; others in the bindery in the process 
of binding, and some of them in the store, actually in stock ; those 
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were delivered over, and that represents the cost of those volumes— 
what they actually cost us. 

Q. Calling your attention to the last column, state, if you please, 
what that represents. 

A. That represents the total cost of the edition—the printing of 
each volume, less the cost of volumes on hand; or, in other words, 
the actual cost of volumes sold. 


Cross-examination by Mr. Le Moyne: 


Q. How long have you been keeping the books of the firm ? 


A. I have been with the firm since ; 

Q. How long have you been keeping the books, I say ? 

A. Well, Iam now there as much in the capacity of book-keeper 

as I am of cashier. 
1261 Q. Then these are not books you have kept ? 
A. No, sir. Some of them were taken from books that I 
kept and part of them I did not. 

Q. Which of these were taken from books that you kept ? 

A. Well, sir, the part of it embracing the cost of books was taken 
from books that | kept. I guess most of the columns after the third. 

2 Those were taken from the books that you had kept? 

That I have kept. 
a How long have you kept them ? 
. Since last August. 

"9 Then you only commenced keeping any of the books from 
which any of it is taken last August? 

A. Last August. 

Q. Were a good many of those books sold in the sett. 

A. I guess originally four out of every five were sold in setts. 

Q. What do you mean by originally ? 

A. I mean by that that they were sold before they were reprinted. 
When the setts were sold they were deducted out, so much per vol- 
ume from the setts. 

Q. No; I am asking you about the sales made by Cal- 
1262 laghan & Co., of the reports in question; were many of those 
sold in setts ? 

A. Yes, sir. 

Q. And you say four out of every five were sold in that way ? 

A. I think so; yes, sir. 

Q. Four-nfths, then, of the volumes in question were sold in full 
sets, of Illinois Re eports ? 

A. I think so, sir. 

Q. Is that the information that you have obtained from examina- 
tion of the books? 

A. Derived from examination of the books; yes, sir. 

Q. When you made the estimate as to cost of production did 
you charge up the stereotyped plates to the books published ? 

A. Yes, sir. 

Q. You allowed nothing, then, for the value of the stereotyped 
plates that they have on hand ? 

A. Nothing, sir. 
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Q. The whole cost, then, of stereotyping the plates was charged to 
the volume sold or to the volume printed? How did you charge 
them ? 

A. We charged them to the volumes printed. 

Q. I see you have the cost of those on hand and the cost of those 

sold; now, in which column is the cost of stereotyping the 
1263 plates computed ? 
A. It is in the column of the cost of volumes sold. 

Q. Then you have charged the whole cost of the stereotype plates 
to the volume sold ? 

A. Yes, sir. 

(. One column is editorial work and proof-reading ; does that rep- 
resent the full cost for the preparation of those volumes ? 

A. Yes, sir; as our books show. 

Q. Who fixed the amount included in the column headed expense, 
seventeen per cent. ? 

A. Who fixed it? 

Q. Yes; who fixed the amount to be inserted in that? Itis an 
estimated amount? 

A. Yes, sir. 

(). Who made the estimate ? 

A. Mr. Beck. 

Q. You don’t know anything about it, then? 

A. No, sir. 

Q. You just put it in because he told you to? 

A. I took his figures. I found seventeen per cent. was the esti- 
mate; at least, I took his figures as seventeen per cent. as being the 
average expense of doing the business for four years, and then I 

made my computation from that. 
1264 Q. That is to say, you have no knowledge that that is a cor- 
rect estimate of the expense except his information of it? 

A. That is all. 

Q. That is all you know about it? 

A. That’s all. 

Q. Is there anything on this exhibit to indicate how many vol- 
umes on hand there are, of which you give the cost ? 

A. Bound and how many unbound? No,sir; nothing in that. 

©. You don’t show that in this table ? 

A. All of that; no, sir. 

Q. Well, part of them are bound and part are not bound, are they 
not? 

A. Of those on hand ? 

Q. Yes, sir. 

A. Yes, sir; some are bound and others in sheets. 

Q. Did you estimate the cost of those ? 

A. Of those volumes? Yes, sir. 

(. That is estimated, too? 

A. Yes, sir. 

(. Who made that estimate? 

A. I did. 

Q. Is this column total cost estimated ? 
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A. Yes, sir. 
Q. Who did that? 
A. I did—that is, I had the data given me in the one instance by 
Mr. Beck. 
1265 Q. And then you made an estimate on that? 

A. Yes, sir. 

Q. You mean the information furnished you by Mr. Beck was his 
estimate of the expense—seventeen per cent. ? 

A. That is it, sir. The rest of the computation was done by my- 
self. 

Q. You have testified something about a contract with Mr. Free- 
man. What do you know about such a contract’? 

A. I did not give any testimony about such a contract, sir. 

Q. Well, now, what price did you deduct per volume for what 
you call Freeman’s volumes from the price you receive per sett? 

A. Three dollars and a half for all volumes from 47 to 80, with 
the exception of 73 and 74, and for those volumes and all volumes 
after 80, $2.29. 

Q. In making the deductions for these volumes which you call 
the Freeman volumes did you include in that estimate anything 
for a cost of doing business on those volumes ? 

A. The cost of doing business was obtained after all that was 
done. 

Q. That is, after you had deducted the price of Freeman’s vol- 
umes? 

A. The price of the Freeman volumes. 

Q. Leaving them, what did you compute as tlhe price of 

1266 other volumes and the Myers volumes, and from those vol- 

umes then you deduct what was left, and from that deduct the 
Seventeen per cent. cost? 

A. Our manner of doing that was this: We found it cost us sev- 
enteen per cent. of doing business. 

@. Your whole business ?- 

A. Yes, sir; therefore we said the seventeen per cent. of those vol- 
lumes should be charged up to those volumes. 

Q. That is, the seventeen per cent. was not the cost of selling the 
volume, but the cost of the whole business ? 

A. No, sir; it is not it. 

Q. What is it? 

A. Seventeen per cent. was the cost of doing our business—our 
whole business. ‘To get at that we said: We took our. total receipts 
for the year, then we took our expenses on all of the business for 
the year—that is, at what proportion the expense bore to the total 
receipts. We found it was seventeen per cent., therefore we said 
seventeen per cent. of the total receipts on those volumes should be 
charged up to this volume. Now, the total receipts of these volumes 
is embraced in the third column as seventeen per cent.—is embraced 

in column of expense. 
1267 Q. Then I understand you to say that in fixing the seven- 
teen per cent. as the expense it was a computation made on 
your whole business ? | 
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A. Yes, sir. 

Q. Including lawsuits for bad debts? 

A. Mr. Beck will have to answer that ; he computed that expense. 

®. You don’t know? 

A. No, sir. I know it don’t include that, though. 

Q. Then it was not the expense of selling these reports, except so 
far as they constituted a part of the whole business of the firm ? 

A. It would be impossible to get at that, sir. 

Q. And you do not attempt to get at it ?} 

A. I do not attempt an impossibility. 

Q. Was the price that you computed, where the volumes were 
sold in setts, made equal on all the volumes except the Freeman 
volumes? 

A. Yes, sir. 

Q. In this computation ? 

A. Yes, sir. 

(). That is to say, after deducting what you call the Freeman vol- 
umes ? 

A. We divide it by forty-six. 

Q. Which included the number,of volumes prior to the volumes 

now in dispute ? 
1268 A. Yes,sir; and which were always held at a higher price. 
Q. I did not ask you how they were held; [ ask you how 
you made your computation ? 
A. Yes, sir; that is it. 


. Q. So, then, the price which you fix here you estimate as the value 
of these particular volumes when sold in setés with thirty-one others, 
, giving them an-equal value with the thirty-one others? 


A. Yes, sir. 

Mr. Hicu: You mean the thirty-one preceeding ? 

A. Preceeding. 

(. Well, then, the volumes that you fixed as equal included 39 to 
46, didn’t it? 

A. Yes, sir. 

Q. And they are figured in at the same price as from 32 to 38? 
A. Yes, sir. : 
Q. In your estimate ? 

A. Yes, sir. 

(). And from one to 31? 

A. 1 to 31; yes. 

(). In making up this estimate, what has been the computation as 
to the cost of binding per volume? 

A. It was taken from our binder ybill. 

(. Well, did you put on this expense, total amount, the bills 
1269 from the bindery or did you put it down so much per vol- 
ume? 

A. So much per volume. 

(). That is, your books show an examination of each volume ? 

A. Yes, sir. 

Q. And you took it from examination in that way? 

A. Yes, sir. 
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Q. Can you tell how many copies of each volume that were bound 
were deposited in the court since this injunction was filed ? 

A. I hav-n’t a recollection of it. I have seen the number, but I do 
not recollect. 

(. How did you prepare this statement without knowing? 

A. I knew at the time. 

Q. At the time that you made this statement ? 

A. Yes, sir. 

Q. Did you know how many of the volumes in that ever were 
bound ? 3 

A. It was all down in the statement. 

Q. At the time that you made the examination? 

A. Yes, sir. 

Q. I shall have to ask you to bring those figures here for the pur- 
pose of cross-examination. I want you to explain the difference, 

if the column marked cost of volumes on hand includes all 
1270 the cost of the volumes turned over and deposited in court. 
A. It does. 

Q. Now, for example, of volume 36 you have got the total cost of 
volumes on hand $13.68? 

A. Yes, sir. 

Q. What does that represent; is that the total cost of the volumes 
of 36 now on hand? 

A.. That we delivered in court; yes. : 

Q. And that represents all those volumes cost in any way ? 

A. All they cost us. Well, I said early in my examination that 
the cost for plates was not taken into account for the cost of volumes 
on hand. 

Q. Now, volume 33, under the column cost of volumes on hand, 
is the amount, forty-six dollars. @. Does that amount, $46—is that 
the total cost’ of the whole number of copies of that volume, on 
hand ? 

A. Yes, sir. 

Q. That is all the copies of that volume on hand cost the defend- 
ants ? 

A. Yes, sir; that always embraces the item of the plates in that 
column, which we do not include. 

Q. Yes; except any proportion of the plates. 

A. The plates are not included in that. 

Q. Well, it embraces, then, every other item of cost that you 
1271 have included in the estimate, except the cost of stereotype 
lates ? 

A. We did not figure that in. 

Q. Well, I am asking if it embraces everything else but that ? 

A. That is asking me to acknowledge that the plates cost more 
in proportion to these volumes. 

No, no; you don’t understand my question. I said, Does 
this item of $46 include all the volumes of that number 33 which 
were deposited in court—cost the defendants, excluding and except- 
ing the cost of stereotyping ? 

A. Yes, sir. 
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«. It embraces all other cost ? 

A. It embraces the cost of these volumes. The cost of stereo- 
typing does not belong to that. 

Q. | mean the copies turned over 

A. Yes, sir. 

Q. Now, is that true in regard to all the amounts in that column? 

A. Yes, sir. 

{). Do you know what proportion of the copies printed of any one 
of the volumes was sold ? 

A. This is nothing more than what is given there. 

(. Does this give it? 

A. Yes, sir. 

Q. State why it gives the number of copies printed. Iam 
1272 asking what proportion of the number printed of any one 
volume was sold; was one-half sold, or one-third, do you 
know ? 
[ know approximately. 

(. Weil, what volume; can you state approximately what por- 
tion of the number printed was sold ? 

A. The first volume. 

®. Volume 32? 

A. Yes,sir. 

(). What proportion of that was sold? 

A. There was an edition of five hundred and seventy-five copies 
printed, I think, of which four hundred and twenty-eight, the num- 
ber given there, were sold. 

Q. Leaving how many unsold? 

A. About one hundred and fifty-six, [should say. May I ask if 
that is a copy of the number of volumes as delivered here? 

Q. I believe it to be. Do you wish to look at it? 

A. Not particularly, except there is a difference in the number of 
papers sent up here and the number actually delivered. 

Q. You may examine it if you can tell whether that is correct. 
Look at the paper now shown you, which purports to be a memo- 

randum of the number of the volumes delivered to the clerk. 
1273 Observe volume 32. It is stated that thirty-six of those de- 

livered to the clerk were bound and oae hundred and thirty 
were in sheets. Does that correspond with your recollection ; is that 
correct ?¢ 

A. It looks to me to be correct, sir. 

(). Now, do you mean to say that the total cost, not including 
stereotyping of the forty-six bound volumes and one hundred and 
thirty sheets, was $63.61? 

A. Yes, sir. 

Q. Now, state from that memorandum how many copies of volume 
36 were delivered. 

A. Forty-three is down here. 

(). How many of those were bound ? 

A. Thirteen. 

Q. Now, do you mean to say that the total cost of the 36 volumes, 
not including stereotyping, is $13.68 ? 

69—336 
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A. I do, sir. 
Q. How many copies of volume 38 were delivered, if you can tell 
by looking at that memoranda? 
A. It seems to be three hundred and seventy-three. 
Q. How many of those were bound ? 
A. Thirteen. 
Q. Can you state what was the total cost to the defendants of those 
volumes, not including the stereotyping ? 
1274 A. $87.83 
Q. How many copies of volume 34 were delivered to | 
the clerk ? 
326. 
Q. How many were bound ? 
A. 16. 
Q. What was the total cost to defendants of those volumes, not in- 
cluding stereoty ping? 
A. Volume 34, $69.18. 
Q. Of volume 35, how many were delivered ? 
A. 234. 
Q. How many were bound ? 
A. 14. 
Q. State the total cost to the defendants of those deposited, exclud- 
ing stereotyping? 
A. $74.21. 
Q. Now, of volume 36, how many copies were delivered to the 
clerk ? 
A. 43 is what there is by this paper. 
Q. How many were bound ? 
A. 13. 
Q. State the total cost, exclusive of stereotyping, of the volumes so 
deposited ” 
A. $13.68. 
Q. How many copies of volume 37 were delivered ? 
A. 142. 
Q. How many were bound ? 


Rs See 
1275 Q. State the total cost to the defendants, not including stereo- 
typing, of the copies deposited ? 

A. $49.81. 

Q. Of volume 38, how many were deposited ? 

A. 375. 

Q. How many were bound ? 

A. 13. 

Q. State the total cost, exclusive of stereotyping, of the copies so 
deposited ? 

A. $87.83. 


Redirect examination by Mr. Hiau: 


Q. You have said that the column in your exhibit headed cost of 
volumes on hand does not include anything on account of stereo- 
typing and composition, as I understand it? 


as 
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A. No, sir. 

Q. Does it include anything on account of editorial work and 
proof-reading ? 

A. No, sir. 

Q. Then you mean to be understood that those two items are not 
included in the estimate of cost of volumes on hand? 


A. No, sir. 
Q. Does it include the cost of paper ? 
A. Yes, sir. 


@.- What other items ? 
A. Press-work, printing, and binding. 
1276 Q. In estimating the expense of seventeen per cent. per- 
taining to the sales of these different volumes, on which of 

these volumes have you figured the seventeen per cent. ? 

A. On the third column ; the total receipts of volumes sold. 

Mr. Le Moyne: Are you one of the defendants? 

A. No. sir. 
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1277 And thereupon defendants read in evidence the deposi- 
tions of George W. Beck as follows: 


Testimony taken before Henry W. Bishop, master, c., Saturday, the 
26th day of March, A. D. 1881. 


GEorGE W. Beck, a witness on behalf of the defendant-, being first 
duly sworn, was examined in chief by Mr. Hien, and deposes and 
says as follows :° 

-Q. Please state your name, age, residence, and occupation. 

A. George W. Beck; Chicago; book-keeper for Callaghan & Co. 

Q. How long have you been in the employ of the defendants, 
Callaghan & Co., and in what capacity? 

A. About six years; the principal portion of the time as shipping 
clerk. ) 

Q. Up to what time as shipping clerk ? 

A. Up to May, last year—May, 1880. 

Q. Since then in what capacity? 

A. Book-keeper. 

Q. State whether you have made from the books of Callaghan & 
Co. an estimate of the expense of transacting their business during 
the years 1877, ’78, 79, ’80. 

A. I have. 
1278 Q. Look at the statement which I now produce and state 
what that is; state generally. 

A. The whole statement shows the expense of running the busi- 
ness—doing the business—for each year. 

Mr. Hicu: I offer in evidence the statement in question and de- 
sire the same to be marked Exhibit “A” to the deposition of George 
W. Beck. 

Q. You may explain in detail this statement and the different 
figures and items therein set forth. 

A. The first column consists of the general expenses of doing the 
business for the year. 

Q. What do you include in that? 

A. The salaries and all incidentals and general expenses con- 
nected with running any business. 

Q. Does that include rent? 

A. No, sir. 

Q. Is that in a separate column? 

A. Yes, sir; there is a separate column for rent. 

Q. What other items besides salaries have you put in the first 
column? 

A. General expenses, such as postage stamps; it is hard to tell 

the general expenses that come up every day in the expense 
1279 of running business. 
Q. Does it include fuel ? 

A. Yes, sir. 

.-Go on and state what isin the next column. 

A. ‘Travelling expense for the year. 
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Q. What does that include? 

A. What it costs to keep the travelling men on the road for th 
year; their railroad fares, hotel bills, &c. 

Q. What were those travelling men engaged in during thes 
years ? 

. Selling law books. 

. For the defendants ? 

. For the defendants. 

. And what is the next column? 

. Is our insurance expenses. 

. The next? : 

. The next is rent; the next is interest for the year. 
What does annual interest represent ? 

. The interest on paper discounted. 

. Well, what else? 

. All the items of expense. 

. The next column? 

. Consists of the total expenses for the year; next our sales fo1 
the year. 

Q. You mean your gross sales of law books? 

A. Yes, sir; for the year. 

Q. And the next? 

A. And the last column is the average per cent. of doing the 

business—the per cent. of expense of doing the business. 
1280 Q. I will ask you to state whether these different columns 

are accurate statements of the different ‘items of expense 
therein mentioned for the years in question. 

A. Yes, sir. 

Q. How is it with regard to the column of sales? 

A. This is an accurate record of our sales for the year—the total 
amount of our sales. 

Q. From the examination thus made what do you find to have 
been the expense of doing the business for the years 1877, 78, ’79 
80 ? 

Mr. Le Moyne: Objected to. 


The Witness: The average expense for 1877 was 18} per cent. : 
for 1878 it was 18} per cent. ; for 1879 it was 17 per cent. ; for 1880 it 
was 153 per cent. 

Q. What do you find to have been the average expense for the 
entire four years ? 

A. For the four years it would make the average expense 17 per 
cent. 

Q. You mean by that it has cost the firm 17 cents to effect every 
dollar of sales during that time? 

A. Yes, sir; on the average for four years. 

Q. Which of these columns of expense in the exhibit includes 
advertising ? 

A. The first column. 
1281] Q. Look at the statement, Exhibit A of deposition of 
James E. Callaghan, and state whether you assisted in the 
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preparation of any of the figures therein shown; if so, what did you 
do? 

A. I assisted in ascertaining the number of copies of each volume 
sold, with the total receipts for each volume and the average price 
per volume. 

Q. You mean you assisted James E. Callaghan in doing so? 

A. Yes, sir. 

Q. State how that work was done and from what data the figures 
were derived. 

A. By going through the sales book and taking every sale of Illi- 
nois Reports. 

Q. What are those sales books, and how are they kept? 

A. They are a general record of sales for each day. 

(). Do you mean that they are the books of original entry show- 
ing the sales? 

A. Yes, sir. 

Q. Just as they are made? 

A. Yes, sir; just as they are made. 

. How many of these volumes did you compute there during 
the period in question ? 

A. Eleven volumes. 

©. State whether the columns there shown on the Exhibit A of 

James EK. Callaglian’s deposition, representing the number of 
1282 copies of each volume sold and the aggregate price received 
therefor, are correct statements of those matters. 

A. They are; ves, sir. 

. Who kept these sales books ? 

A. I did up to May, 1880. 

(). Is there any item or column in the statement, Exhibit A of 
James E. Callaghan’s deposition, which was prepared by you; if so, 
which ? 

A. No, sir; there is not. 

(. How is it with regard to the 17 per cent. which he takes as the 
estimate of the expense of doing the business; who furnishes him 
with that ? 

A. I furnished him with the 17 per cent. 

Q. And he figured that column on the basis of 17 per cent.? 

A. Yes, sir. 

Q. 17 per cent., as [ understand, is the result of your examination, 
as shown in your Exhibit A, which you gave to him in making his 
computations ? 

A. Yes, sir. 

Q. State whether your estimate of 17 per cent. as the expense of 
doing the business you have included losses or bad debts. 

A. I have not; no, sir. 

Q. Did you hear the testimony of James Callaghan with ref- 
1283 erence to the method of computation on sales of complete setts, 
to be deducted for the Freeman volumes, from 47 to the end 

of the series ? 

A. Yes, sir. 
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Q. Who owned the volumes of Illinois Reports from one to thirty- 
one, inclusive ? 
A. Callaghan & Company. 


Mr. Le Moyne: I object to that. 
Q. Does any other publisher or firm own or control those volumes ? 
Mr. Le Moyne: Objected to. 


A. No, sir. 

Q. At what prices have the defendants, Callaghan & Company, 
sold the volumes of Illinois Reports from one to thirty-one, inclusive, 
during recent years, if yeu know? 


Mr. Le Moyne: Objected to. 


A. From one to thirty-one our average price, in setés, would be 
five dollars per volume; in odd volumes would be from six to seven 
and one-half. 

Q. You say your average price in setés; you mean in setts of 
thirty-one? 

A. Yes, sir; I mean in setés of thirty-one. 


: 


Cross-examination by Mr. Le Moyne: 


Q. In Exhibit A to your deposition I understood you that the first 
column, headed “ general expenses,” includes salaries ? va 
1284 A. Yes, sir. 
@. What else is included in that column ? | 
A. Advertising. 
Q. What else? 
A. Gas, fuel, and postage; general and miscellaneous expenses 
connected with the business. : ; 
Q. Were any of the partners drawing salaries ? 
A. I could hardly state, sir. 
Q. If you made this could you not tell who drew the salaries you ; 
have included here? 
A. You might call it they were drawing salaries, in one sense. 
Q. Well, what do you call it? | 
A. Well, | would not call it salaries. — 
Q. Did you include it in this column ? 
A. Yes, sir; it is in there. 4 
Q. That is, the amount drawn by the different members of the i 
firm during all these suits is included in this column of general 
expense. 
A. No, sir; not all the amounts. 
@. Well, how much and what amount? 
A. I should say there was three thousand a year for each member 
of the firm. 3 } 
Q. Is that included in this? f 
A. Included in there; yes. | 
Q. How many members of the firm are there? = 
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1285 A. There are four now. 
Q. In 1877 and 1878 were there more than four or just the 
same ? 

A. No, sir; just the same; one went out and others came in. 

Q. Well, | understand you to say that the three thousand dollars 
was not all that was drawn by the different members of the firm ? 

A. Yes, sir. 

Q. Is that what you mean to say ? 

A. It was not all. 

Q. Can you swear that that is all that is included in this state- 
ment of general expense, three thousand dollars per year for each 
member ? 

A. Yes, sir; I think I would be safe in saying that. 

@. You think you would be safe ? 

A. Yes, sir. | 

. Well, do you know whether it was or not, or are you merely 
making an estimate in your own mind now? 

A. Lam judging when I went on the books; I would not state 
positively what was credited to each member of the firm before I 
went.on the books. 

®. When was that ? 

A. May, LSS. 

Q. Then prior to that time you are not prepared to say but 
1286 what there was more than three thousand dollars included in 
this? 

A. No, sir. 

Q. Your best recollection is since May it did not exceed three 
thousand dollars a piece that you included in this? 

A. Yes, sir. 

@. Now, in making up this statement I suppose all you under- 
take to say is that it represents what now appears on the books? 

A. Yes, sir. 

Q. Did you make any estimate as to the expense of doing the 
business for the year preceeding 1877 ? 

A. No, sir. 

Q. From your own knowledge of the books, was it about the same 
as 1877? 

A. Yes, sir; I should judge so. 

(. Or was 1876 about the same”? 

A. About the same as this. 

Q. I see the percentage for 1877 you have figured 18} per cent.? 

A. Yes, sir. 

(. Was it about the same in 1875 and ’6, the two years preceed- 
ing 1877? 

A. I should say it would be about the same; yes, sir; average 
just about the same; yes, sir. 


70—336 


1 he ¢> £ a anit commen 


=RS. 


MY! 


"S11 ‘osBlaaAy, 


ENE B. 
* 


] 
’ 


— 4 we qe Ded ad “i vd ’ ° i feu "fs iy ee ad ‘ ’ vied - - ° = ” eee SS eee ee > a 

= aig US £26 F942 | 26 OLO LF): L8 S19 00 O00'% 4, REL CG O&O LT | G8 L0a°CS She 
alt 99 OLE 966 | 62 269 09 | OI 91842 | OO C6C0°% Of OOF oe ee 2 ee ree tes Sees Cree ee oe 
= Mi $8 JOO LEG | RI 2LO6°6R | ZL 298° SE SIC? CG 186 8B eS Be! 8 Rpeeprentepen ret ae eee ey ee eee “SL8I 
: TS £0 822686 | £6 LOS FFE! F6 OSZSZ | SE BOLE | CL REF Big .¢ Be we. fF ice Bor eet ee ee ee ee ee 
3 

< 


4 . 
-— tS. bel — toned —" . ae 
»* # Me a” —- com oo a= - 
Pa _ ~~ ya - es ~ 
& ous - . ; : 
: — - 2 = 
= ; s > om ou = 
r : | 
eondl ° a ~~ a ® 
an > od . . 
* ‘ - ond a 
7 . — qneenent ss 
° “ ; ~~ one cout 
aq 7 = 
- 
: x aa “- “4 - 
a * . | J5 “ut 
om 
= ie | a I oat 
. - . ~ 
nd 
= — ” » 
as - 
= : 
= - - 
IS — 
a : 7 
. ; c 
; om ; 
, 
a 
. 


Zz. 

< 

jen 

o 

s ' 
~ 
_ i 
- 

: 
a 

& 

< 

7. 

= 

ea 

fa 


© O09 | “A 9HALOIL) JO uoiytsodacy QO} V JIGIHXG 1OZT 


* 
Sy nrnrarn a 


BERNARD CALLAGHAN ET AL. VS. EUGENE B. MYERS. 5d 


1288 Testimony taken before Henry W. Bishop, master, €c., 
Thursday,the 3lst day of March, A. D. 1881. 


Present: Mr. Le Moyne, for complainant; Mr. High, for defendant-. 


GEORGE W. Beck, a witness on behalf of the defendant-, being 
recalled, was examined in chief by Mr. Hicu, and deposes and says 
as follows: 


Q. In your previous examination you have stated that in your 
exhibit of the expenses of Callaghan and Company during the year 
in question you have included salaries paid to members of the firm; 
state how much you have included on account of such salaries for 
each of the years in question and the amount of each year. 

A. For the year 1877, $12,000; for the year 1878, $12,500; for the 
year 1879, $12,750, and 1880, $13,000. 

(. Were those the entire amounts paid tothe members of the firm 
on account of salaries for respective years named ” 

A. Yes, sir. 

(). State whether the members of the firm receiving these sala- 
ries were actually engaged in the management of the business of the 

firm during these years. 
1289 A. Yes, sir; they were all individually engaged during 
these years. 


Cross-examination by Mr. Le Moyne: 


Q. Under what heading in your former exhibit were these amounts 
paid for salaries named ? 

A. In the first column. 

Q. That was under general expenses ” 

A. Yes, sir. 

Q. What other expenses were included in that column? 

A. Advertisements. 

Q. How much was paid out for advertising? 
A. I can’t tell without going through the account; the amount for 
advertising in this year is in the general expenses. 

Q. What vou call the general expenses ? 

A: an, we. 

©. What else” 

A. Salaries of employees. 

Q. Can you state how much that is? 

A. No, sir; such expenses as for postage, gas, and fuel are under 
miscellaneous and general. 

Q. Can you state the amount of any one of these items which are 
included in the year they were made, outside of the salaries I have 
just stated ? 

A. No, sir; I cannot. 

Q. How could this show by producing your memoranda? 
1290 A. I would have to go through the account; I can’t tell 
you now. 
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Q. I would like to have you specify what the item of expenses 
paid is included in the item. 

A. I have told you. 

Q. Is that all of them ? 

A. Yes, sir; that is all. 

Q. I would like you specify each one of these expenses separately, 
to whom paid, the expenses for postage, fuel, gas, Wc. 

A. In addition to such expenses as postage, freight, that is all in 
the general expenses. 

Q. Nov., you have a supplemental or additional account of ex- 
penses included in the general expense, and I would like each one 
of these different amounts by their names. 


1291 Tursbay, the 14th day of June, A. D. 1881. 
Present: J. V. Le Moyne, for complainant; J. L. High, for 
defendant-. 


Cross-examination by Mr. Le Moyne continued: 


Q. Have you prepared an additional specification of the amount 
paid for any of the expenses which have been included in the col- 
umn of general expenses? 

A. No, sir; nothing further than is shown in that statement. 

Q. You mean the statement now produced for the first time here? 

. =ee, ar. & 

n Will you attach this to your testimony and state what it Is? é 

. This is a statement showing the amount of salaries paid mem- 
Moe of the firm for the four years 1877, 1878, 1879, and 1880, to- 
gether with the legal expenses paid out on account of this copyright 
suit in those years, and the balance shows the general expenses of 

the firm for those years. 
1292 Q. In this item of legal expenses do you include all the 
amounts paid by them for legal expenses for any purpose— 
for any suits? 

A. No, sir. 

Q. It is only the legal expenses of this particular suit? 

A. Yes, sir. 

Q. What other legal expenses are there charged in the general 
expense account for those years? State generally, and to whom 
paid. 

A. I will venture to say that there was nothing paid except to Lp 
Mr. High during those years, outside of this suit. 

(. Some three or four hundred dollars? 

A. Yes, sir. 

Q. And that is all the legal expenses, in addition to this? 

A. Yes, sir. 

Q. Was there any money charged in the general expense account 

for expenses at Madison in lobbying or securing contracts or for any 
work there? 

A. I don’t know of any expense for lobbying, sir; I couldn’t tell. 

Q. You don’t know of any expense being paid there? 
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A. No, sir. 

Q. For the securing of contracts or for lobbying ? 

A. No, sir. 

Q. You wouldn’t know if there was any such item in this general 

expense account? 
1293 A. Yes, sir; I would be very apt to know. 
Q. Well, you have gone over it; don’t you remember from 

your examination whether there is or not? 

A. I didn’t notice when going over it expenses for any such thing 
as that. 

Statement referred to by the witness is offered in evidence as Ex- 
hibit B. 

Exutpit B to Deposition of George W. Beck. 


1877. 1878. | 1879. | 1880. 
B. Callaghan ..-.~-| 3,000 00 | 3,000 00 | 3,000 00 3,000 00 
A. P. Callaghan --_-| 4,000 00 | 4,000 00 | 4,000 00 4,000 00 
A. Callaghan ..--.-- 3,000 00 | 3,000 00 | 1,500 00 
iy Mis SE, eteciesevciens 2,500 00 2,500 00 | 2,750 00 3,000 00 
Zs She 9006 a wns cnudbeckanen dees / 1,500 00 3,000 00 
Legal expenses in | | 
CODTTIAMA CUT. xn< licnininene 114 50 | 1,969 40 
General expenses---| 31,767 97 37,342 68 | 35,803 39 | 28,010 97 
Totals .._~ --| 44,267 97 | 49,957 18 | 50,522 79 | 41,010 97 
| : 
1294 And thereupon defendants read in evidence the deposition 


of Andrew P. Callahan as follows: 


Testimony Taken Before Henry W. Bishop, Master, &e. 


Turespay, the 14th day of June, A. D. 1881. 
Present: J. V. Le Moyne, for complainant; J. L. High, for de- 
fendant-. 


ANDREW P. CALLAGHAN, a witness on behalf of the defendant-, 
being first duly sworn, was examined in chief by Mr. Hieu, and 
deposes and says as follows: 


(). Please state your name. 

A. Andrew P. Callaghan. 

Q. Your book-keeper has produced in evidence an exhibit show- 
ing the salaries paid to the different members of your firm during 
the year- 1877 to 1880, inclusive ; for what were these salaries paid ? 

A. For personal services of the members of the firm. 

@. Rendered to the firm in and about their business ? 

A. Yes, sir. 
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Q. State whether the members of the firm there named were act- 
ually employed in and about the business of the firm during that 
period. 
A. Yes, sir; they were. 
Q. If those services charged for by members of the firm had not 
been rendered by those members of the firm what would 
1295 have been the result to the firm’s business, so far as requiring 
additional employment is concerned ? 


Objected to. 


A. Some one would have had to have done the work. 

Q. Would you not have been compelled to employ other men of 
equal experience in the trade in their place? 

A. Certainly. 

Q. State whether during these years any profits were distributed 
to or divided among the members of the firm. 

A. There never has been a dividend declared in our business; the 
profits have all gone into the business except these personal service 
salaries. 

Q. Aside, then, from these salaries which you say represent serv- 
ices actually rendered do you mean to be understood that the profits 
of the business have been reinvested right along, from year to year, 
in the business ? : 

A. With one exception. Mr. Bernard Callaghan had a surplus 
of capital in the concern which he has partially drawn out. Of 
course, that surplus capital which he has drawn out represents a por- 
tion of the profits. With that exception there has been no division 
of profits at all. 

Q. And that surplus capital which he has drawn out does not 
enter into this account in any way ? 

A. No, sir. 


1296 Further testimony in behalf of complainant as to damages 
sustained by the infringement of volumes 32 to 38, inclusive, 


embraced in original bill. 


And thereupon complainant, to further maintain the issues on his 
part as to the damages sustained by the infringement of volumes 32 
to 38, inclusive, of the Illinois Reports, embraced in the original bill 
read in evidence the following depositions, which were t taken before 
Henry W. Bishop, Esq., one of the masters of this court, upon the 
re-reference to said Bishop as to such damages: 

The deposition of E. B. Myers as follows: 


4“ 


“A 
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1297 Inthe Circuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


Myers, Complainant, vs. CALLAGHAN ef al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Saturday, the 8th day of July, A. D. 1882, and 10th of 
July. 


Mr. Cothran, for compl’t; Mr. High, for def’t-. 


E. B. Myers, a witness on behalf of the complainant, being first 
duly sworn, was examined in chief by Mr. Coruran, and deposes 
and says as follows: 


Int. 1. Please state your name, age, residence, and occupation. 
Ans. 
@. What was the market value of each of the volumes of the IIli- 
nois Reports, No. 32 to 38, inclusive, before and at the time of the 
publication of the volumes by the defendants ? 
A. From 7.50 to $11.00a volume. They brought, in putting them 
in complete sets to perfect them, $10.00 a volume. We occa- 
1298 sionally sold an odd volume of some surplus stock we had on 
hand for $7.50, but they brought, for filling sets, $10.00; on 


one occasion as much as $11.00. 


Q. What were complete sets selling for in the market in the latter 
part of 1876 and the first part of 1877? 

A. From $470 to $500. I sold myself a set for $498, of 72 vol- 
umes. 

Q. You have published a good many law books? 

A. Ihave. I have been engaged in publishing law books since 
L860. 

(). You published several volumes of reports? 

A. Yes; a great many books. 

Q. Is stereotyping a volume of reports a necessity or a matter of 
convenience to publishers ? 

A. Purely a matter of convenience. 

Q. In publishing volumes of reports—IIlinois, for instance—about 
low many copies of a volume are usually printed at a time to 
form an edition? | 

A. From 1,000 to 1,500 copies in an edition. 

(2. An edition of 1,000 or 1,500 can be printed from type without 
stereotyping, asily t , 

A. Yes; very easily. 

Q. And at a great deal less expense than stereotyping ? 

A. Less expense. Many publishers consider that it is cheaper to 
print a large edition from type than it is to print a moderate edition 
from’ stereotyping plates, with the additional expense of plates, 

care of them, insurance, interest on their cost, &e., which will 
1299 very nearly, if not fully, defray the expense of resetting the 
type. 
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Q. In printing an edition of under a thousand copies is it neces- 
sary to stereotype ? 

A. Not at all. 

Q. Is it necessary to advertise extensively the sale of your law 
reports ? 

A. I never considered it necessary. They are advertised in the 
catalogues of every publisher in the country, in the tables of reports. 
They are well known, and it is not necessary to spend money in 
advertising as it is in the sale of text books, because a series of re- 
ports are well known throughout the country. I never found it 
necessary to advertise further than to insert them in the table of re- 
ports in our general catalogues. 

Q. Beyond that vou deem advertising unnecessary ? 

A. In my opinion it would be unnecessary. They are advertised 
by all publishers; they must necessarily do so, because their cata- 
logues would be incomplete if they omitted them. 

Q. Is it necessary to employ travelling agents to sell them ? 

— No; it is not, in my opinion. Of course, it is entirely differ- 
ent with text books that it is necessary to introduce.. 

Q. Travelling agents are usually sent out to sell text books, are 
they not? 

A. Yes; never have known them sent out to sell reports exclu- 

sively. 
1300 Q. How many years have you been in the business of a pee: 
lishing and selling law books? 

A. 26 years. 

Q. During all that time did you ever find it necessary to employ 
travelling agents to sell Illinois Reports ? 

A. I never have; I have employed travelling agents for selling 
general law books, but, of course, if reports are wanted they are sold, 
but it never would pay to send out men to sell Illinois Reports ; in 
fact,.Mr. Freeman, the present publisher, has never found it neces- 
sary to even keep a store to sell them; the demand has been suffi- 
cient to supply them from his own residence. 

A. The sale of reports by such agents is rather an incident than 
the main object? 

A. I believe that to be the case. 

Q. You send them out to sell one or more particular books and 
he takes others if necessary ? 

A. That is the usual custom. 


Adjourned to Monday, July 10, 2 o'clock p. 1 


1301 Cross-examination by Mr. Hicu: 


Q. You state that you sold your volumes, 32 to 38, along during 
1876 and 1877, at from $7.50 to ten and eleven dollars, I think you 
said ? 

A. Yes. 

Q. Will you present a statement showing the actual sales of those 
volumes, 32 to 38, to whom sold, where, at what price , and whether 
separately or in sets during the years 1876 and 1877? 
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A. I could undoubtedly furnish a statement of that kind, but un- 
less Iam compelled to make it up I don’t believe I would want to 
go into it. I can give you numerous instances where they were sold 
and at what price. 

Q. Do you decline to furnish such complete statement? 

A. Yes; unless it was necessary; it would entail a good deal of 
labor on me to do it; of course, other people’s examination would 
not be acceptable to you; I should be compelled to do it myself from 
my own books. 


The witness declines to answer the question, on which the master 
rules he should do; to which ruling counsel for complainant excepts 
and desires that the question should be certified to the court. 


1302 On the llth day of July, A. D. 1882, the solicitors of the 
respective parties being present, the further taking of testi- 
mony in said cause before said master is resumed as follows, to wit: 


KE. B. Myers, a witness on behalf of the complainant, being first 
duly sworn, was further cross-examined by Mr. Hicu, and deposes 
and says as follows: 

Int. 1. Please state your name, age, residence, and occupation. 

Ans. ; 

Q. Have you books of account or sales books showing the sales by 
you of Illinois Reports, including volumes 32 to 38, during the years 
1876 and 1877 ? 

A. I presume I have, showing part of them at least, where they 
were so entered. It was not always our custom to note down in 
every case the exact volume or reports. We might sell a customer 
a bill and simply enter his name with the amount. 

(. Did you generally note the volumes sold in your sales book ? 

A. We never were particular to enter the particular book sold of 
any kind, but we generally enter the name of the buyer in a lump, 
although I suppose in a great many instances where we sold odd 

volumes or a few.together we may have entered them that way. 
1303 Q. Indicating the volumes ? 
A. Yes, sIr. 

Q. You did that in 1876 and 1877, I suppose ? 

A. I presume so. 

(). Have you examined these sales books, during the course of 
this examination, since Saturday morning last? 

A. I partially looked at one; I forget now what book it was; it 
seems to me it was a petty cash book. 

®. It was one of the books that would indicate the sales of these 
volumes during these years ? 

A. Some of them. 

Q. You have testified that you sold these volumes, 32 to 38, during 
1876and 1877 at from $7.50 to $11.00 a volume? 

A. Yes, sir. 

Q. Those sales, as I understand, would appear on your books as 
you have stated ? 

A. I don’t know whether they would or not. 

7 1—336 
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@. Some of them would? 

A. They might appear there. My recollection is I had not ex- 
amined the books at all when I gave my testimony. 

Q. Your testimony-in-chief, you mean ? 

A. My direct examination ; prior to that time I had not looked at 
it at all. 

Q. You recollect my stating on Saturday last, after your direct 
examination was closed, that I desired you to make a statement 
showing the number of volumes in question sold by you and the 
price and whether in sets or separately during 1876 and ‘7 ? 

A. I think you said something about it. 
1304 Q. Do you recollect that you then expressed your willing- 
ness to do so? 

A. I think I did; I said something about it. 

Q. You then went over and afterwards made this examination of 
the books of which you have spoken ? 

A. No; I did not. 

Q. When did you make that examination ? 

A. On Monday, I think it was; I didn’t make any examination ; 
I simply run over one book. 

Q. On Monday before I began your cross-examination ? 

A. Iam not certain whether it was before I came over here or 
after | went back. 

Q. Was it in the forenoon of Monday ? 

A. Lam not positive about that; it seems to me it was after I 
went back. 

Q. Don’t you recollect it was before you refused to the master to 
prepare such statement vesterday ? 

A. It might have been before. 

Q. When you stated on your previous examination that you had 
sold the volumes in question, vols. 32 to 38, during 1876 and '7 at 
from $7.50 to 10 and $11 a volume did you have those sales in mind 
in stating the market price for those years ? 

A. No; only in a general way, as | remembered of selling the 
books at large or high prices since the fire. The prices were high 

and the thing has been pretty fresh in my mind ever since— 
1305 ever since the destruction of part of the stock. 
Q. It was a general recollection, then, of your sales, was 1t? 

A. Yes, sir; and of the market value that was generally talked of 
on the streets among the lawyers, of what the value of the Illinois 
Reports was. I think the defendant- in this case were selling sets 
and odd volumes at high prices during all of this time up to the 
time they announced their reprint. It was a common thing to sell 
a set of Illinois Reports at from $450 to $500—common talk. 

Q. During 1876 and ’7 you and the defendants, I believe, were 
the only law publishing houses in Chicago, were you not? 

A. I think we were; that made a specialty of it. 

Q. Other publishers, like Jansen & McClurg, were obliged to get 
their books through you ? 

A. Not obliged to get them through us. 
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(. Through you and Eastern publishers; so you and Callaghan 
controlled the trade in the city, so far as selling here was concerned ? 

A. Yes, sir; we tried to control the trade, I guess. 

(. Are you able to state any specific sale of either of the vols. 32 
to 38 during the years 1876 and ’7, with the time and the prices and 
the purchaser other than your own sales during those years? 

A. I remember of selling a set to the city of Chicago during the 
full of 1876 for a little less than $500. 

Q. Question repeated. 

A. I think Mr. Beckwith bought volumes of the. defendants 
1306 about that time for in the neighborhood of seven to eight dol- 
lars a volume. 

Q. Have you any personal knowledge of the dates, volumes, and 
prices ? 

A. No; I have not. 

Q. Only from hearsay and from Mr. Beckwith ? 

A. Only from hearsay. I presume I could after a time think of 
sales that were made. I know I bought during that time some of 
the volumes second hand. and _ paid five to seven dollars a volume, 
which ones, of course, [ could not recollect. We always bought 
them when we had an opportunity, as we would any other second- 
hand books. 

Q. Then you have no present recollection of any other sales other 
than your own except those you have just mentioned ? 

A. I don’t think of any now. 

Q. Will you now produce the statement which I call- for in the 
beginning of your cross-examination yesterday afternoon ? 

A. I cannot do so, for I have not anything of the kind prepared. 

Q. Do you decline to prepare such statement? 

A. Yes, sir; unless it is absolutely necessary. 


The master rules that, under the direction of the court, as he un- 
derstands it, the witness should produce the statement called for, 
which the witness declines to do. 


Q. After the ruling of the master do you still decline to furnish 
the statement desired ” 
A. Yes, sir; as directed by my counsel. 
Q. Even if made at our expense? 
A. Yes, sir. 
1307 Counsel for defendants states that defendants will pay what- 
ever expense will be incurred in such examination. 


Redirect examination : 


Q. In your testimony have you relied upon the entries in your 
books in the answers you have made on the direct and cross exam- 
ination ? 

A. Not in the least. 

Q. Do you rely on your general recollection instead of the entries 
on your books? 
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A. Yes, sir. Since I have been sitting here I happened to think 
of some other sales I made. I sold aset to the Chicago, Burlington 
& Quincy R. R. Co., as near as I recollect, for $460 or $480. I sold 
another set to a customer in Danville, Ills., for $475. I recollect 
that, because I bought the set back from him some time afterwards 
and he had a little feeling about the price for which | bought them 
back. The set to the city of Chicago which I have named I re- 
member because I was owing them the 25th volume, which I did 
not deliver for some time, and it was pretty hard to get it. Of course 
there may be many other sets I could think of during the afternoon, 
but those come to me because there was some trouble connected 
with them and they are fresh in my memory. 


Counsel for defendant- declines to proceed further with the exam- 
ination until the statement is produced. 


And thereupon complainant read in evidence the deposition of 
George M. Beckwith as follows: 


1308 On the 11th day of July, A.*D. 1882, the solicitors of the 
respective parties being present, the further taking of testi- 
mony in said cause before said master is resumed as follows, to wit: 


GEORGE M. BeckwirtH, a witness on behalf of the complainant, 
being first duly sworn, was examined in chief by Mr. CorHrRAn, and 
deposes and says as follows: 


Int. 1. Please state your name, age, residence, and occupation. 

Ans. George M. Beckwith Beckwith; occupation, law-book seller. 

Q. How long have you been connected with law-book selling ? 

A. About 14 years. 

Q. In the city of Chicago ? 

A. Yes, sir. 

Q. During, say, the years 1876 and ’7, and in that vicinity, what 
was the market value of Illinois Reports? 

A. I forget whether at that time they had been reprinted or not. 

Q. That was just before the reprint and down to the time of the 
reprint? 

A. What volumes of reports ? 

A. Generally. 

A. They varied a great deal in value; of course, those that were 
out of print were worth a good deal more than those in print. 

Q. Take the volumes 32 to 38, inclusive. 

A. If that is the time before they were printed by Callaghan & 
Co. they were worth from $7 to $10 a volume. 

Q. The question is prior to the time that Callaghan & Co. put their 

books in the market. 
1309 A. They were well worth $7.50 to $10.00 a volume. 
Q. Did you know of sales being made? 
A. Yes, sir. 
Q. At those figures ? 


A. Yes, sir. 
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Cross-examination by Mr. Hien: 


Q. Were you in Mr. Myers’ employ during those years, 1876 
and ‘7? ! 

A. Yes, sir. 

Q. Was it not a fact that the high prices of volumes 32 to 38 at 
that time was due to their being entirely out of print? 

A. I have previously stated Mr. Myers had quite a number of 
copies of several of these volumes In stock. 

Q. But the plates were entirely destroyed in the great fire ? 

A. Yes, sir. 

Q. Do you recollect any volumes, 32 to 38; he had several in stock 
in 1876 or ‘7? 

A. At that time the stock was considerably less than it was im- 
mediately after the fire; it was quite a small stock then. 

(). You don’t recollect any specific volume he then had, do you ? 

Q. My memory is quitedull now; acouple years ago I stated 

(). Tam asking about your present recollection. 

A. I think there were volumes of 36, 37, and 35, I think there 
were, and 31 he had. 

Q. But the high price was due to the fact of the plates being de- 

stroyed by the great fire, was it not? 
1310 A. If it had not been for the fire they would not have been 
high-priced; still Mr. Myers had a small stock at that time. 

. You seem to be anxious to have it appear that Mr. Myers had 
some of these volumes; are you anxious ? 

A. The trouble is with me to state whether they are out of print. 
[ stated to a great number of people that they were out of print, 
aud yet, technically, a thing is not out of print until the publishers 
have sold the last copy. | 

Q. Myers was buying second-hand copies whenever he could ? 

A. Yes, sir; and paying high prices. 

Q. Publishers do not usually pay high prices for second-hand 
copies for books they have in stock new ? 

A. Not usually. 


Redirect examination : 

Q. What prices were second-hand volumes bringing at that time? 

A. We paid six dollars very often for them. 

(). And sold them for what? 

A. At all sorts of prices; the highest prices somewhere in the 
neighborhood of $10.00, I guess. 

(. For a single volume? 

A. Yes, sir; maybe as high as $11 occasionally, but sometimes at 
one price and sometimes at another. 


Cross-examination resumed : 
Q. Can you mention any—specify—on sale of a new copy of either 
of the volumes 32 to 38 during the year 1876? 
A. No, I cannot; I never was interested enough in them to 
remember anything about it. 
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1311 Q. So you do not know of any sales of new ones during 
those years? 

A. I do not remember them. 

Q. Was a sales book kept in the store of Mr. Myers during those 
years in which entries were made of all volumes sold ? 

A. No; not of all volumes sold. When a volume was:sold, if it 
was sold for cash in the store, I would go to Miss Burphy, or who- 
ever was at the cashier’s desk, and state what I had sold and hand 
the check, and then it would be put down on the cash book. 

Q. It would appear there on the sale or cash book? 

A. Yes, sir; if it was an order it would go on the order book. 

. Otherwise, on the cash book ? 

A. Yes, sir. 

Q. So there was a complete record kept in some of the books of 
all the sales? 

A. Not in form of a complete record ; it was just according to how 
business went generally. 

Mr. CorHran: The record would be kept as they sold on credit? 

A. They ought to be entered—all of them. 

Q. But cash sales would not necessarily keep a record of the vol- 
umes sold ? 

A. I guess it was the intention of the cashier to keep a record of 
them. 

Q. You don’t remember whether there was a full record kept ? 

A. No; that was not my department at all. 


Signature waived. 


1312 And thereupon complainant read in evidence the continua- 
tion of the deposition of E. B. Myers, upon further cross- 

examination, with the ruling of Judge Drummond thereon, as fol- 

lows : 

1313 On the 19th day of July, A. D. 1882, the solicitors of the 
respective parties: being present, the further taking of testi- 

mony in said cause before said master is resumed as follows, to wit: 


E. B. Myers, a witness on behalf of the —, being first duly sworn, 
was cross-examined in chief by Mr. Hiau, and deposes and says as 
follows: 


Int. 1. Please state your name, age, residence, and occupation. 
Myers v. CALLAGHAN. 


Ruling by DrumMmonp, J., as follows: 

The question, as I understand it, is as to the market price of cer- 
tain Illinois Reports at a particular time, and arises on the testi- 
mony of Mr. Myers. Now, if it appears, either by the testimony of 
Mr. Myers or in any other way, that there was an account kept of 
the sales of these volumes by him in his business, then I think the 
other party is entitled to the production of these books of account 
which contain any of those sales to which Mr. Myers refers. 
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1314 Under the order of court, the witness now produces from 

his books of sales of volumes of Illinois Reports such entries 
therein as he is able to identify of volumes sold and the prices at 
which they were sold and shown by his books, singly or in sets, as 
the sales were made. 


Mr. High: Go on and make such explanation as you desire. 


This statement is made by our book-keeper from our books and 
verified by my personal examination — such booksas he had to refer 
to, principally journal entries. Our petty sales books, containing 
the sales of odd volumes, are missing. ‘They were destroyed or sold 
for old paper at the time we moved, and so we are unable to give a 
complete statement of all the sales of separate volumes. ‘This state- 
ment commences May 12, 1877, which was just prior to the publica- 
tion of defendants’ books, and runs backward through 1876 and 
1875. ‘There are many sales of DJlinois Reports sold with other 
books and were entered in a lump, simply giving the name of the 
purchaser and the amount, without itemizing the particular volumes 
of books embraced in the sale; that applies to cash sales. In the 
sale to R: L. MeGinley, May 12, 1877, of a set for $525, for some 
reason we never had furnished him with volumes 32 and 36, and we 
settled the matter up by paying him $7.00 a volume for those two 

volumes, in 1881. 
1315 (. You were not able to furnish him those two, if I under- 
stand you—32 and 36. 

A. We might have been able to furnish them to him frequently, but 
the matter was overlooked ; | don’t know why. He claimed that we 
owed him those two volumes and wanted it settled. 

Q. Asa matter of fact, you never did furnish him those two? 

[ couldn’t say whether we did or not, but he claimed we never 
furnished them. We accepted his word and offered to do what wa 
right, and finally settled it at $7.00 a volume. 

(). Have you examined your cash book during this satlea to see 
whether that shows any additional sales which do not appear in 
this exhibit ” 

A. No; I haven’t had time. I have been absent from the city 
since this was commenced. 

Q. Would not an examination of your cash book for that period 
show the additional sales, if any, which do not appear in this ex- 
hibit ? 

If the books were sold for cash they would be in there; if with 
other books, it would simply give the name of the purchaser without 
specifving the particular items. I noticed in a casual reference to 
an old book, in searching for these old sales books, that there werea 
greatmany items entered simply — the purchaser’s name and I }linois 
Reports put down in a lump without indicating the particular vol- 

ume or the price. 
1316 ©. You have no recollection of other sales which do not 
appear in this exhibit? 

A. IL have a general recollection of selling the books at prices 
varying from $7.50 to $10 or $12 a volume. 
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Q. During the year after 1872? 

A. All the way from the fire to 1877. We had a good many of 
them that were saved from the fire. They brought large prices, and 
we kept them under cover and sold them out, a volume now and 
then, at large figures. 

Q. How many copies of each volume from 32 to 38 did you save 
from the great fire ? 

A. I could not tell you exactly; my recollection is they run from 
25 to 50, and then we bought a great many second hand; made a 
great effort to get them. 

Q. Aside from your catalogue issued during the years after the 
five, down to the commencement of this suit, in which you advertised 
that you would purchase these volumes in question assecond hand, 
did you advertise in any other way for these reports, 32 to 38, sec- 
ond hand ? 

A. I don’t remember. 

Q. You were on the lookout for them generally whenever they 
could be obtained, were you not? 

A. When they were offered we generally purchased if somebody 
didn’t bid more than we did. 

Q. A pretty general demand for them among the profession; was 

there not, during these years, owing to the loss sof libraries 
1317 by the fire? 
A. The demand of course was not near as urgent as it was 
a year or two after the fire. 

Q. I mean during the years immediately following the fire ; there 
was a general demand then? 

A. Yes; there was a general demand. 

Q. Were not all the law libraries in Chicago nearly all destroyed 
by the great fire of 1871? 

A. A great many of them; I don’t think they were all destroyed. 

2 All but a very few, were they not? 

. That is the general impression. 

4 Then you are unable to furnish any other evidence of actual 
sales of volumes 32 to 38 during the years 1876 and 1877 and prior 
to the publication of the defendants’ volumes than appears in this 
exhibit ? 

A. No more, for the reason before stated. I could furnish, proba- 
bly, sales of a great many more sets going back to that statement. 

Q. During previous years ? 

A. Probably, in 1872, ’3,’4, ’5, five times as many. 

Q. The demand being aelard in those years ” 

A. Yes, sir ; a considerable demand for Illinois Reports all the 
while; there is to-day. 

Q. Did you publish the original edition of volumes 32 to 46, in- 
clusive ? 

A. I did. 

Q. Did you stereotype each of those volumes ? 

A. Yes, sir. 
1318 Q. What other volumes have you published as the owner 
or proprietor of the copyright and reports complete ? 
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A. Minnesota Reports, 11 volumes. I didn’t publish all of them. 
I think only part of the series. I published either volumes 9 and 
10 or 10 and 11, and I bought all the prior volumes. 

Q. When did you issue those? 

_A. I think it was in 1868 or thereabouts. 

Q. Did you stereotype those ? 

A. I did not; printed them from type. 

Q. What other volumes of reports except those named have you 
been the owner of the copyright? 

A. Some volumes of Kansas’ Reports. I didn’t own those, but 
published them for other parties. 

Q. Are there any other reports than those you have named where 
you claimed to own the copyright and publish the- for yourself? 

A. I claim to own the copyright of several volumes prior to 31 
and the right to publish. I do not strictly claim the copyright, but 
the right to publish them under the contract with the reporter. 

Q. I mean where you own or claim to own absolutely the copy- 
right. 

A. I don’t think of any other volutnes of reports just now. 

Q. You republished vols. 37 and 38, Illinois Reports, during the 
summer of 1877? | 

A. Yes; I published them during the summer of 1877. 

Q. Did you stereotype these? 
1319 A. Yes. 
Q. Did you republish volume 46 after the great fire? 

A. I republished that, I think, in 1876. 

Q. Did you stereotype that? 

A. Yes; and was very sorry I did so; it would have been much 
cheaper to have printed the edition from type. 

Q. Will you name any series of current reports, State or Federal, 
published within the last ten years which have not been stereo- 
typed ? 

A. I am not acquainted with the business of the publishers of any 
other series of reports, and I am unable to answer that question. 

Q. Has not Mr. Freeman stereotyped all his volumes of Illinois 
Reports ? 

A. I couldn’t say positively ; my impression is he does. 

Q. He has done so since he began publishing ? 

A. I don’t know whether he has stereoty ped them all. 

Q. It is your impression ? 

A. It is my impression that he has. 

Q. He began with 47, did he not? 

A. 06. 

Q. And has published all to the end of the weries himself? 

A. I believe he has. 

Q. Have you any travelling men in your employ ? 

A. Not to-day. 

Q. Have you had of late years? 

A. Yes; one or two. 

Q. During what years ? 
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1320 A. I think a part of the years 1879 and 1880—a portion of 
them, and perhaps a part of 1881. 

Q. Did vou during the years 1876, 1877, and 1878 or either of 
those years ? 

A. I think my son went out on a short trip to get subscribers for 
the Chicago Legal Journal and doing a little business. 

Q. At different times in those years? 

A. I think he made two trips of three or four weeks each. 

Q. Any other travelling men ? 

A. I don’t remember of any other. 

Q. What were your gross sales of law books during each of the 
years 1877, 1878, 1879, and 1880? 


' Objected to as not pertinent to the subject of enquiry under the 
order of reference. 


Q. Do you decline to answer? 
A. Under the direction of my counsel. 


Defendant- asks that that portion of the statement produced by 
the witness showing his sales of the volumes in question during the 
years 1876 and 1877 be attached as an exhibit to the deposition. 

Defendants’ counsel reserves the right to further cross-examine 
the witness after he shall have further examined the exhibit in 
question. 


Redirect examination: 


Q. You commenced once or twice to answer something about the 

volumes of Illinois Reports prior to 32. What do you wish 

1321 to say about your connection with the publication of volumes 
prior to 32? 

A. About the time that volumes 17 or 18 were published, I think 
about 1859 or 60,1 had an interest in the firm of D. B. Cook & Co., 
and they published the volumes from that time up to volume 24, 
inclusive, commencing with volume 25. I succeeded the firm and 
published 25 to 31, inclusive. 7 

Q. Prior to the publication of volume 32 of the Illinois Reports 
were any of the Illinois Reports stereotyped ” 

A. None at all. 

Q. Why did you stereotype the volumes 32 to 46? 

A. I found it would be a great convenience to the reporter and to 
the court to stereotype, because it would enable us to go on along 
faster with the work and to furnish them with proof from the plates, 
which enabled them to sometimes correct their statements, and in 
those cases we could cancel the pages and reproduce in conformity 
with their wishes. I got in the way of doing it and kept it up. 

Q. About how large an edition of Illinois Reports was there 
printed, say, from volume 20 upwards ? 

A. About 1,250 copies, and I think with volume 25 we com- 
menced printing about 14 or 1,500, perhaps since volume 46. I 
don’t know of my own knowledge, but I have been informed. 

Q. Up to that time you do have knowledge? 
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A. I think we printed in the neighborhood of 15 or 1,600 up to 
volume 46, inclusive. 
1322 Q. How many copies could vou print from type without 
its being worn materially to affect the impression ? 

A. Three to four thousand copies very easily. 

Q. In stereotyping from 32 to 46, inclusive, was it a necessity or 
matter of convenience ? 

A. It was a mere matter of convenience. I made a calculation 
of the additional cost of stereotyping with the interest on invest- 
ment, and, in my opinion, it is not necessary to stereotype, but you 
could print a larger edition from type that would last as long as there 
would probably be a sale. I think a man that publishes books, if 
he prints enough to last ten or fifteen years, does about all he wants 
to. 

Q. Until the requirements of the profession would call for new 
annotated editions? _ 

A. That is my opinion, from my experience. 

Q. Then would you say there was any saving in stereotyping an 
ordinary edition of reports over the publication of a sufficient edi- 
tion from type in the first instance ? 

A. None whatever. 

Q. The difference being that with stereotyped plates you would 
print a smaller number of copies additional than you would if 
printed from type? 

A. Yes; very much smaller. 

Q. Is there any explanation that you wish to make in relation to 
the statement from ‘your books about sales in sets or otherwise? If 

so, make any such explanation as you desire to throw any 
1323 light on the subject to the gentlemen on the other side. 

A. In selling these sets at that time the price of new vol- 
umes, 2 to 18, inclusive—17 volumes—was $5.00 a volume during 
the years 1876 and 1877, and volumes 47 to the end of the series, 
prior to March, 1877, was $5.00 a volume; subsequent to March, 
1877;éhey were $3.50 a volume; deducting these amounts from the 
total amount received for the set gives the value of the volumes that 
are out of print, of my volumes, 52 to 46. 


Cross-examination resumed: 


Q. Were these volumes sold by you in 1876 and 1877, as shown on 
the statement which you have submitted, new or second hand ? 

A. Part new and part second hand; I could not remember ex- 
actly the proportion. 

Q. Generally second hand at that time, were they not? 

A. The early volumes might have been second hand; probably 
were. | 

Q. I understand that your plates of volumes 32 to 38, inclusive, 
were all destroyed in the great fire? 
A. Yes, sir; the volumes prior to that were not stereotyped. 
Q. The plates of volumes 39 to 45 were not destroyed in the fire? 
A. No; they were not destroyed. 
Q. You still have those, have you not? 
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A. Yes. : 

Q. You have spoken of having stereotyped 32 to 46 as a matter 
of convenience to the judges and reporter, about furnishing proof, 

and so on. Did that same question of convenience influence 
1324 you about stereotyping your republication of volumes 37 and 
38 in 1877? 

A. No. 

Q. You did not have to furnish any proofs of those to the judges, 
did you? 

A. No, sir. 

Q. Did that question influence you in the republication of volume 
“6 in 1876? 

A. No; I had them stereotyped because I could get that done on 
a good deal better terms and longer time. 

Q. Don’t printers give better terms where work is stereotyped 
than where it is printed from type alone? 

A. No; I don’t know how that is; it depends entirely on the 
printer’s capital. 

Q. Isn’t it a fact that type wears out much more readily where 
books are printed from the type- themselves than as if the types 
were used merely to produce the stereotyped plate on which the 
printing was done? 

A. Yes; but all printers have font- of type; one for the purpose 
of electrotyping and the other for printing from the type itself. 

Q. When did you first become converted to this doctrine of not 
stereotyping your reports? 

A. About the time these books were being so produced I[ had 
talked with Mr. Baker, of New York, and a gentleman in St. Louis, 
and talked with other partics, and they said in a reprint of a State 
Report 

Objected to. 

They would not stereotype, because it was only—— 

Objected to. 

1325 1877. 
May 12. R. L. McKinlay, city : 


(32) Set Ill. Reports, 1 & Site RR 325 
(Allowed him $7 pr. vol. for 32 & 36 in 
1881.) 
Apr. 10. Soule,- Thomas & W., St. Louis: 
(31) Ill, vol. 34,7.50; discount, $1 totrade_.... 6 50 
Jan. 16. D. McDougall, Ottawa, IIL: 
(30) Ill. Reports (1-54), set 54 vols..__--.------ 310 
1876. 
Dec. 28. L. D. Webster: 
(29) Ill. Reports, vols. 1-73, inelus.___----. .- .- 420 
Dec. 16. N. L. Freeman (wholesale): 
ee Eo 
Gilman, 1, 2, 4, & 5, @ 5.50....... 22 
a es By Oe ED ecciene swemeunan 16 50 


44 00 
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Oct. 16. Van H. Higgins: 
(27) Ill. Reports, 71 vols. (1-71, incl.).----.-.--- 300 
Ce. 36: Ce Fig WU Silken ntitrenaeinesonmessane 10 
Sept. 12. City of Chicago : 
(25) Set Ill. Reports, vol. 1-69 & 75, 76, & 77, 72 
POR: cciniemis-cnicsenilll ddlieithinamnawn cinta 498 
Aug. 22. Ill. Reports, 70 vols. (1-70, inel.)-------..--- 400 


(4) Needham & Miller. 
July 14. Lodge & Huston, Monticello, Ill. : 


+ Be Se a ee 10 
1876. 
May 23. J. J. Teefey, Mt. Sterling, Il.: 
(2) 5EL., WOE, 20: Gy Ge Beeiciccncwace sulin 
Apr. go & QB. BR. Co: 
(; 21) Til. meperte, GS Wei sncietin cwedenccesnnce: Me 
Feb. 26. Soule, Thomas & Wentworth : 
(20) _Ill., vol. 38 (wholesale, $15,4;) ..-.-------- 12 
Jan. 26. D. H. Tripp & Co.: 
(19) IIL, vol. 38 (wholesale trade acct.).....--.. 5 
1875. 
_ Dee. 22. (18) R. Bishop, McHenry, IIL: 
1326 Set Ill. Reports, 66 vols.....-........ 450 
Nov. 3.(17) T. J. Smith, Champaign, IIl.: Ill, 20 & 
34, (@ GEM: AONE 2 30 
Sept. 20. Mattood & Robinson, Olvey, IIL: 
(16) —IIl., 19, 20, 21, 24, 25, 26, 27, 28, 29, 30, 31, 
34, & 35, 13 Lia + ST epcaammpe, veer 100 
Sept. 1]. [roquois Co., IIL: 
(15) 10. Rep, 20 © Oy Oe Gitccckcwnsennind 
Sept. 1. Rosenthal & Pence : 
(36) = EEL, WOR Fe keke Wa i dnb 18 
Aug. 19. Penn’a Co., Pittsburgh, Pa.: 
(13) Il. Reports, vols. 19 to 65, 47 vols.....-__- 361 
June 28. Wentworth (Moses): 
(12) Set Ill. Reports, 63 vols. (1-63, inel.) .-.-.. 455 
May 24. Whitehead & Jones: 
Scammon, 2 Re ee 12 
Ta) COR Oe ia tk ieennn oe 
Hi. 12, 13, 2 18 
Il., me: Wy NRE EN OK 11 50 
Ill. UN i scene aia teeta onwee 10 
81 
18795 


May 17. J. N. Barker: 
ei, WR: Cra snietibindl iin cid ited Abts ein 12 


“é 


ee eee ae ee ee OO ee ee ee a a 
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40 


50 
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May 10. Julius Brousseau, Kankakee: 
(9) Underwood’s Reports, 17 vols._---- 100 
Ill., 19 to 38 & 46, @ 11 ea. --..... 242 
Ill., 39 to 45,7 vols., @ —--------.. 40 
6, Gene 80 
462 
May 8. Law Institute: 
(8) Ill. Reports, 63 vols., less 2-18 & 53 to 63, 46 
SI siiudatncscbtlenetetiin ce vemenen:stutinih eadbieiinibinliniienn o00 
Apr. 27. N. C. Mook, Albany, N. Y.: 
(7) _ Rep’s, set (1-52 5) OS VOM...ccua sinieaatiakeeian 400 
Apr. N.C. Elliott, Danville, Ills. : 
1327 (6) n Rep’s, 63 vols. (less $10 for vol. 19)... 460 
Mar. 24. Culver, Page, Hoyne & Co.: 
(5) Ill, 33 & 46, @ 10 (for vols. 22 & 26,in trade). 20 
Mar. 11. Capt. Sherhmol : 
(4) ‘Traded vol. 37 for Adam’s & Durham’s 
Stats., worth $12. 
Mar. 3. O. P. Chisholm: 
ng NN Mien chess ciple aneenesiienhdadiaiaidinindintivin 15 
Jan. 30. H. M. Matthews : 
(2) _ Ill. Rep’s, 63 vols. (1-63)- ..---.---------- 450 
Jan. 28. Beck & Leonard, ae Colo. : 
Fs <a IO nesses seaths caviar liaise eaintsin 22 


And thereupon complainant read in evidence the further deposi- 
tion of James E. Callahan, as follows: 


1528 On the 19th day of July, A. D. 1882, the solicitors of the 
respective parties being present, the further taking of testi- 
mony in said cause before said master is resumed as follows, to wit. 


JAMES E. CALLAHAN, a witness recalled on behalf of the —, being 
first duly sworn, was examined in chief by Mr. CorHran, and deposes 
and says as follows: 


Int. 1. Please state your name, age, residence, and occupation. 
Ans. —. 


Mr. CoTHRAN: 


Q. In your former testimony you annexed a table showing the 
cost of manufacturing, &c., of volumes 32 to 38, Illinvis Reports. 
Have you since then made a calculation of the cost of manufacture of 
the volumes printed by you so far as composition, paper, and press- 
work is concerned ? 

A. Yes. 

Q. Please annex that statement to your testimony as an exhibit. 

A. I will do so. 


(Witness annexes the statement in question as follows (see next 
page) : 


oo” 
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1329 Cost of 
com position, 
paper, and 
press- work. 

8 es 11 50 
i a i canal 1 694 82 
__ FOE ERO at AE 563 55 

10 
a eee ce ean kc | 432 47 

. 6 
Bo ne oo nremn « wey eneheiee nT EnR-eer mo | 617 73 
De iin sem sientnms stn enemas nats simniahd mniadna tamil 616 86 
BF ncisiiinsaiee werden enenin cienanes eceanenaneanninaianiaa tia ainenintan teieil 553 34 
Dib evinchesen auhw qeman wcnsinien tnsietalll pelediieiaitaiaieiiaa ieee ae ecrcaidiaiaild 657 62 
4,136 33 


Further testimony in behalf of defendants concerning the damages 
sustained by the infringement of volumes 32 to 38, inclusive, em- 
braced in original bill. 


And thereupon defendants, to further maintain the issues on their 
part as to the damages sustained by reason of the infringement of 
volumes 32 to 38, inclusive, of the Illinois Reports embraced in the 
original bill, read in evidence the following depositions: 

The deposition of James E. Callahan as follows: 
1330 On the 19th day of October, A. D. 1882, the solicitors of the 
respective parties being present, the further taking of testi- 
mony in said cause, before said master, is resumed as follows, to 
Wit: 


JaMrES E. CALLAGHAN, a witness on behalf of the defendant-, being 
first duly sworn, was examined in chief by Mr. Hiau, and deposes 
and says as follows: 


Int. 1. Please state your name, age, residence, and occupation. 

Ans. 

Q. Have you made an examination of the sales books of Calla- 
ghan & Co. with reference to their actual sales of volumes 32 to 38 
of Illinois Reports during the years 1876 and 1877 down to the time 
of the publication of their new edition ? 

A. Yes. 

Q. Look at the statement which I now show you and state if that 
is the result of the examination. 

A. Yes. 

Q. Docs that show all the sales with the prices and the name of 
purchasers and number of volumes ? 

A. Yes,sir; there were other sales of sets from which the volumes 
in question were deducted. 

Q). 7 which volumes 32 to 38 were not sold ? 
A. Yes. 
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Q. This statement includes all the sales of these volumes, 32 to 
38 ? 
f “A. Yes, sir. 
Counsel for defendant- offers in evidence the statement re- 
1331 ferred to, which is marked Ex. 1 to deposition of James Cal- 
laghan. 


Q. I notice in the statement submitted by you some instances 
w-ere a gross price is fixed upon sales of Illinois Reports, to- 
gether with other sets and other books. Was that the fact as to 
those sales ? 

A. Yes. 

Q. In those instances where the Illinois Reports were sold in con- 
nection with other sets of reports or other books, was any discrimi- 
nation made in the price, or were they simply lumped in at one 
price ? 

A. Lumped in as they are now. That is a transcription of the 
charge in the sales book. 

Q. In one or two instances I notice this statement says, “ less 
certain volumes.” Explain what that means, as in the sale toG. L. 
Yeager you have noted “ less volume 36, $10.” 

A. It means that volume was not sold. 

Q. You did not have that to deliver at that time ? 

A. No, sir; that amount was deducted ; it is possible it was agreed 
to furnish it. 

Q. But it was not included in the sale ? 

A. No, sir. 

Q. Have you examined the books of Callaghan & Co. for the pur- 
pose of ascertaining whether it is possible to discriminate between 
the expenses paid by the firm on account of advertising and selling 
volumes 32 to 38 from the time of their publication to the time of 
the injunction, so as to present those expenses separate from the 
general expenses of conducting the business ? 


1332 Objected to as not the proper way to prove the fact. 


A. I did make such examination. 

Q. What is the result of it? 

A. I satisfied myself it was absolutely impossible to arrive at any 
such conclusion—that is, to find the exact proportion of the expense 
of doing business that ought to be charged up to the Lllinois Re- 
ports. 

Q. Is there any discrimination or distinction made in the ex- 
penses of the firm in reference to these volumes, 32 to 38, from their 
general expenses ? 

A. No, sir. There might possibly be a charge of advertising, per- 
haps, charged up against some particular volume, or a charge of 
freight, as you will find in a former exhibit a charge of freight on 

epaper, six or seven dollars, but as a rule there was nothing in the 
expenses going to show what proportion of the expense belonged to 
‘ these volumes. 
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Q. Does that Ex. No.1 which you have produced show all the 
sales of any of the volumes 32 to 38 during the period in question ? 

A. All, I think. 

Q. State the number of volumes of each of report, 32 to 38, sold 
in the years 1877, 1878, 1879, 1880, and 1851 to the time of the in- 
junction. 

A. I am not able to state exactly and can only give an approxi- 
mate estimate, as follows: In the year 1877, about 50; 1878, about 

150; 1879, about 125; 1880, about 100; 1881, about 5; and 
1333 this is all based upon the approximate estimate of 430 being 


sold. 
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1335 And thereupon defendants read in evidence the deposition 
i of Andrew P. Callahan, as follows : 


1336 On the 19th day of October, A. D. 1882, the solicitors of 

the respective parties being present, the further taking of 
testimony in said cause before said master is resumed as follows, 
to wit: 


AnprREw P. CALLAHAN, a witness on behalf of the —, being first 
duly sworn, was examined in chief by Mr. Hien, and deposes and 
says as follows: 


Int. 1. Please state your name, age, residence, and occupation. 
Ans. Andrew P. Callahan. 
1337 Q. Are you the same Andrew P. Callaghan who has before 
testified and who is one of the defendants in this case? 

A. I am. 

QQ. How long have you been engaged in the business of law pub- 
lishing ? 

A. 15 years. 

6). Are you familiar with the trade and its usages and customs 
throughout the country ? 

A. I think so. 

Q. State whether there was any standard market price for vol- 
umes 32 to 38, inclusive, of the Illinois Reports, say during the 
years 1876 and 1877, prior to the publication of your new edition. 

A. There was no standard price; I do not understand there is 
any standard price to any book that is out of print and scarce. 

(). Were these books then out of print? 

A. They were. 

. What would you say as to the actual condition of the market 
at that time with reference to price? 

A. Prices were greatly fluctuating; it depended upon the amount 
of stock that the book-seller carried or the present demand that he 
had for the book at that time; it might be up one month and down 
the next. 

Q. From what sources was the trade enabled to procure their stock 
of these volumes? 

A. As thev were picked up at second hand from one library or 

another about the country. 
1338 Q. Then, if I understand you, the price of those volumes 
at that time was largely dependent upon whether the dealer 
could procure them and upon the necessities of the purchaser? 

A. Yes, sir. 

Q. What experience has your firm had as publishers of law re- 
ports, and name the reports you have published ? 

A. We have published books constantly for quite a number of 
years, and would be ranked, probably, among the leading publishers 
in the country. 

Q. Name some of the law reports of which you are the regular 
publishers. 7 
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A. We are publishers of the whole of the Wisconsin Reports, 
between 30th and 40th Michigan Reports; we own 9 of the Minne- 
sota Reports and publish two of the Nebraska Reports; we publish 
9 of the United States Circuit Court Reports for this circuit, 3 for 
the 5th circuit, 2 for the 6th, and 3 for the 8th; we own the stock 
of quite a number of other reports, but we do not publish them. 

Q. You bought them after publication ? 

A. Yes, sir. 

Q. State, if you know, what is the general usage and custom 
among law publishers in this country with reference to the stereo- 
typing — law reports, either the original editions or reprinted or new 
editions. 

A. I believe all the publishers-now that Iam acquainted with 
stereotype the reports,and some of the houses stereotype even their 

text books—quite a number of them. 
1539 Q. Do you mean they also stereotype new editions or re- 
prints of reports ? 

A. All that I know of, all the reprints with which I am familiar 
with, made recently, have been stereotyped. 

Q. Can you name some reprints or new editions or new reports 
of recent years that have been stereotyped ? 

A. I could only state from my knowledge. 


Objected to unless the witness knows. 
A. I only know from the statements of the publishers. 


@. Counsel for complainant objects to the witness stating any- 
thing that he does not know from his own knowledge. | 


Q. Do you know from information derived from the publishers 
in the usual course of business with law publishers ? 

A. I do. 

@. Go on and state. 


Objected to. 


A. Banks & Brothers printed several volumes of Kentucky Re- 
ports and stereotyped them. 

Q. When? 

A. About ten years ago F. D. Linn & Co., of Jersey City, pub- 
lished several volumes of New Jersey Reports and stereotyped 
them ; Robert Clark & Co. republished a large number of the Ohio 
and Ohio State Reports and stereotyped them ; Merrill, Field & Co., 
of Indianapolis, republished several of the Indiana Reports and 
stereotyped them; West & Co., of St. Paul, reprinted the first eleven 

volumes of the Minnesota Reports and stereotyped them; Mills 
1340 & Co., of Des Moines, reprinted several of the Iowa Reports 

and stereotyped them ; Thomas & Wentworth, of St. Louis, 
and E.1. Jones & Co., of the same place, reprinted a large number 
of the Tennessee Reports and stereotyped them; A. L. Bancroft, of 
San Francisco,and Sumner & Co., of the same place, reprinted 
many of the California Reports and stereotyped them; in fact, I 
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know of no reprint made in the last ten years of reports that has 
not been stereotyped. 

Q. Have the reprints you have just mentioned been made of late 
years—say within eight or ten years past? 

A. All of them within 8 or 10 years past. 

Q. What has been the fact as to Mr. Freeman: stereotyping his 
reports? 

A. I am informed by Mr. Freeman that they are all stereotyped. 

®. From 46 to the end of the series ? 

A. From 46 to the end of the series. 

Q. State whether or not this stereotyping of law reports is or is not 
a matter of real economy to the publisher. 


Objected to. 


A. I think it is or it would not have been done. 

. Why do you regard it as a matter of economy. 

A. Because when the edition is exhausted it saves costs of resetting 
the type. If it costs $750 to make a volume of|stereotyped plates— 

that is, to set the type and put it into permanent form in the 
1341 shape of stereotype plates (objected to), $250 of that 750 would 

be represented in the cost of stereotyping ; the other 500,speak- 
ing in round numbers, would be the cost of setting the type; but in 
case the volume is not stereotyped a larger number of volumes would 
have to be printed,than in the case of stereotyping, in order to supply 
the demand for the book during the period the publisher thinks it 
necessary. The interest on the added material, the paper, and the 
press-work, which goes into this additional stock, made necessary by 
the fact it is not stereotyped, would be in course of time almost equal 
to the cost of stereotyped plates, but when in case of its not being 
stereotyped the edition would be exhausted the publisher would 
have to submit to the original expense over again of setting the 
tvype—$500; that is the reason why I believe all publishers, so 
far as my knowledge of business extends, have adopted the mode of 
printing volumes of reports and stereotyping them. 

. What has been the experience of your house with regard to 
the necessity or desirability of advertising your reports and reprints 
of your reports as affecting their sales? 

A. Our experience has been that advertising any article helps to 
sell it, whether it is reports or text books, and we think best to ad- 
vertise reports. 

Q. Has that been your experience with reprints ? 

1342 A. Yes, sir. 

(). What has been your experience as publishers with re- 
gard to the employment of travelling men to sell your reports and 
new editions ? 

A. I find the employment of travelling men on the road exceeds 
the benefit derived from all other sources in the sales of sets of 
reports. | 

. How does that result,and why ? 

A. Because of the influence of personal interviews between the 
buyer and seller. 
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Q. The testimony in this case heretofore taken shows that from 
the time of the publication of your new edition of volumes 32 to 38 
tu the granting of the injunction restraining their sale, you sold, in 
round numbers, from four to five hundred copies of each of these 
volumes; would you regard that asa large or small sale for that 
period of time? 

A. That would be a very large sale, under the circumstances, of 
that set. 

Q. After the original edition was out of print and had long been 
out of the market? 

A. Yes, sir. 

Q. To what fact do you attribute those large sales during those 
years ? 

A. Very largely to the personal efforts made by the firm of Calla- 
ghan & Co. in attempting to sell them. 

Q. In the way of travelling agents ? 
13438 A. In the way of advertising and travelling agents. 

Q. What did you do with regard to trav elling men in ref- 
erence to the sale of these reports ? 

A. We directed them to make special effort to sell every set they 
could. We had made a contract with Freeman, and we decreased 
the price of the set between one and two hundred dollars in com- 
plete sets, and we directed our travelling men to urge their sale with 
all their might in the States outside of Illinois. 

Q. As well as Illinois? 

A. As well as in Illinois. 

Q. What was the fact as to what they actually did in that direc- 
tion ? 

A. A very much larger proportion of the total sales were made 
during that time outside of the State than were ever made before, 
and a large proportion of tle total sales made by our firm were made 
outside of the State of Illinois, through the influence of travelling 
men mainly. 

Q. Taking the aggregate of your sales of these volumes during 
these years, about what proportion, in round numbers, would you 
say were made by these travelling men ? 

‘A. At least three-fourths; I think that would be a low estimate. 

Q. Are you able to mention any particular instance of sales being 
increased by the personal application of trav elling men, either your- 
self or any of the men? 

A. The whole tenor of our ieesiieneii men was to have our 
1344 travelling men make special efforts in the States outside of 
Illinois. In my travelling experience—I did not travel, of 
course, but I made one trip, I think, during that period, from the 
date of my admission to the firm to the date of the filing of this 
bill—I made a trip to California, during which I sold eight sets of 
Illinois Reports in San Francisco. I believe that is a larger number 
of sets than were owned in the city of San Francisco before. 

Q. Calling your attention again to the question of advertising, 
would you regard the fact of a volume of Illinois Reports being 
‘ 
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mentioned in publishers’ catalogues as a sufficient advertisement to 
effect their sale ? 

A. No, sir; all reports are mentioned in all publishers’ catalogues 
I have seen that pretended to be general catalogues. 

(. Comparing the current edition of reports with reprinted or 
new editions, isn’t it true that it is necessary to advertise a new 
edition more largely than the original ? 

A. Certainly. The original edition needs but little advertising. 
There is a spontaneous demand existing for current volumes, at 
any rate, of any supreme court within the jurisdiction of that court. 
With reprints it is especially necessary that they should be brought 
to the attention of the profession. 


Cross-examination by Mr. CoTHRAN: 


1345 Q. You say that you think a new edition or reprint would 

require more advertising than an original edition. Why is 
a new edition or reprint of a book printed; is it to meet a demand, 
or a mere fancy ? 

A. In the case of a complete set of reports it is made generally 
not so much to meet an existing demand as to meet a prospective 
demand as well as an existing demand. 

@. As to the reprint of 32.to 46 of Illinois Reports, were these 
printed to meet a demand ? 

A. I cannot answer that question without making it longer than, 
perhaps, | should. The reprint of volumes 1 and 19 to 46, inclusive, 
was made as an entirety for the purpose of completing the sets of 
Illinois Reports. The demand in the State of Lllinois, in our judg- 
ment, would not warrant the republication of any single one of 
those volumes, where the sale would be continued of that volume, 
and it was only by complete sets of [llinois Reports that the repub- 
lication would be profitable at all. 

Q. That was to meet a demand; for a present or prospective ? 

A. Both present and prospective, what we expected to be the de- 
mand. 

Q. You have not answered my question. Why did you under- 
take the reprint of 32 to 46, including volume 40 ? 

A. We had a large stock of volumes 2 to 18, inclusive, of the [lli- 

nois Reports; we had the copyright of the balance up to and 
1346 including volume 30; the stock was comparatively dead of 

volumes 2 to 18; by completing the sets or arranging for the 
completion of sets we could make the whole thing profitable, or we 
thought we could. 

Q. Did I understand you to say that prior to the time you com- 
menced reprinting these volumes they were very scarce? 

A. 32 to 38 were. 

(). To meet that demand in part you reprinted ? 

A. That was one of the reasons for our reprinting. It was not the 
sole reason. 

Q. When there is a demand for a reprint how happens it it re- 
quires more advertising to announce it than the original. 
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A. For the reason alleged. I do not see why the original edition 
should require advertising at all within the jurisdiction. It isa 
matter of necessity for a lawyer who has a set of reports to keep it 
up—that is, a lawyer in active practice. 

Q. The extent of advertising of any kind of business—isn’t it regu- 
lated very largely by the particular notions, or judgment, or feelings 
of the individual ? 

A. I think so. 

Q. One man engaged in the same line of business would advertise 
and another would not? 

A. I presume he would exercise his judgment. 

Q. There is no rule regulating advertising or the results of ad- 

vertising ? 
1347 A. I do not know of any rule that regulates that. I have 
my own views about it, but I cannot swear to the existence of 
a rule. 

Q. In your judgment, advertising is beneficial ? 

A. Exactly—decidedly. 

Q. How many trayelling men have you got now selling your pub- 
lications and other books? 

A. Four. 

Q. How many had you prior to the cominencement of the reprint 
of 32 to 38, inclusive? 

A. Over three or four; I think four. 

Q. How many have you continued right down to the present time ? 

A. An average of four. 

Q. Then the number of your travelling men has not been dimin- 
ished since the injunction in this case? 

A. I think not. 

Q. To whom were these eight sets you sold in California sold ? 

A. They were sold to book-sellers, in addition to which we sold a 
number of sets to lawyers. : 

Q. How many sets? 

A. I ‘think as many as four more. 

Q. When was that? 

A. That was in 1878. 

Q. At what price did you sell the sets to lawyers ? 

A. I cannot remember that. I can give you the exact figures if 
it is necessary. The ruling price at that time for lawyers at retail, 
I think, was $325. 

@. How many volumes? 
A. I think about 80, or somewhere along there. I can’t 
1348 remember exactly about the full set as it then existed, in 
March, 1878. 

Q. That included your reprints? 

A. Yes. 

Q. You spoke of the proportion of your sales that were made by 
travelling men; have you any means of telling what proportion- 
were made by travelling men? 

A. Yes; all sales were entered on the sales book and a note made 
of the source from which the order came. 
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Q. Have you made any examination with reference to ascertain- 
ing what proportions were sold at the store ? 

A. Not the exact proportion ; I cau make it if you wish. 

Q. You say you sold in the neighborhood of 400 copies of each 
volume of these reprints; was not that large sale occasioned very 
largely by the destruction of those volumes by the fire? 

A. Not largely; the larger portion were sold in complete sets ; 
the larger portion went into complete sets sold to new parties. 

Q. Do you think you sold as high as 400 copies of each of these 
volumes ? 

A. Of these reprints ? 

@. Yes. 

A. I think so; I didn’t go over the figures ; James Callaghan, one 
of the witnesses, went over the books and compiled the figures from 
the books. 

Q. The exact figures ? 

A. Yes. 
1349 Q. At the time you commenced the reprinting of the vol- 
umes in question about how many copies would have been a 
reasonable edition to supply the existing and prospective demand 
for 10 or 15 years? 

A. You mean the then existing demand ? 

Q. The existing and prospective demand. 

A. It is difficult to say what the prospective demand would be; a 
prospective demand is effected by the efforts of the publishers. 

Q. When you keep a book you have some idea about what the 
demand is going to be? 

A. I can form an opinion of it. 

Q. What, in your opinion, would have been a reasonable edition 
of these volumes to meet the then existing and prospective demand 
for the succeeding 10 or 15 years ? 

A. It is impossible to answer that question ; it depends upon what 
the interest of the house would be in the whole set. 

Q. I understood you to say you could give an opinion, and I ask 
you for it. 

A. In whose hands would those books be? 

Q. I am asking the question. 

A. I will answer it in this way: My opinion of the number nec- 
essary to print to supply the demand for 10 or 15 years in the hands 
of Callaghan & Co. would be different from the number I should 
think necessary to supply the same demand in the hand of E. B. 
Myers. 

(). Proceed. 

A. I have answered the question. 

Q. You are giving a relative idea, but do not give any fig- 

ures. 
1350 A. I ask you to ask me, if you will, the precise question 
you want answered. 

Q. When do you commence the reprint of volume 32 and the 
balance of that series down to 38? 

A. I think in February, 1877. 

74—336 
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Q. And down to the time of the injunction you sold 3 to 400 
copies ? 

A. Yes; whatever the number is, 4 or 500. 

Q. Now, taking those figures into calculation, what would have 
been a reasonable edition to have printed of those prospective vol- 
umes at the time you reprinted them to meet a then existing and 
prospective demand for the next 10 or 15 years ? 

A. If I didn’t intend to make any special efforts 

Q. Whether you had or not. Assume you were going to make 
efforts to keep the same four men travelling all the time. 

A. My estimate would be larger if I intended to make efforts. 

Q. I ussume you were going to keep four men on the road; what 
is your estimate of the edition ? 

A. I should think at the time we commenced that reprint that a 
thousand copies would be a large number. 

Q. Do you think so now? 

A. I should not have thought of printing at all without stereo- 
typing them. 

Q. I have not asked you a word about stereotyping. 

A. I think so now. 

Q. What would have been a reasonable edition, in your judgment, 

now? 
1351 A. My judgment now would be there ought to have been 
at least 1,500 copies printed. 

Q. How many copies can be printed from the same type as it is 
set up before the type becomes worn ? 

A. I think there has never been a limit placed to it, because there 
has never been a large enough edition. 

Q. How large an edition is the largest you ever printed of a book 
at one time? 

A. Certainly not to exceed 2,000, I believe. 

Q. How large an edition could be printed from type before it 
would be discovered that the type was worn? 

A. I think 100,000 could be printed without materially affecting 
the character of the work done. 

Q. Would not an edition of 1,500 copies, in your judgment, have 
been an edition large enough to meet the then existing and prospect- 
ive demand for 10 or 15 years at the time you reprinted those vol- 
umes? 

A. Yes. 

Q. Will you tell me the difference of expense in having printed 
that edition from type and having printed on stereotyped plates ? 

A. I can, if you will give me a little leisure to figure it. IL think 
in round numbers there would be a difference in tie interest on the 
cst of the plates and the interest on the cost of the extra stock 
needed of about $300 during the 15 years in favor of the plates, 

added to which there would be or ought to be added the cost 
1352 of resetting the type where a new edition would become nec- 
essary. | 

Q. What was the expense of stereotyping volume 32, as a 


specimen ? 
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A. In round numbers I should say about $200, the stereotyping. 

Q. What was the expense in paper and press-work on the 1,500 
copies printed? 3 

A. We estimate that the printed and folded sheets unbound of a 
book amount to about fifty cents, and a thousand of those would 
amount to $500. 

Q. Is that the expense of the paper and press-work of a volume 
of the size of volume 32? 

A. About that; that would be it in round numbers. 

Q. That would make, according to your estimate, $750? 

A. $500 for a thousand copies. My estimate is based on the dif- 
ference between carrying the plates and carrying the extra stock. 

Q. 1 have not asked you in that form. You say the expense— 
you mean the composition, paper, and press-work—is fifty cents for 
an edition of 1,500? 

A. Fifty cents representing the paper, press-work, and folding in 
the unbound sheets. 

Q. What is the composition ? 

A. The composition cannot be put into an individual volume. 

Q. Give me the figures of the composition, paper, and press-work 
for an edition, say, of 1,500 copies of volume 32. 

A. Without going into the actual figures I cannot tell how 

1353 many pages there are in the book. I can only give it to you 

approximately. In round numbers [ should think the cost 

of composition of that book—it differs to-day and then—to-day it 

would be about $450 for composition and $200 for stereotyping, 
making altogether $650. 

Q. I have excluded the stereotyping. I ask you for the composi- 
tion, paper, and press-work. 

A. The composition of that volume would be, say, $450, and the 
paper, press-work, and folding and gathering of sheets would amount 
to about 50 cts. a volume more, or $750 for the 1,500, making $1,200 
altogether without the binding. 

Q. When you stereotyped one of these volumes what was the edi- 
tion you printed ? 

A. Five hundred; some ran less. I know we did not intend to 
exceed five hundred in any case. 

Q. What was the expense of composition, stereotyping, and print- 
ing 500 copies of the same volume? 

A. The composition and stereotyping would be $650; 500 copies 
at 50 cts. would be 250, making $1,000. 

Q. In the one case you would have an edition of 1,500 copies at 
$1,200 and in the other case you would have an edition of 500 copies 
and stereotyped plates on hand ? 

A. That is about it. 

Q. How frequently do a set of State Reports require to be re- 
printed to meet the demand? 

A. We never have them at all. 

Q. Don’t you know various sets of State Reports have been re- 
printed once or twice ? 
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1354 A. Some of them, because when they were originally 
printed, some years ago, the art of stereotyping was not gen- 
erally known. 

Q. They have been reprinted in several instances. 

A. Not in frequent instances, but in quite a large number of in- 
stances they have, and I think nearly all of them have been stereo- 
typed when reprinted. 

Q. Do you know of aset aside from Vermont that have not been 
reprinted and some Southern reports. 

A. I don’t know of any New Hampshire Reports that have been 
reprinted? A. Some in Maine have not been reprinted. 

Q. Full sets in Maine are hardly obtained ? 

A. Not of the original edition. 

Q. Don’t you- experience as a law-book publisher show you that 
lawyers want reprinted an annotated edition of State Reports in 
preference to the other. 

A. Where they are in existence pei! call for them. 

Q. That is the reason why they are annotated and printed ? 

A. When State Reports have besa annotated and reprinted the 
preference is given to then rather than to the old ones without the 
notes. 

Q. How frequently have the leading State Reports of the different 
States been reprinted ? 

A. I don’t remember of any set of State Reports in existence that 
has been reprinted more than once. 

Do you know Johnson’s Chancery. Reports ? 
1355 A. I do. 
Q. How many times has that been reprinted ? 

A. None; I believe there has been three different editions, but 
one of them is entirely different from the other two; it is a con- 
densed edition printed by another house. 

Q. Who reprinted 1 to 18 of the Illinois Reports? 

A. Volume 1 was reprinted by a man named Beecher and 2 to 
18 was printed by Gilbert, of St. Louis? 

Were they stereotyped ? 

A. They were not. | 

Q. You bought the edition? 

A. We bought the edition. 

a They are not yet stereotyped, are they’? 

No, sir; they will be when they are reprinted; that was done 
in 1369, I believe. 

Q. Do you remember how large an edition was printed ? 

A. I was told by Gilbert that he printed 1,000, which was entirely 
inadequate, because some of them are out of print now. 

Q. How long since they have been out of print ? 

A. Some of them for a year and a half. 

Q. In relation to Kentucky, New Jersey, and Ohio, you have 
spoken of as stereotyped; you do not pretend to have any personal 
knowledge on the subject ‘ ? 

A. Nothing more than astatement to that effect by the publishers. 
I have never seen the plates. 
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Mr. Hicu: In the figures you have given on the cross-examina- 
tion as to the cost of producing volume 32 I understand you 
1356 have not attempted to give the actual cost of your house in 
1877, but only an approximate estimate. 
A. An approxitmate of the cost now. The actual cost, I think, is 
in evidence here. 
Q. The present price is considerably lower than in 1877? 
A. I think they are lower. 
Mr. Cornran: The relative prices of composition and stereotyp- 
ing are the same now as then? 
A. About; I think the stereotyping averages about one-fourth to 
one-third of the whole of the composition and stereotyping. 


And thereupon defendants read in evidence certain advertise- 

ments published by the complainant, E. B. Myers, in the Chicago 
Legal News as follows: 

1357 Defendants offer in evidence the advertisement of the com- 
plainant Myers in the issue of the Chicago Legal News of 

October 28th, 1871, which reads as follows: 

“ E. B. Myers, law-book seller and publisher, 1022 Wabash avenue, 
Chicago, near 23rd street. I havea few sets of Illinois Reports, vols. 
2 to 18, inclusive; also a few subsequent volumes were in my East- 
ern bindery, to arrive ina few days. Vols. 2 to 18 I will sell at 
$6.00 per volume.” 

Also an advertisement by the complainant Myers in an issue of 
the same paper of Dec. 16, 1871, as follows: 

“T have a few sets on hand of Scammon Reports, 4 vols.; Gill- 
man’s, 5 vols.; vols. 11 to 18, inclusive, at $6.00 per volume; also 
various volumes up to 46in good order at reasonable rates. Second- 
hand volumes of reports and digests wanted, for which liberal prices 
will be paid.—E. B. Myers.” | 

Also an advertisement of the complainant Myers in the issue of 
the same paper of Nov. 18, 1876, as follows: 

“Tllinois Reports, vols. 39 to 69, 75, 76, 77, and 78; 35 volumes 
in sets, at $4.50 per volume; current volumes, $5.00.—E. B. Myers.” 

Also an advertisement of the complainant Myers in an issue of 
the same paper of September 8, 1877, as follows: 

“ illinois Reports, reprinted from the originals, now ready for de- 

livery, vols. 37 to 46, inclusive, Illinois Reports. Price of the 
1358 ten vols. together, $40 net; single volumes, $5.00 net; vols. 

32 to 36 to speedily follow. I am the exclusive owner of the 
copyright of vols. 32 to 46, inclusive. They are reprinted from the 
originals word for word.—E. B. Myers.” 

It is admitted by counsel for complainant that the advertisements 
in question were published in the Legal News at the respective dates 
shown, and that the Legal News was then a paper circulating among 
lawyers in Ilhnois. 

Counsel for complainant objects to the advertisements because 
they do not relate to the books in controversy. 

Defendants rest on the question of damages. 
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And thereupon complainant read in evidence the deposition of E. 
B. Myers as follows: 
1359 On the 9th day of May, A. D. 1883, the solicitors of the 
respective parties being present, the further taking of testi- 
mony in said cause before said master is resumed as follows, to wit 


E. B. Myers, a witness on behalf of the complainant, being first 
duly sworn, was examined in chief by Mr. CorHran, and deposes 
and says as follows: 

Int. 1. Please state your name, age, residence, and occupation. 

Ans. . 

Mr. Cornran: In February, 1876, what was the value of a set of 
Indiana Reports, consisting of 57 volumes and an index to Mis- 
souri ? 

A. $240. | 

Q. During the same time what was the value of 88 volumes United 
States Reports and two volumes Bouvier’s Dictionary ? : 

A. The value of .uae U.S. Reports was $350 to $425, in the market ; 
Bouvier’s Dictionary, two volumes, $10. 

Mr. Hiagh: Did you make any sales of these books at that time 
at those prices ? | 

A. I made them and know of their being made, these being the 
market prices they were sold at. 

Q. Mention some specific sale. 

A. I cannot, only in a general way. I remember of figuring on 

sets at the time and giving those as the figures. I figured on 
1360 this identical set that was sold—mentioned here. 
Mr. CorHRAN: You mean the set James Callaghan speaks 
of in the statement he furnished ? 
A. I figured on the same books. 


And thereupon defendants read in evidence the deposition of 
Sheldon A. Clark as follows: 

1361 $On the 11th day of May, A. D. 1883, the solicitors of the 

respective parties being present, the further taking of testi- 

mony in said cause before said master is resumed as follows, to wit: 


SHELDON A. CLARK, a witness on behalf of the defendant- being 
first duly sworn, was examined in chief by Mr. Hiau, and deposes 
as says as follows: 

Int. 1. Please state your name, age, residence, and occupation. 

Ans. Sheldon A. Clark. 

Q. You are one of the firm of Callaghan & Co., defendants in this 
case, are you not’? 

A. I am. 

Q. Were you familiar with the market value of a set of United 
States Supreme Court Reports during the years 1876—"7—say down 
to the time your new edition of [Illinois Reports came out ? 

A. I was. 

Q. What were those sets worth at that time in the market? 

A. They were worth from 425 to 450. 


BERNARD CALLAGHAN ET Al. VS. EUGENE B. MYERS. 591 


(). State whether after your edition of Illinois Reports, vol. 32 to 
38, appeared in 1877, you were engaged in travelling for the defend- 
ant- during the three or four succeeding years selling law books ? 

A. I was, more or less, all the time. 

Q. W hile those sets were being sold ? 

A. Yes, sir. 
1362 Q. You may state what you did with reference to pushing 
set- of Illinois Reports in the market, including vols. 32 
to 38? 

A. When we began the reprint of those reports I made several 
trips through this State, and the greater portion of my time was 
given while in the State to the sale of the reprint of the Lilinois 
Reports, those volumes included. When outside of the State I also 
made a specialty of them, and a large proportion of the sales made 
outside of the State were made by myself. 

~Q. What effect did the effort so made in travelling and pushing 
them have on the sales of those volumes in the years in question ? 


Objected to as before. 


I think most of the sales were made by special effort. 

Q. Of yourself and the other travelling men ? 

A. Of myself and the other travelling men; yes, sir. 

Q. Would it have been possible, in your judgment, to have sold 
anything like the number of those volumes that were sold during 
the period in controversy without the employment of travelling men 
to push them ? 

Objected to. 

A. It would not. 

Q. Do I understand you include the travelling and pushing these 

reports during the entire period while they were being sold ? 
1363 A. I did. 
Q. You were on the road most of the time during those 
years ? 


A. Yes, sir. 
Cross-examination by Mr. CoTHRAN: 


Q. When did you become a member of the firm of Callaghan 

XW ree t 
July, 1875. 

Q Did vou make the sale of Illinois Reports, United States Re- 
ports, and Bouvier’s Law Dictionary to Kretzinger & Veeder about 
February 18, 1876? 

A. No, sir; I did not—that is, I think I did not. 

Q. Do you know whether that was a sale for a lump sum or 
whether the Illinois Reports were put in separately ? 

A. I could not swear positively. I think it was a lump sum. 


Signature waived. 


(Endorsed :) Filed Feb’y 2, 1884. Wm. H. Bradley, clerk. 


A A NN NNER: tk 


592 BERNARD CALLAGHAN ET AL. VS. EUGENE B. MYERS. 


1364 Testimony in Behalf of Complainant as to the Damages Sustained 
by Reason of the Infringement of Volumes 39 to 46, Inclusive, 


Embraced in Supplemental Bill. 


An thereupon complainant, to maintain the issues on his part as 
to the damages sustained by reason of the infringement of volumes 
39 to 46, inclusive, of the Illinois Reports embr: weed in the supple- 
inental bill, read in evidence the following depositions: 


The depositions of James E. Callahan, E. 8. Hawley, Joseph H. 
Clement, Eugene B. Myers, cross-examination of Joseph H. 
Clement, and cross-examination of E. B. Myers, before 


1365 John I. Bennett, Esq., master in chancery. 


Tuurspay, March 20, 1884—10 o’clock a. m. 
James E. CALLAGHAN, a witness called on behalf of the complain- 
ant, E. B. Myers, being first duly sworn, was examined by Mr. Corn- 
RAN, and testified as follows: 


By Mr. CoTHRAN: 


Q. Please state your name. 

A. James E. Callaghan. 

Q. Are you a member of the firm of Callaghan & Co.? 

A. Yes, sir. 

Q. When did you become a member of that firm ? 

A. In December a year ago. 

Q. Were you in the employ of that company prior to that time? 
A. Yes, sir. 

Q. And commencing at what time ? 

A. Since August, 1880. 

Q. Down to the time you became a member ? 

A. Yes, sir. 

Q:. Are you familiar with the books and accounts of that firm ? 

A. Yes, sir. 

Q. Relating to the publication and sale of Illinois Reports, vols. 
39 to 46, inclusive ? 

A. Yes,s 
1366 Q. ovarleg what period are you familiar with the books 
and accounts of that firm ? 

A. From August, 1880, up to the present time, and within inter- 
vals between times. 

Q. I hav- reference to the accounts relating to the republication 
of vols. 39 to 46, Lllinvis Reports. | 

A. Yes, sir. 

Q. Have you made any examination of the books to ascertain 
the number of copies of these several volt mes that were published 
by Callaghan & Co. and sold by them? 

A. Yes, sir. 

Q. Have you prepared a statement showing, according to your 
understanding of the books, the number published and sold ? 
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A. I have. 
Q. Have you got it with you? 
A. Yes, sir. 
Q. This statement which you have prepared consists of how many 
sheets ? 
A. Twenty-tive. 
Q. Is there any other paper which you have prepared? 
A. Yes, sir. 
@. What is it? 
A. A summary of the other twenty-five, with the costs to us of 
these volumes sold added. 
Q. The first four columns on this additional sheet you speak of, 
of what do they consist? 
1367 A. The first column, the volume in question; the second, 
the nuniber of volumes sold; the third, the total receipts for 
the number sold for each volume, and the fourth the average price 
per volume for which sold. It is a summary of the other twenty- 
five sheets. 
Q. Do these twenty-five sheets which you have produced contain 
all the sales of the reprinted volumes of 39 to 46, Illinois Reports? 
A. They do, to the best of my knowledge, after a careful examina- 
tion of the books. 
Q. Which books did you examine to make this statement? 
A. Our sales books. 
@. None other ? 
A. None other. 
Q. Does the sales book contain any entries of copies that were 
sold in the store and paid for? 
A. Yes, sir. 
Q. Does the sales book contain entries of all the copies of these 
reprinted volumes sold by Callaghan & Co.? 
A. I cannot say as to that, sir; probably it does. 
Q. Why are you unable to say whether it does or not? 
A. Because it is possible that some one would come in there and 
buy one of these reprinted volumes and pay cash for it, and it was 
not placed on the sales book, but on a little daily account of 
1368 sales, but it is no way probable. 
Q. You did keep a daily account of sales ? 
A. Yes, sir. 
Q. What did that book pass into? 
A. It didn’t pass atall. It remained in the book in which it was 
originally entered; was not transferred to any other. 
A. Did you make any examination of these daily sales books? 
A. No, sir; I do not know as we have them. 
Q. Then, as I understand you, your examination, as shown in 
these twenty-five sheets, was confined to the sales books? 
A. Yes, sir. 
Q. Is that sales book called a shipping book also? 
A. No, sir; it is a book in which we enter all the goods that are 
shipped. 
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Q. Do you enter any other goods in this book than these that were 
shipped ? 

A. No, sir. 

Q. Then isn’t it in reality a shipping book of sales that were not 
made for cash in the store ? 

A. Not necessarily so. A great many cash sales were not recorded 
in that book. 

Q. But it was of books shipped out of the city { 

A. Not necessarily so; no, sir. 

Q. Please explain in brief the manner in which you made up 
these twenty-five sheets and what they represent. 

A. By an examination of the different sales books used in 

1369 the period from the time of the reprint of the volumes up to 
the date we stopped selling them, page by page, and notic- 

ing each sale, the price at which sold, and noting it on this paper 

Q. Just state the number of sheets devoted to vol. 39, and so on 
through the different volumes. 

A. The first four sheets are devoted to vol. 39, the next three to 
41, the next four to 42, the next four to 43, the next three to 44, the 
next three to 45, and four to 46. 

Q. I notice under the heading of “remarks” indications that 
some of these volumes were sold with others; will you explain these 
remarks. 

A. Where nothing is said in that column headed “ remarks 
means the books that were sold at the price stated or were deducted 
from sets before reprinted at that price and afterwards charged up. 
Where the sale marked here (indicating) lump bill means sold in 
sets in connection with other books. Where the sale is marked here 
“85 vols., $345,” means that the set was sold for $345. 

Q. Take the case you have just mentioned, the sale of 85 vols. for 
$345 ; how was that sum made up as representing 85 volumes? 

A. The sales books show it. 

Q. What component parts of this $345 ; how did you figure these 
books in? 

A. I figured from these volumes to vol. 80 to the end of 
1370 the set at $2.25 per volume and deducted that from the total 
amount at which the 85 volumes were sold. I divided by 

46 and got the average amount for the first 46 volumes. 

Q. Is that the way you have taken it in all instances where some 
of these volumes were sold in connection with sets ? 

A. Yes, sir. 

Who was the proprietor of the volumes above 46? 
N. L. Freeman. 

. The reporter? 

. Yes, sir. 

Q. How did you come to make the reduction in that way, Mr. 

fallaghan ? 

A. Because Freeman’s volumes had a fixed price or value; the 
other volumes had not; I deducted those at a fixed value from the 
total sum at which the set was sold and obtained the other. 

Q. What do you mean by fixed value ? 


"7 


OP Ore 
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A. Fixed, inasmuch as they all sold at this price, $2.50, $3.25, 
and cannot be sold for less without losing money. 

Q. What was the cost of these volumes ? 

A. I do not know as I could say at that time positively; I think 
it was 10 off we got. 

Mr. Hiaa: 10 off from the figures at which you figured them in ? 

A. Yes, sir. 

@. You remember the time Callaghan & Co. had con- 
1371 tracted with Freeman fixing the value, don’t you ? 
A. I don’t know, sir. 

Q. How were these volumes sold—as separate volumes or parts of 
sets—IIlinois Reports ? 

A. Parts of sets or in sets. 

Q. Were any of these volumes, as shown by your statement, sold 
as separate volumes, distinct from the set” 

A. Yes, sir; some few of them. 

Q. About how many? 

A. I cannot say; I didn’t examine especially with reference to 
that and cannot say; very few, though. : 

Q. Will this idea help you in arriving at the number? The 
iowest number vour statement shows being sold was 267 copies of 
vol. 43 and the highest number 310 volumes of vol. 463 can’t you 
explain the ditference in the sale? 

A. No, sir. 

©. When were the sets sold of which these volumes mentioned in 
your statement were parts? 

A. That I cannot tell, Judge. 

Q. Were they sold before the books were printed by Callaghan & 
Co. or afterwards ? 

A. Many were sold before. 

Q. Can’t you throw some light upon the subject as to how many ? 

A. No, sir; although the statist-cs will show pretty nearly; for 

instance, about the time the volume was issued you see the 
1372 successive pages here (indicating) contain a large number of 
copies and later on the pages scatter and one at a time. 

Q. These scattering ones you did not get the dates of? 

A. There are no dates on any of them? 

Q. There is nothing on these sheets to indicate whether they were 
sold in sets before the publication or afterwards, is there ? 

A. The fact of the way they run here, according to the pages of 
the sales book, shows that they must have been sold before publica- 
tion, because immediately on their appearance these pages, being 
used at the time, were filled up with these volumes to the number 
of ten or twelve on a page, showing they were deducted from pre- 
vious sales. 

Q. Have you made any statement from the previous sales show- 
ing the price at which deducted ? 

A. These prices here (indicating) show that. 

Q. The price on these sheets was the price as appeared on each 
book stated in the sheet? 

A. Yes, sir. 
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Q. Is there any connection shown here between the entry of the 
price on the page of the book as shown by this sheet and the orig- 
inal sale of the set? 


A. No, sir. 


Q. Then this statement furnishes no information of the 
1373 price at which the set was originally sold ? 
A. No, sir. 

Q. Or the reduction at which made? 

A. Yes, sir; the total which is made shows the price at which de- 
ducted on the sales book. 

Q. Is there any information furnished by these sheets showing the 
price at which deducted from the former sales other than any you 
find upon the page of the book where these volumes were deliv- 
ered ? 

A. No, sir. 

Q. When was v. 39 put upon the market? 

A. I do not remember the exact date. I looked it up and found 
the time the earliest of these were published and then ran down the 
sales book from that time to the time we stopped selling. 

Q. Cannot you give the date of publication of either of these 
volumes ? 

A. No, sir; not exactly. 

Q. Can you ascertain from your book the date of the publication 
of these different volumes? 

A. Yes, sir. 

(Witness is requested to furnish dates and have the same ready by 
Monday, March 24, at 10 o’clock.) 

Q. Down to what period of time do these sheets show the sale of 
these volumes ? 

A. Down to the time we agreed not to sell them. I do 
1374 not remember the exact date. 

Q. Mr. Callaghan, can you tell the number of copies of 
these different volumes that C allaghan & Co. printed ? 

A. No, sir. 

Q. Have you any means of furnishing that information ? 

S.. Yee, air. | 

By agreement of counsel further taking of testimony in this case 
is adjourned to Monday, March 24, at 10 o’clock, at which time 
witness is to have the dates of publication and the number of copies 
of different volumes printed by Callaghan & Co. 


Monpay, JMJarch 24, 1884—10 o’clock a. m. 
Examination of Jas. E. CALLAGHAN continued by Mr. CorHRAN: 


Q. Did the books from which you compiled the data on the sheets 
you produced contain entries of the sales of sets of Ill. Rep. of which 
these volumes constituted a part ? 

A. These books do not contain original entries of sales. 

Q. Have the firm of Callaghan & Co. got the books that do con- 
tain the entries of these original sales ‘ 
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A. Yes. sir. 

Q. Do any of the books, and, if so, which of them, of the 
1375 firm of Callaghan & Co. contain entries of sales of one or 
more volumes of the books or, in other words, that were sold 

for cash in the store? 

A. Yes, sir. 

Q. Then the books do contain entries showing all the sales of 
copies of these volumes, 39 to 46, inclusive, do they ? 

A. Yes, sir. 

Q. What are the names of the books that contain these original 
entries ? 

A. Sales books. 

Upon motion of the complainant for the production before the 
master, at his office, of the respective volumes of original entry re- 
ferred to by James E. Callaghan it is ruled by the master that further 
taking of evidence be adjourned until 2 o'clock p. m., this day, and 
that the defendants produce at that time the first volume used by 
the witness of the sales books of the company, with such other books 
and documents in the possession of the defendants as are involved 
in the entries of said sales book, so far as relates to the volumes of 
Illinois Reports involved in the entries of said sales book, so far as 
relates to the volumes of the Illinois Reports involved tn this refer- 
ence; to which ruling of the master the defendants, by their counsel, 

object and insist upon their right to have the examination 
1376 made at their place of business; whereupon it is suggested by 

the master that the question be submitted to Judge Drum- 
mond for his determination and further instruction to the master, 
the same to be done before further taking of evidence. 

The above ruling of the master, being submitted to bis honor Judge 
Drummond, was endorsed by him, and parties again appeared be- 
fore the master, Tuesday, April 2d, at 10 o'clock. 

James L. High, solicitor for the defendant, being necessarily de- 
tained, further taking of testimony was adjourned to 2 o'clock. 


Tuespay, April 2, 1884—2 o'clock p. m. 
E. S. HAN ey, witness called on behalf of the complainant, being 
first duly sworn, was examined in chief by Mr. CoTHran, and testified 
as follows: 


By Mr. CoTrHRAN: 


Q. You are an accountant, Mr. Hanley? 
A. Yes, sir; but not a professional accountant. 
Q. You can take a set of books and make a statement of sales of 
certain volumes as appears on these books, cannot you? 
A. Yes, sir; I think so. 
Q. We desire you to make from the books of Callaghan & Co. a 
statement showing the number of copies of vols. 39 to 46, in- 
1377 clusive, of I! nois Reports that are called the reprint by them, 
which you + ‘Il find upon certain volumes of their books that 
will be handed to you. In that statement we want you to state the 
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price at which sold and the number of copies of each volume in a 
tabulated form, so as to show the number of voiumes sold and the 


price at which sold. 
By the Master : 

Mr. Hanley, before proceeding to testify in this case as am expert 
it will be necessary for you to make an examination of the books of 
the defendants, and, at the suggestion of counsel, the master wishes 
to give you certain instructions, which will be taken down, and you 
will be furnished with a copy of them, if desired. In the first place, 
as to the scope of the examination, you will examine the books with 
reference to the sales made by defendants of volume- 39 to 46, Illinois 
Reports, inclusive. It is conceded, I believe, that these sales com- 
menced some time in the early part of 1877, probably in the 
months February or March, and that the transactions in regard 
to which you are to investigate would occur since that time 
and not before. You have nothing to do with the other matters 

recorded in these books. These are the general books of the 
1378 business of the defendants, and it is their desire that 

the contents of their books otherwise than is necessary 
in this investigation should not be communicated by you to 
any one, the complainant or any one else, so you will not take off 
minutes or in other ways communicate the contents of defendants’ 
books, except so far as is necessarily related to this investigation— 
that is, the investigation of the books in regard to the sales of these 
reports since the early part of 1877. In regard to the manner of 
making the examination you are subpcenead here upon the suppo- 
sition that you know more about these matters than the master, and 
therefore, as to the precise manner in which you shall perform your 
work, it is left entirely to yourself, but it is understood that these 
books which are now here before master are a part of a series of 
books, which we may call sales books, numbered in series, com- 
mencing with 14, so far as relates to these books which refer to the 
early part of 1877, and running down to No. 18, I believe, but not in- 
cluding 18. It is conceded that the entries made were original en- 
tries; the entries contained in subsequent volumes are not claimed 

to be such. It is conceded that at the time these early sales 
1379 were made, and which were entered in these early books prior 

to 18, these Illinois Reports had not been published. Mr. 
Callaghan has testified in this case, and there is an exhibit, which 
you will probably have as a guide, which will indicate the com- 
mencement of your examination. It commences, 1 have the im- 
pression, with v.18. It is conceded that these entries are not the 
primary entries, and, in order to run down the ultimate facts, you 
will have to look back into the prior volumes. As I understand, 
the entries in these later books are not claimed, all of them, to be 
original entries;and it may be necessary for you to look back to the 
primary transactions, and the record of them may be obtained in 
memorandum books or letters or other papers which are filed 
with the defendants at their place of business, and while not con- 
troling you at all in your method of examination, yet it is sug- 
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gested that the point of commencement would be to take the 
memorandum furnished by the witness Callaghan or to refer to the 
books to which that memorandum refers and then trace back 
from the entries there found to the primary facts, as above indi- 
cated. So far as relates to the place where the examination 
1380 shall take place, the order in this case has required and the 
master has ruled that these books must be produced here in 
the master’s office, and in pursuance of that order and ruling the 
books are brought here, and in regard to this series of books the 
sales books may continue to be brought here,and the examination will 
be continued in the presence of such person or persons as the defend- 
ants may desire. In connection with the other books and papers re- 
ferred to, and which are original entries as to many of these trans- 
actions, viz., memorandum books, letters, orders, and the like, which 
are not entered in any regular book, but filed by the defendants, 
and which, also, if required, must be brought before the master, 
I will say that if you find that facilities are given you at their place 
of business so that you can get along as well or better there in run- 
ning down and ascertaining the primary facts as to any of these trans- 
actions you may do so-at the place of the defendants without the 
enforcement of the rule that they be brought here to the master’s 
office; but if any embarrassment is occasioned in your exam1- 
1381 nation there you will have to report to the master, when they 
will also be ordered to be brought to the master’s office, but 
so far as the examination is concerned the master himself is perfectly 
willing that you should make the examination at the business place 
of the defendants instead of insisting that they be brought here. 
When you have made this examinatiun so that you can proceed 
with your testimony advise the master and the master will inform 
the counsel when we will proceed with your examination as a wit- 
hess. 

And thereupon, having been instructed as above, the witness 
proceeded to examine the books of the defendants ; and subsequently 
and on the 10th day of April, 1884, Joseph H. Clements was called 
in on behalf of complainant to assist the witness, E. S. Hawley, in 
the examination of the books of defendants, and, after being duly 
sworn, was given the same instructions by the master as were pre- 
viously given to the witness, E. S. Hawley; and thereupon, having 
been so instructed, the witness proceeded to examine the books of 
defendants; subsequently the defendants came before the master and 

objected to allowing the witness, J. H. Clements, to further ex- 
1382. amine the books of the defendants on the ground that the wit- 

ness had been formerly in the employ of the complainant and 
may again be employed by him; that the witness, in the course of 
the examination of the books, will be liable .to becoine possessed 
with a knowledge of defendants’ business and especially of a knowl- 
edge of the names of their customers, which knowledge he will be 
liable to use to the prejudice of the defendants and their business. 
It is admitted by the complainant that the witness was formerly in 
his employ for a short time as a travelling agent for the sale of law 
books, but the master finds that he is not now in the employ of the 
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complainant, and that there is no evidence tending to show—and the 
complainant claims the contrary—that it is complainant’s intention 
to employ him again. The master rules that the facts claimed do 
not disqualify the witness from acting as an expert in the examina- 
tion of the defendants’ books for the purposes of this reference, and 
that the witness may proceed with his examination of the defend- 

ants’ books preparatory to testifying as to the result of his 
1383 examination; to which ruling of the master the the defend- 

ants, by their counsel, except, and inasmuch as the opinion 
of the court is desired upon the ruling the foregoing statements of 
the proceedings before the master are hereby certified to be in ac- 
cordance with the facts; and the master further certifies that, in his 
opinion, the said ruling is correct and should be obeyed. ' 

JOHN I. BENNETT, 


Master in ( ‘hancery, We. 


It is reeoommended by his honor Judge Drummond that the mas- 
ter appoint some one, if the parties can agree as to who shall be ap- 
pointed, and if they cannot that the witness, Joseph H. Clements, be 
allowed to go on with the examination. I accordance with agree- 
ment of parties, J. H. Clements proceeds with the examination of the 
books of the defendants under the supervision of the master; and 
subsequently the solicitor of the complainant applied to the master 
for an order upon defendants to bring in the volumes of the series 
of sales books down to the present date. Whereupon counsel for 

complainant and defendants appeared before the master, and 
1384 counsel for the defendants introduced the witness, James E. 
Callaghan, and examined him preliminarily as follows, to 
wit : 
FRIDAY, April 25, 1884—10 o’clock a. m. 

JAMES E. CALLAGHAN, recalled by defendants, is examined by Mr. 

Hau, and testifies as follows: 


By Mr. Hicu: 


Q. What have been your duties in connection with the firm of 
Callaghan & Co. since March, 1881? 

A. As cashier I had charge of books tlhiere. 

Q. Do you remember the fact of a stipulation being entered into 
by the defendants’ firm before Judge Drummond, about the 8th or 
9th of March, 1881, by which defendants ugreed not to sell vols. 39 
or 41 to 46 until the hearing of the cause? 

A. I do; yes, sir. 


Mr. CoTHRAN: I object to his attempting to prove the contents of 
a matter of record. Let him produce the record. 


Q. What was done, if anything, by the defendants immediately 
after the making of that stipulation concerning these volumes 39 
and 41 to 46? 

A. Within a very few minutes from the time that word was 
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brought into the store all copies of these books were taken 
1385 from the shelves and any place where they were handy and 
they were put away where tliey could not be got at and sold 
neither by design or through carelessness. 
; (. What instructions were given, if any, to the employés about the 
sales of these volumes? 

A. Instructions not to sell any of them; under no circumstances 
would defendants allow them to do so. 

Q. State, if you know of your knowledge, whether any of these 

} volumes 39 to 46, inclusive, have ever been sold by them from that 
day to this. | 

A. They have not. 

Q. Or given away or sent out in any shape or manner? 

A. No, sir; in no way. 

Q. You say these volumes. were taken off the shelves and put 
away at that time and have remained in that position ever since? 

A. Yes, sir. 

Q. When sales of sets of Illinois Reports or parts of sets, includ- 
ing vols. 39 to 46, have been made by defendants since that stipula- 
tion, what volumes or whose edition of 39 to 46 has been sold ? 

A. When sold at all they have either been second-hand copies of 
our edition or copies of Mr. Myers’ edition. 

(). Do you mean that any second-hand copies of your edi- 
1386 tion have been sold since that stipulation was made? 
) A. Yes, sir. 
Q. In how many instances? 
- A. That I cannot tell. 


Whereupon the master ruled that the said books should be 
brought before the master as requested by the complainant, and the 
said rule was assented to by defendants’ counsel. 


Further taking of testimony was then adjourned until these later 
books should be examined. 


Wepnespay, May 21, 1884—10 o’clock a. m. 


James E. CALLAGHAN again recalled. 
By Mr. CorHran: 


Q. Mr. Callaghan, I notice entries in the sales book of Callaghan 
& Co. in many instances where some or all of the volumes in con- 
troversy are included in sales, sometimes in connection with other 
Lllinois reports and sometimes also in connection with other law 
books, and as a part of the entry some or all of these volumes in 
controversy are marked less so many volumes at the price stated. 
What does that price stated in the same line with the books reserved 
hae mean! 

A. It means that these books were deducted at the price given In 
the bill and shipped off at the time the set was shipped. 
1387 (). Is that so in all cases? 
A. Yes, sir; in all cases where these books were sold. 
76—336 
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Counsel for complainant here produces copy of entries from the 
books of Callaghan & Co., made by the experts, Hawley and Clem- 


ents. 


Q. I will call your attention to an entry under date of Dec. 1, 
1877, book 16, page 269, of a sale to C. A. Anthony. Just read the 
entry. 

A. Assuming that this is a correct copy of our books, the entry 
is,““C. A. Anthony, Marysville, Mo., Ill. R., 80 v.; Ill. Dig., 3 v., 
$340; less v. 39 to 46, $50; v. 74, $2.50; Il. Dig. 3 v., $18, making 
$70. 50, leaving a charge of $269.50. 

Q. I will call your ‘attention to another entry, Sept. 14, 1878 in 
book 18, page'276. Will you please look at the entry and read it? 

A. “C. A. Anthony, Marysville, Mo., Ill. R., v. 43, $6.25.” 

Q. Is that one of the volumes that are marked “ less” in the pre- 
vious entry you referred to? 

A. Yes, sir. 

Q. I will call your attention to an entry under date of May 3, 
1879, book 20, page 192. What entry PP: you find there? 

A. "OQ. A. Anthony, Marysville, Mo., v. 41 & 44 Ill. R., $12.50. 

Q. Are those parts of the first ae you spoke of? 

1388 A. Yes, sir. 

Q. I cail your attention to an entry made March 28, 1879, 
in book 19, page 686, of a sale to Mr. Lloyd. Please state w hat the 
entry is. | 

A. “ R. H. Lloyd, San Francisco, Cala., Il]. R., 85 v.; Wis. R., 47 
w. > Mion. R.. 41 v.: N. J. BR., 68 v., $818.37: lees Seam. v. 2, $7 : 
Ill. R., 40, 41, 44, and other books reducted, amounting to $42, leav- 
a charge of $776. ol. 

Q. I call your attention to an entry under date of May 3, 1879, 
eel) on 20, page 194. Just read it, please. 

KR. H. Lloyd, San Francisco, Cala., [ll. R., v. 41 & 44, $14.” 
ry Is that part of the sale to Mr. Lloyd that you previously men- 
tioned ? 

A. Yes, sir. 

Q. I call vour attention to an entry of Sept. 7, 1878, book 18, page 
209, sale to W. Z. McCoy. 

A. W. Z. McCoy, Morrison, IIL, Ill. R., part second har 
$223; less Ill. R., v v. 39 to 46, inc., $45; v. 22 & 36, $10,$ 
sale $265. 

Q. At what price per volume are 39 to 46, inclusive, deducted 
there? 

A. I do not know without figuring. 

Q. Figure it, please. 

A. $5.62 per volume. 

Q. [ call your attention to an entry under date of May 3, 
1389 1879, book 20, page 195. Will vou read it? 

A. “W. J. McCoy, Morrison, IIl., v. 41 & 44 Ill. R., $15.” 

Q. Is that part of the previous sale just mentioned ? 

A. I do not know, sir; but probably it is. 
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Q. Assuming that is the price at which they are entered sold on 
May 3, 1879, is greater than that at which deducted at the original 
entry, 1s not it ? 

A. Yes, sir. 

Q. Explain, Mr. Callaghan, how it comes that the price at which 
they are delivered on May 8 is greater than the price at which they 
are delivered at the time of the sale, Sept. 7, 1878? 

_ A. I couldn’t explain it without looking at the charge and know- 
ing the circumstances which surrounded it. There must have been 
reason for it, but what that reason is I cannot say now. 

Q. I will call your attention to an entry made Feb. 8, 1878, book 
16, page 560. 

A. “Lyon & Kilpatrick, Owasso, Mich., Ill. R., 81 v., $345; less 
Ill. R., 32 to 46, ine., $100; 48, 76, 77, $10.50; v. 74, $2.53, making 
a total deduction of $113 and leaving a charge of $227.” 

Q. At what price per volume are v. 32 to 46, inclusive, deducted 
there ? 

A. $6.66. | 

Q. I call attention to an entry made May 3, 1879, book 20, page 

195. 
1390 A. “Lyon & Kilpatrick, Owasso, Mich., Ill. R., v. 41 & 44, 
$10.00.” 

Q. How do you explain the discrepancy between the price at 
which deducted at the time of sale against that received at the 
time of delivery ? 

A. I couldn’t without looking it up. 

Q. There is a difference of $1.66 per volume, apparently ? 

A. Yes, sir. 

Q. Do you tind that in the sale to Lyon & Kilpatrick when the 
deliveries were made of the copies of vols. 39 & 41 to 46, inclusive? 
Your books show you received $5 per volume. 

A. The copy from our book shows that they were charged on our 
books at $5 per volume. 

Q. That charge was made at the time of the delivery of the book ? 

A. Yes, sir. 

Q. Does that represent the amount of money you received for the 
books ? 

A. Not necessarily so. 

Q. Does that entry at the time of the sale under date of Feb. 8, 
1878, represent the price at which they were sold ? 

A. The original entry represents the price at which the complete 
set was sold. 

Q. Then, Mr. Callaghan, “ Less 32 to 46, inclusive,” extended at 
$100 as part of the sale, does that represent the price at which vols, 
32 to 46, inclusive, were sold ? 

A. Not necessarily so. 

1391 Q. What does that represent ? 

A. It represents the value that we placed on them. We 
were not able to furnish them at the time, and had to deduct them 
at some price, and for convenience sake we probably fixed on $100 
as being an approximate. 
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Q. Was the whole bill paid for at that time, Feb. 8, 1878 ? 
A. I couldn’t tell without looking at the books. 

Q. Are you able to tell at what price this deduction of vols. 32 to 
46, inclusive, were included in that sale ? 

A. I could find it the same way that I made up my schedule 
originally—that is, deducting for Freeman’s volumes and then 
dividing by 46, getting the average price of the first 46 volumes. 

Q. Is there any way by which you can tell from your books the 
amount of money you received at the time of this sale to Lyon & 
Kilpatrick ? 

A. Yes, sir. 

Q. That is not shown by your sales book ? 

A. No, sir. 

Q. What does this charge of $5 per volume for vols. 39, 41 to 46, 
inclusive, to which I have called your attention, represent ? 

A. It represents an amount fixed on these volumes by us for con- 

venience sake to keep our accounts straight. 
1392 Q. That $5 was paid, wasn’t it, by Messrs. Lyon & Kilpat- 
rick ? 

A. Not as an individual item for an individual volume. Lyon 
& Kilpatrick paid the price at which the set was originally 
sold—$340 ; then we owed him these volumes. 

Q. I will call your attention to an entry made Dec. 16, 1878, book 
19, .Page 88. 

“John L. Joslyn, Woodstock, [Il., [l. R. 19, 20, 21, 23, 24, 26, 27, 
28. a 33, 34, 35, 36, to 46, inclusive, $I 50; less 39, 40, 41, 44, and 
45, deducted at $20, leaving a charge of $130.” 

Q. What is the average price of the books sold in that sale ? 

A. It looks as though the average price were $6 per volume. 

Q. At what price per volume were vols. 39, 40,41, 44, & 45 
deducted at that sale? 

A. The five volumes deducted at $20, and that is the way I should 
have answered your former questions in that regard. 

Q. What does this $20 represent ? 

A. It represents the amount deducted on our books for vols. | 39, 
40, 41, 44, and 45 of the Ill. Reports. 

Q. Does that $20 represent the price at which these five volumes 
sold ? 

A. Not necessarily so. 

Q. I will call your attention to an entry under date of Jan. 10, 
1880, in book 22, page 172. Please read it. 

a. 7m 2s. < ‘hapm: in, Vandalia, Ill., Ill. R., 37 to 80, ine., 
1393 except v. 73 & 74, at $4.50, $120; less IIL, 40, $3.50 
Q. What does that “less v. 40, $3.50, represent? 

A. It represents the amount to be deducted on our books for \ 
40. which we were unable to furnish. 

Q. Does it represent the price at which v. 40 was sold ? 

A. Not necessarily so. 

Q. Mr. Callaghan, if the price set opposite the volume in different 
sales on your books, where they are marked “less,” does not repre- 

sent the price at which the books sold what does it represent? 
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A. It represents an arbitrary amount that we fixed for convenience 
sake, to be charged up as books were issued to the account. 

Q. Then, as I understand you, the price extended to the books in 
these sales marked “less” does not represent the actual price at 
which such books were sold? 

A. It does not necessarily represent it, but it may and may not in 
some Instances. 

Q. In billing sales, such as I have called your attention to, how 
are these books that on your books are marked “ less” such a vol- 
ume—how are they entered on the bills? 

A. They are billed asa complete set for the amount at which sold, 

and on the bottom of the bill the words “due on the 
1394 above bill, vol. so and so,” whatever it happened to be; that 
was in the majority of cases the way they were billed. 

Q. Would you in such cases indicate on the bills to the customers 
the price at which deducted ? 

A. No, sir; that is not our general rule. 

Q. Have you any way of ascertaining the price at which copies of 
the volumes in question were included in sales with other books 
different from the mode you have stated of deducting Freeman’s 
volumes at a certain price and then dividing the price by the re- 
maining volumes? 

A. I know of no other way. 

Q. Your books do not show any way by which it could be ascer- 
tained ? 

A. No, sir. 

Q. Mr. Callaghan, I have called your attention to certain sales 
where some of the volumes in controversy were included in a sale 
with others. Would your answer as to whether the prices at which 
they were marked as deducted at the time of the sale in answer to my 
question in relation to these cases apply generally to similar sales 
throughout your books? 

A. Yes, sir. 


Cross-examination by Mr. HicuH: 


Q. In your direct examination you have stated the number 
1395 of sales made of volumes in question as shown by your sales 
books and also stated that possibly some other sales appeared 

on what you called petty cash books or daily account of sales ? 

A. Yes, sir. 

Q. When you made that statement had you examined these petty 
cash books so as to be certain whether any appeared on them ? 

A. No, sir. 

Q. Since making that statement have you examined these petty 
cash books; and, if so, what was the result as to the number appear- 
ing on them? 

A. When I examined the cash books I did not find any, but the 
master afterwards looked over them and found one copy, to which 
he called my attention, which [ had overlooked. 

Q. Only one? 
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A. Yes, sir; only one; v. 46, I think; at about $5. 

Q. You have stated that the amount deducted from these original 
sales on account of volumes which you were unable to deliver was 
an arbitrary sum ? 

A. Yes, sir. 

Q. Is it not true that that amount deducted was frequently de- 
ducted on the purchaser insisting on a certain amount being de- 


ducted? 


A. Yes, sir. 
1396 Q. And because of your inability to furnish these volumes, 
then, you were obliged to do as the purchaser directed in 
many cases? 
A. Yes, sir. 
Adjourned to Friday, May 23, 10 o’clock a. m. 


Fripay, May 23, 1884—10 o'clock a. m. 
Epwin S. HAw ey, being recalled for examination, was examined 
in chief by Mr. CorHRAn, and testified as follows: 


By Mr. CorHran: 


Q. Mr. Hawley, have you made an examination of any of the 
sales books of the defendants in relation to the sales of copies of the 
volumes of Illinois Reports 39 to 46, inclusive? 

A. I have. 

Q. What volumes of their sales books did you examine” 

A. All of 14, 15, 16,17, and vy. 18 from page 485 to the end, 714 
and book 19. 

Q. Did you make a memoranda of your examination ? 

I did. 
. Have you them here? 
I have. 
Are these the notes (indicating) ? 
. These are the notes. I have reviewed them and believe them 
to be a correct account of all the volumes 39 to 46. 
1397 Q. Do your memoranda contain a correct transcript of the 
entries in their sales books of all the sales of vols. 39 to 46, 
inclusive, Illinois Reports? 
A. I think it does. 


Cross-examination by Mr. Hicu : 


What is your present business ? 
. Real estate. : 
How long have you been engaged in it? 
15 or 20 years. 
Have you ever testified before as an expert accountant? 
I have, I think. 
. How often ? 
. That I couldn’t say; it was in early years. 
. How long since? 
. I should judge ten years ago. 
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In how many cases? 
[ cannot remember. 
@. In one? 
A. More than that. 
, (). In three cases ? 
A. I should say three or four. 
Q. What experience have you had as an accountant? 
A. I was book-keeper for eight or ten years. 
Q. Up to what time did you continue in that business” 
A. I think about eight years. 
Q. During what years? 
A. Until about ’60. 
(). Prior to 1860? 
A. Yes, sir. 
1398 Q. Since which time you have been engaged in the real 
estate business ? 
A. Yes, sir: most of the time. 
Q. Have you been engaged in vook-keeping since 1860? 
A. No, sir; not as a professional book-keeper. 
Q. What books did you keep prior to 1860” 
A. Mercantile books. 
(). For whom ? 
A. Salmon & Co., Syracuse, N. Y., and Frankenthal, Chicago. 
(. How old are you? 
A. 54. 


‘ Redirect examination by Mr. CoTHRAn: 


Q. Mr. Hawley, does the labor which you have expended upon 
the Callaghan Co.’s sales books and which appears by the memo- 
randa before you consist entirely of transcript of entries in their 
books ? 

A. Yes, sir. 

Q. Entirely? 

A. Yes, sir; relating to these volumes. There are some entries 
in their sales books that I didn’t take off, asa whole, in the charge— 
| mean to say the individual charge—and a great many books that 
didn’t embrace these particular volumes I didn’t notice. 

(). I mean the entries which did contain some or all of the vol- 
umes in controversy. 

A. Yes, sir. 

(. And you copied them correctly ? 
1399 A. I think I did; yes, sir. 

(). These memoranda of yours indicate tle volume of Cal- 
laghan & Co.’s sales books from which the entries were taken ? 
A. Yes, sir. 
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Before Bennett, May 23, 1884. 


JosePpH H. CiemeEnts is called in behalf of the complainant, and 

is examined in chief by Mr. Cornran, — testifies as follows: 
By Mr. CoTHRAN: 

Q. Mr. Clements, have you made an examination of some of the 
sales books of the defendants in relation to sales of copies of vols. 39 
to 46, inclusive, Illinois Reports, and also in relation to the number 
printed by them ? 

A. Yes, sir. 

Q. Which of their sales books did you examine? 

A. The first of v. 18 to page 485, and vols. 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, & 37. 

(). The first part of v. 18 and 20 to 37, inclusive? 

A. Yes, sir. 

Q. Did you make transcripts of entries in these various books 
which related to sales of some or all of the books in controversy ? 

A. Yes, sir. 

Q. Did you make correct transcripts of the entries in these books? 

A. I believe they are correct. 

Q. Are these the memoranda that you ‘aie (referring to 

copies)? 
1400 A. Yes, sir. 
Q. Did you examine any book or books in relation to the 
number of these ins printed ? 

A. Yes, sir. 

Q. What was that book called ? 

A. The manufacturing book. 

Q. Have you compiled a tabulated statement of the number of 
copies of these various volumes that were sold, &c., from the memo- 
randa made from their sales books by you and the witness Hanley ? 

A. I have. 

Q. State how you have compiled it, together with what it repre- 
sents, commencing with the first column. 

A. The first column of the statement represents the number of 
the volume; the next the number of volumes sold separate from 
other books than the average price of those sold separately; the next 
the total receipts from those sold separately; the next represents 
the number sold in connection with other books; then the total 
number sold as appears on C. & Co.’s books; next the total receipts 
of av et price, $4. 584%5 per volume; next the number printed as 
shown by Callaghan’s books; and next the number on hand. 

. In relation to this you have marked on your tabulated state- 
ment “sold in connection with other books.” Is there any way by 

which you can tell from the entries in the books the price at 
1401 which these particular volumes were included in this sale? 
A. No, sir;, there is no way that I know of. 

Q. Did you examine, with one of the defendants, the number of 
books bound and unbound, which they still have on hand of these 
reprints ? 


—— ———  . 
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A. I did. 

Q. Did you count them ? 

A. Yes, sir. 

. And does your statement show correctly the number on hand? 

A. Yes, sir; the number I could find—that were shown to me. 

Q. At what place did you examine? 

A. I found the bound volumes of 39 to 46, inclusive, except v. 
40, at their general place of business, 114 Monroe St., and the others 
[ found on E. Randolph St.; I do not know the number; Bouns- 
wick & Co., billiard warehouse. 

Q. Did James E. Callaghan accompany you and assist in the 
counting ? 

A. He did. 

Q. What did you call on him for? 

A. All the sheets and bound volumes that he had on hand from 
39 to 46, inclusive. 

Q. And such as he showed you you counted? 

A. Yes, sir. 

Q. Did he say anything to you as to there being all there? 

A. He said that was all they had on hand. 

Q. And your statement you produce here contains an ac- 
1402 count as to those that he showed you? 
A. Yes, sir. 

Q. Where were the bound volumes 39 and 41 to 46, inclusive, 
that you found? | 

A. They were at the general place of business. 

Q. Were they on the shelves the same as other books and for sale, 
upparently ? 

A. They were right out on the counter and on the shelves. 

(). Have you made up this table accurately ? 

A. Yes, sir; to the best knowledge I have. 

Q. And the figures on that are correct ? 

A. Yes, sir; they are correct. 

Q. Do you, in this statement you have prepared, include the vol- 
ume that was found by the master in the cash books? 

A. Yes, sir. 

Q. Is this volume that I now call your attention to the same as 
James E. Callaghan testified to day before yesterday ? 

A. I believe it is. 

Q. What is the number of that voluine ? 

A. 46. ! 


Mr. Coruran: I offer this statement prepared by the witness, J. 
H. Clements, in evidence, marked as Ex. A, Comp’t, J. [. B. 
Cross-examination by Mr. Hien: 


Q. In the second column of this statement you purport to give the 
number of copies sold separately from other books. Howdid you 
arrive at that? 
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1403 A. By going over the transcript and finding whether they 
were sold separately without regard to any books whatever 
except these volumes 39 to 46. 

Q. You next give the average price per volume at $4.58,55.. How 
do you reach that average? 

A. I found out what the receipts were for all of these volumes 
and divided the receipts by the number of volumes; 394, I think 
there is. 

Mr. CoTHRAN: 394 volumes 

A. Yes, sir; $1,807.90, total ans for 394 volumes. 

Q. Of which number? 

A. Separate number of volumes—that is, suld separately. 

Q. In your column headed “total receipts for separate volumes 
sold,” state how you arrived at those figures. 

A. I multiplied the number of volumes by $4.58,55. 

Q. In the one headed “number sold in connection with other 
books,” how did you arrive at those figures? 

A. I looked over the books and found out all that were sold in 
connection with other books. 

Q. In the next, under the head of “ total number sold as appears 
in C. & Co.’s books,” how did you arrive at those numbers ? 

A. I added the number sold separately to the number sold 1n con- 

junction with other sets. 
1404 Q. In the next column, headed “total receipts at $4.58,55,” 
how did you arrive at the figures in that column ? 

A. I multiplied the number by $4.58,5;. 

q. The number of copies sold? 

A. Yes; at the average price per volume. 

Q. Where did you get the figures in the next column, headed 
“ number printed ?” 

A. I looked over the manufacturing book of Callaghan & Co. 

Q. And the next, “number on hand,” how did you find that? 

A. That is the number I counted atthe store-room and their place 
of busrness on Monroe St. 

Q. You have no personal knowledge of the correctness of Mr. 
Hawley’s sheets on which you partly based your estimate ? 

A. I cannot say that I have. 

Q. You simply assume that the sheets which he produced to you, 
purporting to be copies, were correct ? 

A. Yes, sir. 

Q. And then you took up the work on the point where he left it ? 

A. Yes, sir. 

Q. Under the column headed “total number sold as appears on 
C. & Co.’s books” you got the aggregate of all the copies sold fr om 
39 to 46 at 2 2,511, and under the column headed “ number on hand ” 
the aggregate of all copies on hand, 1,562 ? 

A. Yes, sir. 
1405 Q. Will you state how many that makes in all, as you com- 
puted it, of those sold and those on hand ? 
A. 4,073 


| 
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Q. Under the column of your examination headed “number 
printed ” you got the aggregate of all the copies printed as 3,822? 

A. Yes, sir. 

Q. Does not your exhibit, then, show that there were more copies 
of volumes 39 to 46 sold by Callaghan & Co. than were printed by 
them ” 

A. My exhibit shows that there were more sales I took off the 
books than the number of volumes I found printed on their memo- 
randa book. 

Q. How many more? 

A. Zoi. 

Q. How do you explain that discrepancy in your figures? 

A. I don’t see as there are any discrepancies in my figures. I 
merely took all of the volumes, 39 to 46, inclusive, on their books, 
and it shows, of course, by their figures more than the book shows 
were printed. 

Q. Is that the only explanation you have for it? 

A. Yes, sIr. 

Q. You say that you got the average price per volume of those 

sold separate from other books at $4.58,5;; and also in 
1406 your column headed “ total receipts” at $4.58,5; you use the 

same average in the column including those sold with other 
books as well as those sold separately ? | 

A. Because so many were sold with other books, and the way I 
found the sales on the books 1 couldn’t get at the price for these 
volumes 39 to 46. 

Q. Were you instructed by counsel for complainant to prepare 
that column in that way ? 

A. I was. 

Q. And you simply followed his instructions on that point? 

A. Yes, sir; on that one point. 

Q. In the same column, headed “ total receipts at 34.5855,” you 
give the total receipts on v. 39 as $1,536.98? 

A. Yes, sir. | 

Q. Of v. 40, $229.40, and so on to the foot of the column, where 
you give the aggregate total receipts of all the copies from 39 to 46 
sold by defendants as $11,520.45. Does that aggregate represent the 
amount shown on the books as actually received by the defendants 
for these volumes, or is not your arbitrary estimate on the basis of 
$4.58;5; as the average selling price? 

A. On the basis of $4.58,55. 

Q. So it is no representative of the actual amount shown 
1407 by the books for which these volumes sold? That is based 
on your average, is it not? | 

A. That aggregate price represents what they were sold at; the 
total number of volumes at $4.58; per volume. 

Q. But in giving this $11,520.45 as aggregate receipts you simply 
took the number of copies found sold and multiplied that by the 
average, $4.585,;, which you were instructed to do by complainant's 
counsel. 

A. Yes, sir. 
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Q. Your exhibit shows 450 copies of v. 40, as printed by the de- 
fendants, and 50 copies of v. 40, as sold by them, and 446 on hand. 
Is that correct ? 

A. Yes, sir; that is right. 

Q. How do you explain the fact that your exhibit shows a much 
larger number of copies of v. 40 sold than the difference between 
those printed and those on hand? 

A. The 50 volumes of vy. 40 were sold, as their sales books show. 

Q. Is that the only explanation you can give? 

A. Yes, sir. 

Q. In giving the number of copies sold of any of these volumes, 
as shown by Mr. Hawley’s sheets and by your examination of the 
books, did you attempt to discriminate in any way between those 
that were new and those sold at second-hand ? 

A. No, sir; I didn’t; [I took them all. 
1408 Q. Your exhibit, then, shows all the sales, including the 
new copies and the second-hand ? 

A. It includes all except those sold at second hand prior to Sep- 
tember 13, 1878. 

Q. Why did you fix that date as a dividing line? 

A. Because that seems to have been the date when the first volume 
of 39 to 46 was first published; I might add except where the 
second set is filled in with new ones. 

Q. Then, if [ understand you, you do not discriminate between 
the sales of the new copies of any of these volumes and sales of 
second-hand copies, either of the defendants’ edition at second-hand 
or the original edition of Mr. Myers at second-hand ? 

A. There was no way of finding out by the books which were 
original and which were defendants’ publications. 

Q. Of second-hand ? 

A. No, sir. : 

Q. And you made no effort at discrimination ? 

A. I did; as far as the books were concerned, there were no marks 
made on the face and no notes made of whose edition it was. 

Q. Did you not find entries on these sales books in some cases 

showing sales at second hand ? 
1409 A. Yes, sir. 
Q. But you pursued that investigation no further to deter- 
mine as to this, did you ? 
A. There is no way I could very well, except by the books. 
You made no inquiries of the defendants on that point? 

A. No, sir. 

Q. You have had some experience as salesman of law books ? 

A. Yeés, sir. 

Q. In this State and elsewhere ? 

A. Yes, sir. 

Q. In your experience as salesman of law books and law reports, 
didn’t the sales of volumes separate from sets usually bring higher 
prices in the market than where they were sold in sets? 

A. They did where sold entirely separate. 
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Q. Would your average of $4.58,4;, then, be a fair average as to 
these volumes which were sold separate from sets ? 

A. To the best of my knowledge, I think it would be a low 
figure. 

“Q. Did you ever testify before as an expert accountant ? 

A. No, sir; I have not. 

Q. Do you consider yourself an expert accountant ? 

A. I do, as far as this kind of work goes. 

Q. What experience have you had as an accountant ? 

A. I have had considerable. 
1410 Q. What? 
A. The last | worked at was accountant for H. M. Kinsley, 
and before that Miss. Log Co. 

Q. You were employed as book-keeper and accountant? 

A. Not as professional book-keeper. 

Q. Have you ever been engaged as professional book-keeper ? 

A. I have not. 

(). Mr. Kinsley keeps a resturant in this city ? 

A. Yes, sir. 

Q. You say that you have had no experience as book-keeper and 
accountant? 

A. Not as professional book-keeper ; no, sir. 

Q. In what business are you now engaged ? 

A. None except this. I have been at this since I left Kinsley’s. 

Q. How old are you? 

A. 28 next November. 

May 23, 1884. 

EvGene B. Myers, complainant in this case, being first duly 
sworn, was examined in chief by Mr. CorHRAn, and testifies as fol- 
lows: 

By Mr. CoTHRAN: 

Q. Mr. Myers, are you complainant in this case ? 

A. Yes, sir. 

Q. Do you reside in the city of Chicago? 

A. Yes, sir. 
1411 Q. What is your business? 
A. Law-book selling and publishing. 

Q. How long have you been in that business ? 

A. About twenty -eight years. 

Q. You are the owner of 39 to 46 Illinois Reports ? 

A. lam. 

Q. When they were printed were they stereotyped ” 

A. Yes, sir. 

Q. Have they ever been out of print since printed ? 

A. None except v. 46; the plates of that volume were destroyed 
in the fire of 1871, but I reproduced them in 1874 or 1870, I do not 
remember exactly ; since that time they have al! been in print and 
in market. 

Q. Do you know the market value of the Illinois Reports ? 

A. I think I do. 
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Q. What was the market value of 39 to 46 at the time defendants’ 
volumes came into market ? 

A. The price prior to that time was $6 per volume, although I 
think we sold some in sets for $5 per volume. At the time thev an- 
nounced the republication of the reprint I reduced mine to $4.50 
and $4 in sets for a short time, and then advanced them to the 

former price, $5 in sets and $6 for odd volumes, except v. 46 ; 
1412 that volume sold at $7.50, and sometimes $6 to the trade. 
Q. How long a time were they reduced in consequence of 
defendants’ announcement of their publication ? 

A. My recollection is about a year or less. 

Q. Can you tell what year that was ? 

A. It was in the fall of 1878, or prior to January, 1879. 


Cross-examination by Mr. Hien: 


Q. What was the lowest price, then, at which you sold any of these 
volumes, 39 to 46, during the period in question ? 

A. Since the publication of their volumes ? 

Q. Yes; or since they announced their publication. 

A. I think some were sold after their announcement at $3.50 per 
volume in sets, and from that up to $5; single volumes at $6. 

Q. In complete sets of the whole series ? 

A. In complete sets of 39 to 46. 

Q. To whom did you sell them as low as $5.50 at that time ? 

A. Tam unable to tell you to whom I sold them, but to the pro- 
fession. I sold some to Callaghan & Co. prior to the issue of their 
volumes. 

Q. At what price ? 

A. They forced me into selling them 

Q. I beg your pardon ; I asked at what price. 

A. I think at $3.25 a volume. 
1413 @. How many? 
A. I think 12 sets. 

Q. When? 

A. In the spring of 77. They sold me some of their volumes, or 
volumes which they control-ed and I couldn’t get elsewere. They 
represented that they had a contract with Freeman by which he 
couldn’t sell volumes to the trade, and I could only obtain them 
from them, and they wouldn’t let me have any of their volumes 
unless I would let them have mine, and that was the price at which 
they agreed to let me have their volumes or volumes which they con- 
trol-ed under the contract with Freeman ; that arrangement lasted 
about thirty days and then.I stopped it. 

Q. Have you stated all you desire to say about that arrangement? 

A. I have, unless you would like to hear more of an explanation. 

Q. You have spoken of the market value of these volumes as - 
*eing $6 when sold separately, and in sets at $5. What do you mean 
by market value—what you got for them‘in actual sales at that time? 

A. Yes, sir. 
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Q. Did you not represent to the profession and trade, by adver- 
tisement or otherwise, after the great fire of ‘71, that these 
1414 volumes were out of print? 

A. I do not remember. 

Q. You will not swear that you did not so represent to them ? 

A. I think that I advertised that some volumes the prints were 
destroyed by fire. I think you will find the advertisement in the 
Legal News. Very likely you will find several advertisements. 

q. And you advertised that you would purchase them at second 
hand? 

A. Someof them. The advertisements covered 32 to 46, inclusive. 

Q. You did not discriminate in these advertisements as to which 
ones were destroyed ? 

A. I don’t remember. 

Q. The advertisements covered from 32 to 46, did they not? 

A. The advertisement will show, I suppose. 

Q. That is your best recollection now, is it not ? 

A. I wouldn’t say whether it did or did not. 

(). At what price were the remaining volumes in the series of [I- 
linois Reports after 46 being sold in the market at the time the de- 
fendants announced their reprints in 1877, and at what price have 
they been sold since? 

Mr. Cortran: I object to the question on the ground that it is 
not legitimate cross-examination. I have asked nothing in relation 

to any other books except 39 to 46. I simply asked what the 
1415 market value of these books were at that time. 

By the Master: The witness may answer for the purpose 
of testing witness’ judgment as to the value of the books. This is 
allowed, not as a matter of right, but the master can see no objection 
to allowing this latitude in this examination. 


A. Do you mean the prices of 47 to the end? 

Q. Yes. 

A. The price of volumes subsequent to 46, in the winter of 1876 
and 1877, was $5 per volume. Subsequent to the announcement of 
the republication of Illinois Reports by the defendants, and some 
legisislation pending at the time, the reporter who owned these vol- 
umes reduced the price for some reason, which, of course, [ am un- 
able to tell, in connection with some trade he had with the defend- 
ants, and, I think, they were sold at $3.50 per volume during the 
summer. 

(). ‘The summer of 1877? 

A. Yes, sir. 

(J. At what price were they sold after that? 

A. I think they sold at the same price until the bill was passed 
by the Legislature paying the reporter a salary. That same bill 
was pending at the time I reduced the price. It was successful, and 

the price of 73 and 74, which had been published at that time, 
1416 and all the volumes after 80 were sold at $2.25. 
Q. And they have been ever since, have they not? 
A. As far as I know, they have. 
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Q. I understand that from that time all the volumes after 47, ex- 
cept 73 and 74, have been sold at $2.25 per volume, so far as you 
know? 

A. No; at $3.50 per volume. 

Q. Numbers 47 to 80, exclusive of 73 and 74, have ever since been 
sold at $3.50? 

A. Yes, sir. 

Q. Are not these remaining volumes after 46 in the series of the 
same size and style and substantially the same amount of matter 
and substantially the same cost as the preceeding volumes ? 

A. Substantially ; yes, sir; but if I were the owner I would not 
regard it as the same cost, for the reason that the bill was passed 
giving the reporter a salary of $6,000 a year. 

Q. I spoke of the mechanical cost of manufacturing. 

A. Substantially the same; yes, sir. 


It is stipulated that so much of the defendants’ books as is referred 
to in the memoranda by the witnesses, Hawley and Clements, also 
the sheets furnished by James E. Callaghan, are before the master 
for the purpose of reference. 

Complainant rests his case. 


1417 Tuurspay, May 29, 1884—2 o’clock p. m. 


Cross-examination of JosepH H. Clements continued by Mr. 
Hicu: 


Q. Mr. Clement, in your tabular statement marked Ex. A, which 
you produced on your prior examination, have you included all of 
the copies of vols. 39 to 46 shown to have been sold in the sheets 
copied by Mr. Hawley and by yourself from the defendants’ sales 
books ? 

A. No; not all of them. 

Q..What, if any, have you excluded from the exhibit? 

A. I believe a few sets prior to September 13, 1878. 

Q. How many sets prior to September 13, 1878, did you exclude, 
if you recollect ? 

A. I do not just remember now. I could tell by looking over it. 

Q. Just refresh your recollection in any way you think proper. 

A. (Referring to copy.) I think six sets, as near as I can make it. 
There are six on that transcript: 

Q. Six sets of vols. 39 to 46 prior to September 13, 1878, that you 
did not include in your exhibit ? 

A. Yes, sir. 

Q. Do these appear to have been new or second hand? 

A. I believe some were second hand. 

@. And some were new? 
1418 A. Yes, sir; some were new. 

Q. Do you include in your aggregate of the number sold, 
as shown in your statement, Ex. A, all other copies of vols. 39 to 46 
appearing by these sheets taken from the sales books to have been 
sold prior to September, 1878? 


RERNARD CALLAGHAN ET AL. VS. EUGENE B. MYERS. 617 


A. I think they were all made “ less”—deducted out of sets sold 
except these. 

Q. Do you mean that you did not find—— 

A. I didn’t put down any at all. I didn’t include any that were 
sold outright before this date, but where they were deducted I took 
it for granted that they were filled in later on. 

Q. What did you do in this case (indicating), where they were de- 
ducted out prior to September 13, 1878? 

A. I didn’t do anything about it until [ found it filled in later on. 

Q. And you then included them ? 

A. Yes, sir. 

Q. After the date September 13, 1878, in the record of these sales, 
do you include in your aggregate all sales as shown by your Ex. A— 
all sales of copies of vols. 39 to 46? 

A. Yes, sir. 

Q. So that you took September 15, 1878, as the starting point of 
the defendants’ publications—s9 to 46 ? 

A. Yes, sir; I believe I did. 
1419 Q. Now, how late do you bring down the record of these 
sales as you have embodied it in your Ex. A taken from these 
sheets ? 

A. I believe the latest was April, 1884, the present year. 

Q. Do you mean to be understood, then, that your statement, Ex. 
A, includes all copies of vols. 39 to 46 sold by defendants of any edi- 
tion between September 13, 1878, and April, 15847? 

A. Yes, sir. 

(). And that aggregate you give as 2,511 copies in your exhibit, do 
you not? 

A. 2,511 copies; yes, sir. 

Q. Do you include in that 2,511 copies any copies — their vols. 
from 39 to 46 sold prior to September 13, 1875? 

A. I do not believe that I included any at all that were sold prior 
to that. The sets were sold prior to that, but these volumes were de- 
ducted out. 

Q. How was it where you found less than sets, say one, two, or 
three, between vols. 39 to 46 and sold prior LO Septem ber 13, 1878? 

A. I do not believe there was any transcript taken, down where 
one or two volumes were sold before that date. 

Q. You only found six sets, and those were deducted out; so you 
didn’t use them ? 

A. No; these six sets were sold and furnished them. 

Q. Did you include these six sets in yotr exhibit? 

A. No, sir. 
1420 @. You excluded them ? 
A. Yes, sir; they are not in. 

(). If there were any such transcript of part of sets between 39 and 
46 included in these sets as sold prior to September 13, 1878, have 
you included them in your Ex. A? I do not mean in complete sets 
but parts of sets. 

A. No, sir; I don’t think I did. 

Q. Are you positive upon that point? 

78—536 
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A. They might have been sold, but I didn’t fill them in in tak- 
ing off the number sold. 

(. You are not prepared now to deny that you have included 
these in your statement, are you ? 

A. To the best of my knowledge, I do not think I included a 
single one of them. 


THursbay, May 29, 1S84—2.30 o’clock p. m. 


Cross-examination of E. B. Myers continued by Mr. HicH: 


Q. You testified at the last hearing as fo the market value of vols. 
39 to 46 before the defendants announced their reprint. Do I under- 
stand that the market value which you then testified to was the 
price at which you were selling them during the year 1876 and part 
of 1877 ? 

A. No; they were sold very much higher in 1876. 
1421 Q. At what rate were you selling them during that year? 
A. From $5 to $10 per volume. 

Q. During the whole of 1876. 

A. I think during the whole of 1876. I think really down to 
about the time that Callaghan and Freeman, the reporter, made the 
trade. 

Q. And that arrangement between Callaghan and Freeman was 
made in 1877,in February, as near as J can recollect ? 

A. That is my recollection. 


Adjourned to Monday, June 14, at 10 o'clock. 


SATURDAY, June 14th—10 o'clock. 
In pursuance of notice to the defendants the complainant, with 
lis solicitor, appeared before the master, and, the defendants failing 
to appear, complainant moved to proceed ex parte in the absence of 
defendants ; whereupon the master postpoved further taking of evi- 
dence until Monday morning, June 16, at 10 o’clock a. m., at which 
time he will pass upon this application. 


Monpbay, June 16th—10 o’clock a. m. 
In pursuance of adjournment parties appeared before the master, 


and the taking of evidence was then postpaned until Tuesday, June 
17th, 1884, at 10 o’clock. 


Trespay, June 17th, 1SS4—10 o’clock a. m. 
1422 ‘Testimony in behalf of defendants as to the damages sus- 


tained by the infringement of volumes 39 to 46, inclusive. 
embraced in the supplemental bill. 


And thereupon defendants, to maintain the issues on their part 
as to the damages sustained by the infringement of volumes 39 to 
46, inclusive, of the Illinois: Reports, embraced in the supplemental 

. bill of complaint, offered the following evidence : 


A 
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1423 [In pursuance of adjournment parties appeared before the 
master, when the following evidence was introduced on behalf 
of defendants by Mr. High: 


Mr. Hicu: I offer in evidence the summary of the number of 
volumes sold, cost, receipts, and other details made by the witness, 
James E. Callaghan, identified and described by him in his exam- 
ination by counsel’ for complainant, the same being marked De- 
fendants’ Exhibit 1 to James E. Callaghan’s evidence, and hereinafter 
set forth. 

Mr. Cornran: We object to the evidence, as the larger part of it 
has not been proven at all. We only interrogated as to two or three 
of the columes 


And thereupon defendants read in evidence the deposition of 
Thomas H. Flood as follows: 


THomas H. Foon, a witness called on behalf of the defendants, 
being sworn, was examined in chief by Mr. Hiacu, and testified as 
follows: 


Q. State your name in full. 

A. Thomas H. Flood. 

Q. Do you reside in Chicago ? 

A. Yes, sir. 

Q. What relation do you sustain to the firm of Callaghan & Co., 
and how long have you been connected with the firm ? 

A. Iam now a member of the firm, and have been for years— 
three years. 

Q. Before that time what connection did you have with the firm, 

and during what period ? 
1424 A. Some years prior to that I was connected with it as a 
clerk, looking after the manufacturing department, largely. 

Q. You were constantly in and about the store and connected with 
the business ? 

A. Yes, sir. 

Q. Do you remember the fact of the stipulation that was entered 
into by defendants not to sell vols. 3 to 46, about the 9th day of 
March, 1881 ? : 

A. Yes, sir. 

Q. What disposition, if any, was made by the defendants of these 
vols. 39 to 46, excluding y. 40, immediately after that stipulation ? 

A. My recollection is that at that time the volumes were taken 
from the shelves and put in bins and shortly afterwards boxed. 

> What was done with the boxes ? 

They were nailed up and stored away in our basement. 

b What is the fact as to whether any of these were sold or given 
away or taken out of the store in any way from that time on? 

A. None that I know of. We gave positive instructions at that 
time to all the clerks. All concerned understood very well that none 
of these volumes were to be moved. 
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Q. How long did they remain in that condition, stored 

1425 — and when were they brought up into the store again? 

. To the best of my recollection, they were not changed or 

moved in any way until we moved our quarte rs from Clark to Mon- 
roe street. 

Q. These you moved with the rest of your stock ? 

A. Yes, sir. 

Q. Still keeping them boxed up? 

A. Yes, sir. 

Q. How long did they remain in that condition ? 

A. They remained there until some few weeks ago, when there 
was an order from the court here to have them counted. 

Q. Who counted them ? 

A. This Clements. 

Q. He is the same Clements who has testified in this case ? 

A. Yes, sir. 

Q. What was done with reference to counting them—lI mean as to 
bringing them upstairs or anything of that kind ? 

A. The boxes were put on the elevater and brought upst: irs and 
unpacked in my presence and put on the ledge there, each number 
of volumes by themselves. They were packed again after the count- 
ing. 

Q. Were they immediately repacked and stored away again ? 

A. Yes, sir. 

Q. Did you hear Mr. Clements’ testimony on that part, as to the 

books being exposed on the shelves as if offered for sale ? 
1426 A. No, sir. 


Q. He has stated, in substance, that he found them as if 


ready or offered for sale; is it a fact they were not placed on the 
shelves ? 

A. They were on the ledge, placed there for a matter of con- 
venience. They were brought there from the basement, were taken 


from these boxes, and put on the ledge, each volume by themselves, 


as I say—not on the shelves, but on “the ledge—and were brought 
up immediately prior to his coming into the store. 

Q. That same day ? 

A. Yes, sir; not five minutes before. 

Q. Were they packed up again? 

A. Yes, sir. 

Q. Were they offered for sale after the stipulation ? 

A. No,sir. This relates, of course, to the bound volumes, Mr. 
High. 

Q. I will ask you where the sheets were. 

A. In the store-room all the time. 

Q. Were any of these sold or offered for sale after the stipulation? 

A. No, sir. 

Q. Simply stored with the other unbound sheets ? 

A. Yes, sir. 

Q. As to v. 40, tell what was done with that after printed; what 
has been its condition since ? 

A. I found 40 printed when I came here first. 
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1427 Q. In what condition ? 

A. To the best of my recollection, some 100 copies bound 
and stored away in the bin that had been printed prior to my com- 
Ing in. : 

Q. Have any of those been sold since that time or given away ? 

A. Not since I came here; no, sir. 

(). How many of the edition of v. 40 that was printed have been 
disposed of in any way—given away or otherwise—if you know? 

A. I have not refreshed my recollection on that; the record shows 
four copies, I believe. 

Q. Where are those four copies, if you know; who has them ? 

A. Lam not quite positive as to that—whether four or six; I pre- 
sume that two of those copies must be—this is something I hav’n’t 
looked up. You had one of them. 

©. Given me when the bill was filed, as to v. 40, to examine with 
reference that; is not that a fact? 

A. Yes, sir; there’ was another volume, which was taken by Mr. 
Cole, then in the employ of Callaghan & Co., as book-keeper, for the 
purpose of measuring the type, so as to give an order. He took a 

copy of all that were published at the time, and, as a rule, 
1428 measured at the time. A copie got into the hands of one of 

the editors, Mr. Ewell, and it is possible that two copies were 
sent to Washington for copyright purposes. I am not positive as to 
that. 

Q. That has been your usual practice, always to send two copies of 
your books ? 

A. Yes, sir. 

Q. State, if you know, whether Mr. Myers has one copy of that 
v. 40. : 

A. I was told he had a copy of it, but I do not know of my own 
personal knowledge. 

Q. Where did you get the copies of v. 40 which have been sold 
since this stipulation was entered into and which are shown in the 
exhibit of the witness Clement to have been sold; from what 
source ? 

A. They have been purchased, many of them, from Mr. Myers 
indirectly. 

(). They were of Mr. Myers’ edition, were they not ? 

A. Yes, sir; all of them. 

Q. What is the fact as to whether since this stipulation you have 
purchased, directly or indirectly, any copies of Mr. Myers’ edition 
of the other volumes, 39 and 41 to 46, inclusive, and have resold 
those to your customers ? 

A. Yes, sir; quite a few. 

QQ. What do you mean by quite a few? 

A. Quite a number; perhaps I had better say I couldn’t say just 

how many. We have purchased them in a general way, 
1429 upon demand, as many as eight and ten ata time—purchased 

them for the purpose of filling up the set; other times, per- 
haps, we would send and get one or two volumes, and two or three 
at other times. 
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Q. Were these purchases directly from him or sometimes through 
other parties ? 

A. Through others in every case. 

Q. Did Mr. Myers decline to sell you these volumes ? 

A. I could not say that Mr. Myers had ever declined to sell them 
to me personally, but there has not been a very friendly relation 
existing between the two firms since I have been connected with the 
house. From that time to this there has been no account between 
the two houses. 

Q. The ordinary trade relations between houses have not existed 
between the two? 

—. Whatever has been done Mr. Myors has got our books through 
other parties, and we have done the same way. 

Q. Have you been actively engaged in selling in the store since 
connected with it? 

A. Yes, sir. 

Q. Fix the date, if you cau, when you became connected with the 
firm. 

A. In January, 1878. 

Q. Now, what has been the market value of defendants’ volumes 

1 to 31 Ills. Rep. from that time on ? 
1430 A. That depends a little on how they sold, in sets or other- 
wise. 

Q. State both ways. 

A. The lowest price I should fix, in sets, at $5 per volume ; in odd 
volumes, ranging from $6.50 to $7.50. Many of the early volumes 
are not stereotyped, and the stock is not uniform in price. 

Q. How many and which ones are not stereotyped, from 1 to 31? 

A. Vols. 2 to 18, inclusive; however, since that time, during the 
past two or three years, we have stereotyped a few of these volumes, 
some three or four. 


Cross-examination by Mr. CoTruRan: 


Q. Mr. Flood, who fixed the market price of defendants’ volumes 
that you have just spoken of; was it your firm who fixed it or who? 
A. The price was pretty well established when I joined the firm. 
I couldn’t.testify as to who it was or how it was done. 
Q. Didn’t the defendants control the market of new copies of these 
volumes? 
A. Yes, sir; at that time. There possibly might have been a few 
scattering ones, but my impression is that we controlled them. 
Q. Didn’t they practically fix the price? 
A. I presume the price was fixed by them, but prior to my engag- 
ing with the firm. | 
143] Q. Mr. Flood, is there any way by which you can tell the 
exact number of copies of each of the volumes, 39 to 46, in- 
clusive, that your firm purchased directly or indirectly from Mr. 
Myers and sold since the stipulation of March, 1881? 
A. No, sir; I shou!d judge not—the exact number of copies. 
Q. Do you know how many of each or either of these volumes 
your firm so purchased and sold ? 


Che. 
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A. No; I could uot testify to the exact number; we bought more 
of one number than another; quite a number in the aggregate, 
though. 

Q. "Now, do I understand you, Mr. Flood, when you say that after 
the stipulation of March, 1881, there were no copies of vols. 39 to 46, 
inclusive, sold that you know of no copies being sold, or that there 
were in fact none sold by the defendants ? 

A. I testify in this way: I am pretty active about the business 
there; put in as many hours as anybody does; am there until the 
store closes usually. 

Q. I simply want your knowledge as to what I am to understand 
by your answer. 

A. There were no copies of our stock sold; none to my knowledge. 

Q. Then, your answer is that there were none of thuse copies of 
the disputed edition sold after that time, of your knowledge? 

A. Not to my knowledge, and I should certainly know if they 

were sold. 
1432 Q. Mr. Flood, after the stipulation of March, 1881, did your 
firm purchase and recall any second-hand copies of what is 
called the Callaghan edition of either of these volumes? 

A. Lam inelined to think we have. [think we have not ques- 
tioned as to what edition it was when we bought second-hand vol- 
umes. 

Q. Have you any second-hand copies of either of these volumes 
on hand now, 39 to 46, inclusive? 

A. My impressions are that we have not. 

Q. Have you any means of telling the exact number of second- 
hand copies of the Callaghan edition of vols. 39 to 46, inclusive, that 
you purchased and resold since the stipulation of March, 1881? 

A. No; I should say not; not anything definite, because we, per- 
perhaps, have bought some for cash and no record would be made 
of them; not many, however. 

Q. Mr. Flood, in looking over the books of Callaghan & Co. there 
are a number of instances where there are sales of Illinois Reports 
there marked, “ Partly second-hand ;” is there any mode by which 
you can tell which volumes included in such sales were second-hand 
und of what edition ? 

A. No; not to say just what volumes were second-hand, but I am 

sufe in saying that in all cases 39 to 46 weresecond hand. I! 
1433 am safe to testify to that unless possibly some few might have 
been bought of Mr. Myers. 

(). I want to ask you is there any means by which you can tell 
from your books which volumes ineluded in the sale were the second- 
hand coples ? 

A. That is utterly impossible. 

(J. Was there any means by which Mr. Clement, in making the ex- 
amination he did of your books and the tabulative st: itement, could 
determine which volumes included in the sales where they are 
marked part second hand, which of the volumes were the second- 


») 


hand copies 
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A. No; there was nothing on the books showing, I guess, unless 
in isolated cases. 

Q. Not unless stated in the book ? 

A. No, sir; not that [ know of. 

Q. Is any other book kept by you from which that information 
could be derived ? 

A. No, sir. 

Q. How many men have been connected with the firm of Calla- 
ghan & Co. since March, 1881, and have been engaged in selling 
books for them ? 

A. There has been some six or eight, I should say. 

(. Were the sales all made in the store or not ? 

A. No; there have been some sales made on the road—by men on 

the road—our canvassers. 
1434 Q. I notice in my questions in relation to the purchase and 
sale of second-hand copies that I have limited them to March, 
1881. Would your answers apply to purchases and sales of second- 
hand copies prior to that date, as to whether you could tell the num- 
ber purchased and sold ? 

A. Our custom in that respect has been the same throughout ; if 

is common with the trade generally. 


Redirect-examination by Mr. Hicu: 


Q. Please describe what is known as the manufacturers’ book, 
from which Mr. Clements states that he took his figures as to the 
number of volumes manufactured ; describe how kept. 

A. The book known as the manufacturers’ book is an account of 
each book published by us—simply as an account of an individual— 
the expense of manufacturing the book, expense of plates ; first, paper 
and next press-work, then an entry showing the number of volumes 
manufactured. The next entry we have there is showing the num- 
ber of volumes bound from the binder, the balance of the sheets, as 
a rule, going to the store-room, and are taken from the store-room 

from time time in lots of ten to twenty, thirty, fifty, or one 
1435 hundred numbers, and as the bill is rendered it is charged 
up to that edition—charged up separately as to an individual. 

Q. Is that a book of original entries, in which these transactions 
are entered from day to day as they occur ? 

A. Yes, sir; each item is charged up to the book. 

Recross-examination by Mr. CoTHRAN: 

Q. Were not the majority of the entries in the manufacturers’ book 
shown to Mr. Clement kept in pencil ? 

A. Yes, sir—that is, — the best of my knowledge. 

Q. Have you no other copy kept in ink ? 

A. No, sir; we have but one—that is, we had an earlier one, but 
it is filled up. We have no duplicate copies. 

Q. Will you, during this examination, produce the one kept in 
ink ? 

A. I have not testified that we have any kept in ink. 

Q. You have two manufacturing books, have you not ? 
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A. What I mean to say is we have one that has been in use for a 
year back and one taken up when that was filled. It is our own 
manufacturers’ book to-day. There are no duplicate entries. 

Q. Will you kindly bring into the court the one which you call 
your credit manufacturers’ books that the master may see them? 

A. I do not know as to that; I presume so; I do not pre- 
1436 sume we have any objections to bringing them both in. 
[f the master will look and see them we will be pleased to 

bring in both books. 

Mr. Hiagu: One is a continuation of the other, I understand ? 

A. Yes, sir. 


By Mr. Hien: 


Q. When you boxed these copies of books after the making of the 
stipulation in March, 1881, as you have testified, what, if anything, 
was done with reference to making an actual count of the volumes 
then stored away ? 

A. There was a list of the number of copies of each volume made 
out at that time. 

(. From an actual counting ? 

A. Yes, sir. 

(). What was done with that list? 

A. The list was enclosed in an envelope and put in the box with 
the books—that is, each envelope showing the contents of the box— 
that is, the list enclosed in the envelope, [ should say. 

Q. And these books, you have testified, remained in the same con- 
dition until opened for the purpose of being counted by Mr. Clement 
au few days ago? 

A. Yes, sir. 

Q. In what condition did you find these copies when you opened 
them for Mr. Clement to count them with reference to the compari- 

son of the number originally counted ? 
1437 A. I counted the number of copies of each volume, com- 
paring with the list for the purpose of verification, and I 
found it to be correct. 

. You have already stated that no copies of 39 to 46 were sold 
by the defendants of their edition during this period. [ask if any 
had been sold would you be likely to know it? 


Mr. Coruran: I object to the question. 

A. | would. 

(). What is the fact as to whether you personally have handled 
the sets of Ills. Rep’s that have gone out of the store-room ” 

A. I paid particular attention to odd volumes and sets going out 
of the store while with the firm. 

(. You are not engaged in travelling? 

A. No, sir. 

(). And your duties have been wholly in the store? 

A. Largely so. Yes, sir; I may say always. 


ad eypeyvse 
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By Mr. CoTHRAN: 

Q. Who made this list you speak of that was put in the box? 

A. One of the clerks. 

@. Did you take any part in making the list’? 

A. No, sir; in fact, it had escaped my attention up to the time of 
: opening the box, when-Mr. Clement wanted to count the 
1488 books. I had some recollection of some of the young men 

getting instructions to make out a list and enclose with the 
box. 

Q. \What is the date of it? 

A. I couldn’t say as to that. 

Q. Where is it? 

A. I think it has been destroyed, but I am not positive; it may 
be with the books now. 

Q. Where was it kept after it was put in the envelope until next 
seen ? 

A. With the box of books. 

@. In the box ? 

A. I think that one was in the box and the other tacked on the 
outside and sealed. It is possible that both of them were tacked on 
the outside. 

@. Then I understand a list was made for each of the boxes ? 

A. Yes, sir. 

@. When were those lists last seen ? 

A. They were seen upon opening the boxes and counting them, 
some few weeks ago, with Mr. Clements. 

Q. Were they shown to Mr. Clement? 

A. No, sir; not that I know of. 

(. Are they in existence now ? 

A. I couldn’t state as to that. 

Q. Will you please ascertain and produce them, if you have them ? 

A. Yes, sir. 

Q. Mr. Flood, can you account for how the four to six or 
1439 whatever number of copies of v. 40 of defendants’ edition got 
out of your store? 

A. I think that there are four‘copies that have gotten out of the 
store. They got out in this way: As near as I can remember, | 
think that the copy in Mr. High’s hands was called for by him for 
the purpose of examination. The second copy was taken by Mr. 
Cole; I presume — took it himself, but was authorized todo it; had 
a right to do it for the purpose of making his measurement, and 
after making his measurement he ret ained a copy, as was the case 
in all of our ‘publications. The third copy was in the hands of Prof. 
Ewell. I cannot think howit reached him. He told me some time 
ago—I think he told Mr. Clark and I—he was the editor engaged in 
editing some of the volumes of these series. It was a sort of an 
editorial copy. The fourth copy can be accounted for, [ think, be- 
yon- a question of doubt. 

Q. Did the firm of Callaghan & Co. purchase Mr. Ewell’s said 
Ills. Rep’s? 
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A. I cannot positively say; I think they did, though. They went 
into the hands of another party, whether we purchased them or they 
were purchased by others. 

@. Do you have any personal knowledge of any copies of y. 40 

being sent to the Librarian of Congress? 
1440 A. No, sir; my impression is that they were not sent there; 
still I couldn’t swear positively as to that. 

Q. You filed the title page, did you not? 

A. That I couldn’t say; it was prior to my entering the firm. 


And thereupon defendants read in evidence the deposition of 
Sheldon A. Clark as follows: 
JUNE 17, 1884. 


SHELDON A. CLARK, a witness ealled on behalf of defendants, 
being duly sworn, was examined in chief by Mr. Hiaa, and testified 
as follows: 


Q. Are you one of the defendants in this case and one of the firm 
of Callaghan & Co.? 

A. Lam. 

(). And you have been a member of the firm since when ? 

A. Since July 1, 1875. 

(). Do you remember the circumstances of the stipulation made 
by the defendants March 9, 1881, not to sell vols. 39 to 45 until 
further orders? 

A. Yes, sir; I was notified of it. 

Q. How soon ” 

A. My impression is the day after the stipulation was made. I 
think the stipulation was made in the evening and I knew the next 
morning; that is my impression. 

(). What was immediately done by the defendants with these vols. 
39 to 46, exclusive of 40, to which I will refer in another question ? 

A. They were stored away, with instructions not to touch them 

or sell them—not to dispose of them in any way: 
144] Q. Were those instructions given to all of your employés? 
A. Yes, sir. 

(. In what manner were they stored ? 

A. They were taken from the shelves and stored in the basement, 
in bins or in boxes—I think first in bins and a short time after in 
boxes—tirst taken below in bins, then taken out of the bins and 
boxed, and have remained in that condition since. 

. Were they very soon afterwards boxed ? 

A. Yes, sir; and have remained so since, except when opened for 
examination. 

Q. To be counted by Mr. Clement ? 

A. Yes, sIr. 

Q. Have any of them been sold by the defendants or given away 
by them since the making of that stipulation? 

A. To the best of my knowledge, there have been none sold or 
given away since that time. | 


628 BERNARD CALLAGHAN ET AL. VS. EUGENE B. MYERS. 


Q. You know that they remained boxed up until counted by Mr. 
Clement? 

A. Yes, sir. 

Q. What was done as to reboxing or restoring them after Mr. 
Clement made the counting? 

A. I was present when ‘the books were taken from the boxes. 
Mr. Flood and I were present, although he took the most active 
part in it, and I saw the books repacked. 

Q. On the same day ? 
1442 A. The same day, within a short time—within a few min- 
utes—after. 

Q. And they have remained in that condition ever since? 

A. Yes, sir. 

Q. I will ask whether any of these volumes have ever been of- 
fered for sale or exposed on the shelves of the defendants for sale or 
otherwise offered since that stipulation ? 

A. No, sir; none of our stock on hand at that time has been 
offered for sale. 

Q. What was done by the defendants with v. 40 immediately 
after it was reprinted ? 

A. A small number of these books were bound; I think the bal- 
ance were stored. 

Q. What was done with the copies of your edition of vy. 40 that 
were bound ? 

A. The book has never been published; never sold. A few copies 
were bound, as I say; I do not know how many, and I think that 
four or six may have been put into the hands of, or gotten into the 
hands of, parties, but not as sales. 

Q. What was done by the defendants with the copies of v. 40 
bound, aside from these four or six that you speak of? 

A. They were stored away and remain in our store in the base- 
ment. 

Q. In boxes or cases, packed up? 

A. They were stored in the basement, but whether packed or not 
I couldn’t say positively. 

Q. Were any ever sold by the defendants. 

A. No, sir. 
1443 Q. From what source did the defendants obtain the copies 
of v. 40 which they have sold during this controversy and 
which Mr. Clement mentions in his Ex. A? 

A. They were procured in different ways: some were bought 
second hand from people and others bouglit through parties who 
bought them from Mr. Myers. They were “all bought either second 
hand or indirectly through Mr. Myers. 

Q. Were they all Mr. My ers’ edition ? 

A. Yes, sir. 

Q. W hat is the fact as to whether your firm have sold any copies 
of Mr. Myers’ edition of vols. 39 to 46, excluding v. 40, since this 
stipulation ; and, if so, from what source have you obtained them ? 

A. Yes, sir; we have sold copies of his edition. We obtained 
them in the same manner that we did y. 40. 
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Q. That is, either second hand or indirectly through Mr. Myers? 

A. Yes. sir. 

Q. What is a fact as to whether the receipts shown on the sales 
books of the defendants for vols. 39 and 41 to 46 during the period 
in controversy are greater or less than the actual amounts received 
by the firm for these volumes ? 

A. The system of selling books in sets was to sell the set at a cer- 

tain price, had a fixed price for the set, then deduct, either as 
1444 a matter of convenience or as a matter of satisfaction, a cer- 

tain price for the volumes that were not furnished, which 
was usually larger than the price received for these books. 

4 by whom was that price deducted generally fixed? 

In many cases fixed by the customers themselves as a matter 
of Si pa iction or guarantee that they were to get those books. Some- 
times it was fixed “by ourselves simply as a matter of convenience. 

Q. Now, was that price at which they were deducted and at 
which they were afterwards reported sold when the sale was com- 
p — d generally greater or less than the price really received ? 

. I can speak from personal knowledge, having sold more sets 
<< an anybody else connected with the business, that the price was In 
all cases larger than larger than the actual price received. The price 
deducted was always larger than the price received in all cases. 

(). Have you been familiar with the market price of vols. 1 to 31, 
inclusive, of the defendants’ Ills. Rep’s since your connection with 
the firm ? 

A. Yes, sir. 

Q, What has been the market price of the defendants’ volumes 1 
to 31, inclusive, since the spring of 1877 ? 

A. At that time the price of vols. 2 to 18, inclusive, in the 

1445 spring or winter of 1877, prior to the time we began the re- 

print of vols. 19 to 3l—the price of those books, 2 to 18, was 

$6 per volume, whether in sets or otherwise ; previous to our pur- 

chase from Gilbert 86 when sold in sets. In February, 1877, we 

made an announcement of the reprint of vols. 1 and 19 to 38, inclu- 

sive, 21 volumes, $6 when sold separately, and $5 when sold in sets. - 

The price, $5, in sets of 21, $105, or $6 for odd‘volumes; and that 
was the price they were sold at. | 

(. Were the prices substantially the same during the period in 
which you were selling your edition of 39 to 46? 

A. The price has never been less, to my knowledge—that is, as a 
rule. The rule was tv sell at this price. In isolated cases the price 
may have varied one way or the other. 

(). What has been the condition of vols. 1 to 18 as to being stereo- 
typed or otherwise? 

A. There are none stereotyped. There is a limited stock of some 
of these volumes, and they are always held on that account higher. 
| cap say here that there was a limited stock of these books at the 
time we purchased them previous to beginning the reprint of these 
volumes | to 18, inclusive. 

(). What is a fact as to whether any copies of defendants’ edition 
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39 and 41 to 46 were given away to editors and friends or other- 
wise, if you know? 
A. There were copies so given away. 
1446 Q. Are you able to state how many ” 
A. I could not state how many. The number usually de- 
pends upon the man. 
. Did some go to the press for review ? 
A. Yes, sir. 
Q. That is your usual custom ? 
A. Yes, sir; our usual custom is to be very liberal. 
q. How many do you send to the Librarian of Congress ? 
A. Two copies. 


Cross-examination by Mr. CoTHRAN: 


Q. When did you go into the employ of Callaghan & Co.? 

A. The first day of February, 1571. 

Q. How long a time did you travel for that company as a sales- 
man ? 

A. More or less from the first of April, 18 
almost constantly up to 1879. 

®. How has it been since 1879” 

A. I traveled part of the time during the year 1880 and a little in 
the early part of 1881. 

Q. Down to what time in 1881? 

A. I was engaged not exactly in travelling a good portion of the 
winter of 1881. I was away from the store up to some time in May. 
I could not state exactly when. | 

Q. From the first of January, 1881,down to May, 1881, what por- 

tion of the time were you in the store? 
1447 A. I could not exactly say as to that. [was away from the 
store up to 1879, and after that I was at the store a good deal 
of the time. From the first of April, 1872, until the first of January, 
1880, my business was principally away from the store as a travelling 
salesman. , 

Q. What portion of the years 1880 and 1881 were you absent as 
a salesman from the store? 

A. I should say more than half the time during 1880 and very 
little of the time during 1881. I couldn’t tell exactly, but I never 
traveled so extensively since 1879. | 

Q. Have you not traveled any since May, 1881 ” 

A. I may have traveled some. I couldn’t say positively. 

Q. Since January, 1877, how many salesmen have Messrs. Calla- 
ghan & Co. employed, including members of your firm ? 

A. I should say seven or eight, but I couldn’t say positively. 

Q. How many of these were traveling salesmen ? 

A. All the men engaged as salesmen were traveling salesmen, en- 
gaged exclusively for that purpose. 

@. Mr. Clark, in looking over the sales books of the defendants 
there are a number of instances where there are entries of sales of 


‘ 


2, until, I may say, 
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sets or parts of sets of Illinois Reports, including volumes in 
1448 question, where they are entered as part second hand. Have 

you any means of telling which of the volumes in these sales 
were the second-hand books? 

A. No, sir; we have no means of telling all the volumes that were 
second-hand or all that were new. 

Q. You kept no record from which that fact could be definitely 
learned ? 

A. We kept no record in the case of Illinois Reports any more 
than we did in the sale of other sets sold part second hand. 

Q. Where there are sets part second hand there is no means of 
ascertaining which volumes are the second-hand volumes? 

A. Not at this time; no, sir; not after the books were shipped, as 
a rule. . 

Q. After the publication of 39 to 46, inclusive, by defendants did 
they repurchase and resell any copies of these volumes, or either of 
them, of the Callaghan edition (the volume- in question, 39 to 46)? 

A. We may have purchased and probably did some of the vol- 
umes, 39 to 46, inclusive, of the Callaghan edition second hand. 

Q. Have you the means of- telling how many copies of either of 
these volumes you so purchased and resold ? 

A. I have no means of telling the exact numbers of such copies. 

(). Have you any means of determining the number of copies of 

the Myers edition of the volumes in question that your firm 
1449 have purchased and sold since February, 1881? 
A. Our custom in purchasing the second-hand books was 
not to make a note of the editions. 

(. Then your answer. is you have no means. 

A. We have no definite means of determining the number of 
copies sold, but there were a great many. 

(). Have you any knowledge how the four, five, or six copies of 
v. 40 of the Callaghan edition that you have spoken of got out of 
the defendants’ store into the hands of other persons? 

A. Nothing further than has been gone over in the testimony of 
Mr. Flood. 

Q. You have no doubt that from four to six copies of that volume 
are afloat somewhere, have you? | 

A. I understand that there are three or four copies, exclusive of 
the copies sent to the Librarian of Congress, that cannot be accounted 
fur—that is, they are not in stock. 

Q. Do you know the fact, Mr. Clark, that any copies of v. 40 were 
sent to the Librarian of Congress? 

A. No further than that it is our usual custom; [ do not know 
that they were, but that is our custom. 

Q. When you speak of there being no copies of vols. 39 to 46 

sold after the stipulation of March, 1881, do you mean to be 
1450 understood that no copies were sold, or that you have no 
knowledge of any being sold? 

A. None of the copies on hand at that time have been sold since 
the stipulation was made. 

Q. Have you been in the store all the time since then? 
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A. No, sir; I have not been there all the time, but I have been 
there most of the time, and then I know that the order was impera- 
tive to everybody connected with the business that no copies were to 
be sold ; they were boxed and put away, and are now in our posses- 
sion. 

Q. Mr. Clark, when was v. 39 reprinted by the defendants ? 

A. I cannot fix the date of its publication. 

Q. Who printed v. 39 ? 

A. I cannot state that without reference to the books. I may say 
here that it has not been my custom to give much, or any, or very 
little, attention to the manufacturing part of our business. The time 
that book was published I was traveling on the road. 

Q. You have the means of telling who stereotyped, printed, and 
bound the different volumes, 39 to 46, inclusive, have not you? 

A. I suppose that our books will show. 

Q. Mr. Clark, you spoke of the price of volumes that were not de- 

livered at the time of sales and which were deducted on your 
1451 books as being greater than the price you received. Can you 
state any instance where that was the fact ? 

A. Yes, sir. 

Q. Proceed. 

A. I can state instances where the price deducted was made im- 
perative upon the part of the purchaser that it should be more than 
three times or twice the value of the reports deducted. One case 
where I sold several reports to the firm of Lyon & Kilpatrick, of 
, they deducted $100 for 11 volumes.’ They were to hold back 
$100 until the set was complete. The books sold at that time at 
$4.50 per volume when sold in sets, 

(. Can you name any other instance ? 

A. Yes, sir; C.O. Anthony, Missouri. I could name a good many, 
if necessary, where I spent half a day. I think the price deducted 
for a very few volumes was $50. I know one Thanksgiving I spent 
the whole afternoon upon the question of the amount to be deducted 
for a few volumes, being so much in excess of the price that was 
asked, and I can state here in connection that the price deducted by 
inyself was $5 per volume; sometimes $4, but at that time it was 
quite frequent that purchasers told me they could get Mr. Myers’ 

books for $3.50, and if I would deduct $5 per volume they 
1452 would get the books, and it was upon these conditions that 
the reductions were made. 

Q. Do I understand you, Mr. Clark, that the price stated on your 
sales books, no time delivered with the set were deducted furnish no 
indication of the price at which sold ? 

A. The price that appears on our sales books is fixed-in two ways ; 
it furnishes a price greater than the book was sold at. 

Q. Does it indicate in any way the price at which the book was 
sold ? 

A. The sale of the set itself is an indication of the price at which 
the books sold. 

Q. The price of the set ? 

A. Yes, sir; not as individual volumes. 
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Q. What I want to ask you, Mr. Clark, is where a certain number 
of volumes deducted from a set at the time delivered and the price 
set opposite these volumes deducted in your sales book, does that 
price indicate the price at which these volumes sold? 

A. It indicates a greater price, as a rule, than they were sold at. 

Q: Does it indicate the price at which these volumes sold? Yes 
or no, if you please. 

A. It does not. 

Q. Did the firm of Callaghan & Co. purchase a number of copies 
of different volumes of Illinois Reports, vols. 1 to 18, inclusive, of Mr. 

Gilbert, of St. Louis? — | 
14538 A. Yes, sir; sheets and bound copies. 
Q. When was the purchase made? 

A. I cannot state. 

Q. About what year? 

A. I cannot fix that, even; it was previous to the publication of 
any of these volumes, though. 

(). 39 to 46? 

A. Yes, sir. 

Q. How large a number of copies did they purchase of Mr. Gil- 
bert ? 

A. It was a limited stock ; I couldn’t state the number of them. 

Q. Did they purchase Mr. Gilbert's entire stock of these volumes? 

A. They purchased his stock ; yes, sir—that is, I suppose so. 

Q. At what price per volume? 

A. It was a purchase that was made previous to my being a mem- 
ber of the firm, and I couldn’t state. 

(). Mr. Clark, after the purchase by defendants from Mr. Gilbert, 
of St. Louis, didn’t defendants control practically the market of 
vols. 1 to 31, Ills. R., inclusive ? 

A. They might, after the purchase. 

Q. Is it not a fact that they did? 

A. At the time the purchase was made vols. 1 and 19 to 38, in- 
clusive, were out of print. 

Q. I am only asking as to31. Since that purchase haven’t 
1454 they practically controlled the market price of vols. 2 to 31, 
inclusive ? 

A. I suppose of new copies they have. 


Adjourned to Wednesday, June 18, 2 p. m. 


WeEpDNEsDAY, June 18, 1884—2 o'clock p. m. 


Tuomas H. Froop recalled for further examination by Mr. 
COTHRAN: 

Q. Mr. Flood, who did the composition of vols. 39 to 46, inclusive? 

A. G. J. Titus & Co., v. 39; David Atwood, v. 40; Mills & Co., 
vols. 41 and 42; David Atwood, 438, and | am not quite sure, but I 
think that David Atwood did the composition of v. 44; David At- 
wood, vols. 45 and 46. 

Q. Where did T. J. Titus & Co., David Atwood, and Mills & Co, 
transact business ? 

SO—336 
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A. T. J. Titus & Co. were located in Chicago; David Atwood, in 
Madison, Wisconsin, and Mills & Co., Des Moines, Iowa. 

Q. Who did the press-work of vols. 39 to 46, inclusive? 

A. The press-work was done by Haslett & Read of v. 39; v. 40, 
by David Atwood; vols. 41 and 42, by Mills & Co. I think vols. 
43 and 44, by ‘David Atwood—that is, to the best of my knowledge— 
and vols. 45 and 46, by David Atwood. 

Q. Who did the binding from 39 to 46, inclusive ? 

A. Vols. 39, 40, and 46, by Cox & Co.; vols. 41, 42, 43, and 44, by 

Cox & Co., to the best of my knowledge, but [am not quite 
1455 sure of the last. 
(. Who stereotyped them ? 

A. I do not know as I could give. you that information, because 
the stereotyping was not done in all cases by the parties taking the 
contract from us—that is, they had a printing office and did the 
composition and then sublet. I think it is safe to say Cox & Co. 
had a foundry. They had then, and I presume they have now, and 
Mills & Co. had one. 

Q. That includes all but one? 

A. Titus & Co. sublet. 

Q. Did you let contracts for printing and stereotyping these dif- 
ferent books? 

A. Yes; we let the contract and agree upon a price, so that if we 
make contract with a man like Titus, who has no foundry, he gets 
the stereotyping done where he chooses. 

Q. Cox & Co. are a firm in this city ”? 

A. Yes, sir. 

Q. Mr. Flood, can you tell when the firm made a purchase of a 
number of copies of volumes 2 to 18, inclusive, Ill. Reps., the num- 
ber of copies purchased, and the price at which purchased ? 


Counsel for defendants objects to the question and instructs the 
witness that he is under no obligation to answer without further 
order of the court. 


Q. Mr. Flood, do the firm of Callaghan & Co. possess means of 
furnishing an answer to the last question ? 
1456 A. So far as my search—I made something of a search— 
[ find no invoice on file. 

Q. If such a purchase as my question called for had been made 
ana a purchase of considerable quantity, wouldn’t your books fur- 
nish evidence of the purchase ? 

A. I cannot say as to that. I do not know what the firm’s system 
of doing business was at that time. I know what it does now and 
what it has been doing since I became a member of it. 

Q. At the time of the transaction between Callaghan & Co. and 
Mr. Gilbert were you a member of the firm or in the employ of the 
firm ? 

A. Neither. 


Defendants rest their proof. 
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Mr. Hicu: I| also offer for the examination and use of the com- 
plainant and the master the 25 sheets referred to by the witness, 
James Callaghan, in his testimony concerning the statement or sum- 
mary of his, marked Ex. 1, already marked; not in the record, but 
submitted for the use of all parties. I also state that I shall use in 
urgument before the master and before the court such portions of 
the testimony and the depositions previously taken as may be perti- 
nent to the inquiry before the master. 

It is stipulated that the signatures of all witnesses introduced by 
either party to their depositions may be waived. 


1457 Before Bennett. 


Monpay, July 7th, 1884—2 o’clock p. m. 

Counsel for parties again appeared, and counsel for complainant 
moves the master to rule upon the objection made on the 17th ult. 
to Defendants’ Exhibit 1, offered by them in evidence, which mo- 
tion is argued by counsel, and the master takes the same under ad- 
visement. 

By Mr. Hig: Counsel for defendants states that the witness, 
James Callaghan, who produced and identified the exhibit marked 
Defendants’ Exhibit 1, left the city for Europe a few days after com- 
plainant closed his proof on this hearing, supposing that no further 
testimony was desired from him, and counsel for defendant is ready 
and willing to produce this witness for further examination or cross- 
examination concerning this exhibit or any other branch of the case 
upon his return, about September 1. 

By Mr. Corurkan: Counsel for complainant states that the testi- 
mony taken on reference to the master, Bishop, concerning vols. 32 
to 38, inclusive, shows that a witness by the name of George W. 
Beck prepared the statement of expense of publication and sale of 
the volumes on which the columes of expense contained in the paper 

which the defendants now offer in evidence is based; that 
1458 Mr. Beck is now in the city of Chicago, and can be called as 

a witness, and that the testimony also shows that Mr. James 
Callaghan was not the book-keeper of Callaghan & Co. at the time 
these expenses were incurred. The statement of expense made by 
Mr. Beck and included in James Callaghan’s statement do not cover 
the last two or three years in which the proofs as to the volumes 
now on hearing show sales were made. 


EK. B. Myers vs. CALLAGHAN & Co. 
JuLY 2Nb, 1884. 


Counsel for parties being present, the master stated at the time. 
Defendants’ Exhibit 1 was offered in evidence the complainant's 
counsel objected to its intreduction on the ground that, except as to 
first four columes, showing the number of volumes, the number of 
copies of each volume, the total receipts, and the average receipts 
per volume, the same was not proven by any evidence in the case; 
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the question as to the admissibility of the exhibit as a whole was 
reserved, and I ain now asked to pass upon this question. The wit- 
ness James E. Callaghan, when first introduced and questioned on 
behalf of the complainant, was asked to prepare a statement 
1459 showing the items included in the first four columes of this 
Exhibit 1. Subsequently he appeared again as a witness 
and exhibited, in connection with his testimony, twenty-five sheets 
covering the matters inquired about by complainant’s counsel. He 
also, in that connection, stated that he had prepared the paper sub- 
sequently marked Defendants’ Exhibit 1 as a summary of these 
twenty-five sheets. Complainant’s counsel asked what the paper 
was, simply with a view of its identification, and then proceeded to 
inquire with reference to the four columns at the feft hand of Ex- 
hibit 1, and on the subjects involved in those columns the witness 
testified. In answer to the question, whose sole object was identifi- 
cation of the paper, the witness made a voluntary statement with 
reference to the remaining columns, embracing the total cost, among 
other items. This was, in substance, all the evidence which was 
given by the witness with reference to Exhibit 1, except so far as 
relates to the first four columns above referred to. I do not think 
that this evidence, which was solely in the way of identification of 
the exhibit, and in which the witness’ attention was not particu- 
larly called and he was not questioned with reference to the accu- 
racy of these additional columns, so far proves these additional col- 
umns, embracing the items “stereotype and composition,” 
1460 “paper,” “ press-work,” “binding,” “editorial work,” “expense 
account,” and “total cost,” of Exhibit 1, in these respects ob- 
jected to, that they can be considered as evidence in the case. 
Hence, I must rule that, so far as these additionel columns are con- 
cerned, and which are above referred to, the exhibit will not be 
treated as evidence on this reference sufficient to establish the facts 
claimed in these columns, and it will be necessary to introduce fur- 
ther proof upon those subjects, the ones of which the master holds 
to be upon the defendants; to which ruling of the master the de- 
feudants, by their counsel, excepted. 
And thereupon defendants read in evidence the deposition of 
Edward J. Hanlon, as follows: 
Tuurspay, July 31, 1884—2 o’clock p. m. 
EDWARD J. HANLON, a witness called on behalf of the defendants, 
being duly sworn, was examined in chief by Mr. Hiau, and testified 
as follows: 
. Q. State your name in full, your age, residence, and occupation. 
A. Edward J. Hanlon; age, twenty-seven; occupation, book- 
keeper; residence, Chicago. 
Q. How long have you been engaged in the business of book- 
keeper ? 
A. Seven years, 
Q. Are you connected with the firm of Callaghan & Co in any 
way; if so,in what capacity, and for how long have you been so 


engaged ? 
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A. I have been connected with the firm as book-keeper for 
1461 about three years; not quite three years. 

Q. Have you recently made an examination of the books 
of Callaghan & Co. to determine the cost of their volumes of Illinois 
Reports, including 39 and 41 to 46, inclusive, involved in this case ? 

A. I have. 

a. What book or books did you examine for that purpose? 

The manufacture-’s book. 

o. That is the same which has already been referred to in the 
evidence in which a record is kept of all books manufactured by 
them ? 

A. Yes, sir; it is. 

(). State whether that book contains all the information concern- 
ing the cost of stereotyping and composition, paper, press-work, and 
binding of these volumes. 

A. Yes, sir; it does. 

(). From what source or book did you obtain the information as 
to the cost of the editorial work ? 

A. I took it from the ledger account of the different parties who 
did the work on these books. I will state further that it was after- 
wards verified by the journal. 

(). Have you examined also the statement prepared by the wit- 
ness, James E. Callaghan, which is marked “ Defendants’ Ex. 1” in 
this case, with reference to the cost of producing these volumes ? 

A. I have. 

1462 (). I will call your attention to the fifth column of that 
statement prepared by the witness, James E. Callaghan, headed 
“stereotyping and composition.” State whether that does or does 
not correctly represent the cost of the stereotyping and composition 
of these volumes in question as you found it upon | your examina- 
ar of the books. 
. It represents it correctly ; yes, sir. 

Q Does that include changes, if any, that were made in the plates, 
as appears by the manufacture-s’ book ? 

A. It does. 

Q. So that the figures given in this fifth column of “ Defendants’ 
Kx. 1” represents the entire cost to the defendants of the stereotyp- 
ing and composition of the volumes in question, including such 
cha anges as were afterwards made on the plates, over the first cost? 

A. "Yes, sir; it does. 

Q. I will sak you to state what amount appears to have been paid 
for changes and corrections of the plates on any of these volumes, 
beginning with v. 39; state first the original cost of the stereotyp- 
ing and com position and then the changes and corrections in plates, 
giving the items separately. 

A. V. 39, July 31, 1878, defendants paid $661.80 for the 

plates. 
1463 (). That includes the stereotyping and composition, does it 
not ? 


A. Yes, sir. 
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Q. If they paid anything for changes or corrections on the plates — 


of v. 39 state what amounts and under what dates. 

A. December 17, 1878, paid for corrections $178.32; January 4, 
1879, for changes, $467.55. 

Q. Were any changes or corrections made in the plates of vols. 
41, 42, or 43? 

A. No, sir. 

Q. How was it with regard to v.44? State what was paid for 
the composition and stereotyping originally, giving the date, and 
then state what, if any, change was made and what was paid for 
such changes of the plates, giving the dates. 

A. February, 1878, we paid for the original plates $774.32; for 
changes, April 18, 1879, $690.12. . 

Q. Were any changes or corrections made in the plates of vols. 45 
and 46, as appear by the books’? 

A. No, sir; there were not. 

Q..I will call vour attention to the sixth column of “ Ex. 1,” pur- 
porting to give the cost of the paper used in these different volumes, 
and state whether you found that correctly given in this column for 
each of the volumes. 

A. Yes, sir; I find that is correct. 

Q. The seventh column is headed “ press-work.” What do you 

find as to whether that does or does not correctly represent 
1464 the amount paid by the defendants for the press-work on these 
different volumes ? 

A. I find it correct. 


Q. The eighth column purports to give the cost of binding of 


these different volumes. State whether that does or does not cor- 
rectly represent the binding as you found upon your examination 
of the books. 

A. Upon examination I find that the cost of binding is a little 
more than is given on this “ Ex. 1.” There is a slight discrepancy 
in this “ Ex. 1.” 

Q. You made ita little more than the witness, James E. Callaghan, 
made it? 

A. Yes, sir. 

Q. But you prefer to give his figures because they are smaller; is 
that it? 

A. Yes, sir; that is it. 

Q. The next column is headed “editorial work.” I think you 
said you obtained that from the ledger account, which was verified 
by the journal ? 

A. Yes, sir. 

Q. State the result of your examination of the cost of the edito- 
rial work ascompared with that of James E. Callaghan, as shown 
on this “ Ex. 1;” whether more or less. 

A. I find considerable more than what is down on this exhibit, 
but prefer to put them in as they are here, because they are sinaller. 

Q. The next column is headed “expense account, 17 per cent.” 

From what source did you obtain the information as to the 


1465 expense being 17 per cent. of these sales? 
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A. I found it on the exhibit already put in evidence in this case 
by Mr. Beck. 

Q. You read his deposition, did you, and examined his exhibit? 

A. I did; yes, sir. 

(). State whether you figured out yourself this 17 per cent., making 
the compilation in your own figures; and, if so, whether the col- 
umn in “ Defendants’ Ex. 1,” under the head of “expense account, 
17 per cent.,” correctly represents the expense of these sales. 

A. Yes. sir; it does.., 

Q. Your figures tally exactly with those of James Callaghan ? 

A. Yes, sir. 

Q. On what did you figure this 17 per cent.; what did you take 
17 per cent. of in order to obtain this result shown in this column ? 

I took 17 per cent. of the total receipts. 

Q. For these different volumes in question ? 

A. Yes, sir. ! 

®. The last column in this exhibit is headed “ total cost.” Did 
you compute that; and, if so, how does it compare with that made 
by the witness, James E. Callaghan ? ) 

3 I computed it and found it to be correct. 

How did you make up that column or computation ? 

A By adding the six last columns together. 

Q. And that last column represents the total cost of pro- 
1466 ducing these volumes upon that basis of computation ? 
A. Yes, sir; it does. 

Q. Then, if I understand you, the result of your examination cor- 
responds exactly with that of James E. Call: ighan as shown in his 
statement marked “ Defendants’ Ex. 1,” except that you make the 
cost of binding a few cents more than his and the cost of editorial 
work more than his? 

A. Yes, sir. 


Counsel for defendants again offers in evidence the statement 
marked “ Defendants’ Ex. 1” as prepared by the witness, James E. 
Callaghan, and identified by him and the present witness. 


Q. Have you made an examination for the purpose of determin- 
ing the dates of the publication of each of these volumes? 

A. I have; yes, sir. 

«). You may give the date of the publication of each volume. 

A. V. 39, January 25, 1879; v. 41, April 26, 1879; v. 42, Decem- 
ber 10, 1878; v. 43, September 23, 1878; v. 44, April 26, 1879; v. 
15, March 19, 1879; v. 46, October 28, 1878. 


Counsel for plaintiff being absent and plaintiff being present in 
persou, it is stipulated that counsel for plaintiff may hereafter enter 
any objections which he may think proper to the testimony of this 

witness, and the further hearing is continued until such time 
1467 in September as may be agreed upon by counsel, when coun- 
sel for plaintiff may cross-examine the witness if he desires 
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And thereupon the defendants read in evidence the continuation 
of the deposition of Edward J. Hanlon upon further cross-examina- 
tion as follows: 


WEDNESDAY, Sept. 17th, 1884—2 p. m. 


EpwarRp J. HANLON, a witness on behalf of defendants, recalled, 
cross-examined by Judge CoTHRAN, testifies: 


Q. Mr. Hanlon, were you connected with the firm of Callaghan 
& Co. during the time of the publication andthe sale of vols. 39 to 
46, inclusive, Illinois Reports? 

A. No, sir; I was not connected with them during the ) pastion- 
tion of those books. 

Q. When did your connection with that firm commence ? 

A. August, 1881. 

Q. Were there any sales made of copies of either of these volumes 
since August, 1881? 

A. No, sir; not that I am aware of. 

Q. Have you, then, any personal knowledge of any of the matters 
pertaining to the publication and sale of these different volumes 
that you have testified about? 

A. Nothing further than I knew there was a suit pending in the 
court here at this time; no, sir. 

Q. The only knowledge you have about these matters as to which 

you have testified is derived from the examination of the 
1468 books of Messrs. Callaghan ? 
A. Yes, sir. 

Q. As to the correctness of these books you have no personal 
knowledge? 

A. No, sir; I have no personal knowledge. 

Q. Then your testimony that you gave in chief is based’ upon en- 
tries which you found in books owned by Messrs. Callaghan & Co.? 

A. Yes, sir. 

Q. Entirely ? 

A. Yes, si 

Q. And these entries were all made prior to your connection with 
the firm ? . 

A. Yes, si 

Q. In rat testimony-in-chief, in relation to volume 39, you said 
that on July 31st, 1878, defendants paid $661.80 for the plates, in- 
cluding stereotyping : and composition ; that eon on Decem- 
ber 17th, 1878, they paid for corrections $178.32; January 4th, 
1879, they paid $467.33. Explain what you mean by corrections 
and changes i in that testimony. 

A. I cannot explain that further than the book. The manufact- 
urers’ book stated that it was for corrections in plates. 

Q. And you have no other knowledge than what appears by those 
entries ? 

A. No, sir. 

Q. Is that so in relation to your testimony as to changes in other 

‘umes ? 


») 
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1469 A. Yes, sir. 

(). You testified in relation to the 17 per cent. on the ex- 
pense account; from what source did you derive your information ? 
A. From the statement that was handed in here by Mr. Beck. 

(). Where is that statement ? 

A. It is on file here as an exhibit. I do not know where it ts. 

Q. Then, Mr. Hanlon, what you referred to as Mr. Beck’s state- 
ment is a consolidated statement; is it not in the column showing 
the expense for different things ? 

A. Yes, sir. 

Q. And you were speaking from a statement that is annexed to 
the deposition of Mr. Beck on file in this case ? 

A. Yes, sir. : 

Q. In the statement to which you refer are there any items given 
which go to make up this 17 per cent. or to show how it is made up? 

A. Yes, sir: as | remember his statement there are items of that 
kind. 

Q. Is the statement which I now show you, marked Exhibit A to 
the deposition of George W. Beck, the one you referred to in your 
testimony? 

A. Yes, sir; it is. 

Q. In arriving at the 17 per cent. did you compute it on the 

figures taken in this statement of Mr. Beck’s? 
1470 A. No, sir; I did not compute it. I just took those figures 
as it is given here in his testimony. I did not compute his 
statement. 

Q. Then you didn’t figure out the 17 per cent. yourself, did you? 

A. No, sir; not on that statement. I did not. 

Q. On what statement, then, did you figure it out? 

A. On this statement (indicating). 

Q. Then you figured it on the statement prepared on the hearing 
in relation to vols. 39 to 46, inclusive, by James E. Callaghan, did 
you not? 

A. Yes, sir. 

(.. Have you any personal knowledge of the correctness of the 
figures contained in the statement of George W. Beck or that of James 
ky. Callaghan to which you refer? 

A. No personal knowledge of the figures in the statement of George 
W. Beck in regard to this amount here—this 17 per cent. on the total 
receipt, I guess it is. I did not figure this statement (indicating). 

Q. State what you did in relation to the exhibit prepared by James 
ky. Callaghan in arriving at the 17 per cent. 

A. I did not figure this 17 per cent. in any way; we took the 17 
per cent. from this statement that was sworn to by Mr. Beck. 

Q. Then do I understand you that you figured the 17 per 
1471 cent. on the items contained in the third column, “ total 
receipts,” of James E. Callaghan’s exhibit? 

A. Yes, sir; I did. 

Q. Was that all you did to compute this 17 per cent. on the total 
receipts ? 

A. Yes;. that was all. 

81—336 
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Q. And the total receipts you took from the statement prepared 
by James E. Callaghan ? 
A. Yes, sir. 


And thereupon defendants read in evidence the further deposition 
of James E. Callahan as follows: 
SEPTEMBER 17, 1884. 


JAMES E. CALLAGHAN, a witness on behalf of defendants, recalled, 
examined in chief by Mr. Hiau, testifies: 


Q. Mr. Callaghan, were you absent in Europe when Mr. Hanlon 
was examined concerning the sales and cost of producing vols. 39 to 
46, inclusive? 

A. I was. 

@. When did you return ? 

A. On the 23d of August. 

Q. Look at the statement which vou identified in your former ex- 
amination concerning the sales and cost of production of vols. 39 to 
46, inclusive, of vol. 40, and which is marked Defendants’ Exhibit 
1], and state if you prepared that. 

A. I did; yes, sir. 

Q. State what the different columns in that statement repre- 
1472 sent, begenning at the first. 

A. The first column gives the number of the volume, the 
second the number of copies of each volume sold, the third column 
the total receipts for each volume sold, the fourth column the aver- 
age receipt per volume, the fifth column the cost of stereotyping and 
composition, the next column the cost of paper, the next cost of press- 
work, the next cost of binding, and the next cost of editorial work, 
and the next the expense account, and the last column the total cost 
of the books solid by us. 

Q. I observe three other columns on this exhibit. State what 
they represent. 

A. The first of these three columns represents the number of the 
series, the next the number of copies of each volume printed by us, 
and the third the number of copies of each volume bound by us. 

Q. From what source did vou derive the information contained 
in this exhibit, beginning first with the number of copies sold ? 

A. The number of copies sold, the total receipts, and the average 
price per volume | got them from our sales books by the examina- 
tion of each sale of these volumes made as recorded on our books. 

The column covering the cost of stereotyping and composi- 
1473 tion, the cost of paper and press-work, and the cost of bind- 

ing I got from our manufacturing book. The editorial work 
I got from our accounts. The expense account was taken from the 
deposition of George W. Beck,and the final column is the sum- 
ming up. 

Q. And from what source did you derive the information ? 

A. As tothe number printed and bound, I got that from our man- 
ufacturing book. 
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Q. Are these sales books and manufacturing books books of orig- 
inal entry in which these transactions were recorded as they oc- 
curred ? 
A. Yes, sir; to all intents and purposes. 
Q. I will ask you whether this exhibit is or is not a correct state- 
nent of the number of these volumes produced and sold and of the 
amount received for them and of the cost of their production ? 
A. As far as I know, sir, it is absolutely correct. There may be 
some clerical errors, of course. 
Q. How much time did you spend on this examination ? 
A. I couldn’t say exactly, but a great deal of time. 
(. It extended over several weeks, did it not, in connection with 
your other duties ? 
A. Yes, sir. 
Q. And you have submitted:to counsel on the other side, 
1474 in your former examination, sheets showing in detail the 
data as tothe number of volumes sold and the price received, 

have you not? 

A. Yes, sir; the work of which this is the result. 

Q. These 25 sheets produced and submitted under your former 
examination ? 

A. Yes; I think that is the number; yes, sir. 

(. Is this exhibit, then,a correct statement of the matters therein 
set forth ? 

A. To the best of my knowledge, yes, sir. 


Cross-examination by Mr. CoTHRAN : 


Q. Mr. Callaghan, did you submit to complainant’s counsel any 
statement other than the one now before you showing the basis of 
the 17 per cent. now excluded ? 

A. No, sir. 

Q. Mr. Callaghan, have you prepared any statement in detail 
showing the data from which you make upthe column “ total cost” 
in that consolidated statement” 

A. No, sir; it is merely an addition on that of the columns pre- 
ceding it—the six columns preceding that of the “ total cost.” 

@. This column, headed “ total cost,” is the result of adding to- 
gether the six preceding columns, is it; adding, respectively, “ stereo- 
typing and composition,” “ paper,” “ press-work,” “ binding,” “ edi- 

torial work,” and “17 per cent. expense account?” 
L475 A. It is the result of adding together the columns headed 
“stereotyping and composition,’ “ paper,’ “ press-work,” 
“ binding,” “ editorial work,” and expense account; yes, sir. 

(). Now, I want to know what you mean by 17 per cent., expense 
account, and why you included that column in your consolidated 
statement. 

A. My understanding of that is the deposition of George W. 
Beck shows that it cost us 17 per cent. of our gross sales to carry on 
our business, and therefore we applied that 17 per cent. to the gross 
sales of these volumes of the Illinois Reports 1n question and ob- 
tained the column headed “ expense account, 17 per cent.” 
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Q. That is, you predicated that column headed “ expense account, 
17 per cent.,” upon the statement made by George W. Beck, do you? 

A. Base it on the statement made by George W. Beck; yes, sir ; 
the computation we based on that. 

Q. Where is George W. Beck ? 

A. I suppose he is in the city; he was a few days ago. 

Q. Did you make the statement upon which the 17 per cent. was 
computed as shown by the deposition of George W. Beck ? 

A. No, sir. 

Q. What part, if any, did you take in the preparation of that 

statement or exhibit to Beck’s deposition ? 
1476 A. As far as my recollection serves me, I had nothing 
whatever to do with it. 

Q. Then have you any personal knowledge of its accuracy ? 

A. I have not; no, sir. 

Q. And in computing this 17 per cent. you have assumed the 
correctness of his figures ? 

A. Yes, sir. 

Q. I call the attention of the witness to Exhibit A of the deposi- 
tion of George W. Beck, of which he has made mention, and ask 
him if he knows, and, if he does, to state, what items constitute 
the aggregates in the second and third columns of that exhibit. 

A. I do not know; I suppose Mr. Beck’s testimony shows it. 

Q. Then you have no knowledge of your own as to what com- 
poses those two columns, have you ? 

A. No positive knowledge ; no, sir. 

Q. Have you any personal knowledge? 

A. No, sir. 

Q. Nor of their accuracy ? 


A. Nor of their accuracy. 

Q. Mr. Callaghan, do you know what was the original cost of the 
stereotype plates, including composition and stereotyping, of v. 39, 
Illinois Reports ? 

A. The cost, including composition, stereotyping, alterations 

Q. I am asking you the original cost—not for alterations. 
1477 A. No, sir; I do not. According to Mr. Hanlon’s state- 
ment, taken from our manufacturing book, the original cost 

of plates — $361.80, including stereotyping and composition. 

Q. Mr. Hanlon hastestified that there were subsequent sums paid, as 
appears by your manufacturing book, for alterations and correc- 
tions in v. 39. What do you know about that? 

A. I do not know anything about it. [-—— 

Q. Do I understand you that you do not know whether there was 
any additional sum paid for alterations and corrections in the 
stereotype plates in v. 39? 

A. Yes, sir; there was. I knowit from this exhibit, or testimony, 
rather, of Mr. Hanlon. 

Q. Are you able now to state, and, if so, from what source, 
whether there was any sums paid for a!terations or corrections or 
changes in the stereotype plates of v. 39? 

A. Yes, sir; from the manufacture-s’ book now produced I find 
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that on December 17, 1878, we paid for corrections in the plates 
$178.32; on January 4, 1879, paid for changes in the plates $467.33. 

Q. Now, Mr. Callaghan, please explain what you mean by these 
sums and why they were paid—for what purpose. 

A. Well, in this instance, where the corrections amount to so 
much, that must have been because, for some reason that I do not 
know, the original plates were destroyed, or portions of them de- 

stroyed, necessitating the making of new ones to a great 
1478 extent, causing this additional cost. 
Q. Do you know the reason why that was done? 

A. No, sir; Ido not. I was not connected with the business at 
that time. 

Q. Do you know what the alterations or corrections or changes 
were that were made? 

A. No, sir. 

(). Who does know? 

A. I do not know that. I was not connected with the firm at all 
then, and was not thinking about Illinois Reports in those days. 

@. I call your attention to v. 44. 

A. Yes, sir. 

(). What sums are charged in your tabulated statement for alter- 
ations and changes in the stereotyped plates of v. 44 and under what 
dates? First state, if you will, the original cost of the stereotyped 
plates and then the sums paid for changes, if any. 

A. According to this book we paid, in February, 1878, for the plates 
$774.32, and on April 18, 1879, we paid for plates again—changes ; 
that was in parenthests—$690.12. 

Q. Do you know what necessitated the changes or what the 
changes were ? 

A. Ido not. The same answer that I made to the question as to 
v. 39 will apply to that, as far as my knowledge is concerned. 

Q. Do you know who does know? 

A. No, sir. 
1478} Q. Mr. Callaghan, have you had in your possession a tran- 
script made from the books of Messrs. Callaghan & Co. by 
Messrs. Hawley and Clement? 

A. There was such a book that I was looking over before I left 
for Europe. I put it in the vault, and when asked for it by Judge 
Cothran to-day I found it in the vault in the same place. I suppose 
it had been there ever since. 

(). When did you receive it? 

A. I do not know the exact date; somewhere in the latter part of 
May, perhaps. 

Q. Did you hear Mr. Clement and Mr. Hawley testify as wit- 
nesses ? 

A. [heard most of their testimony. I guess that is Mr. Clements’, 
not Mr. Hawley’s. 

Q. You have seen the consolidated statement marked Exhibit A 
Mr. Clement annexed to his deposition ? 

A. I think so; yes, sir. 

Q. Have you taken the transcript made by Mr. Hawley and Mr. 
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Clement and compared it with the books of Callaghan & Co. to see 
whether it is correct or not? 

A. No, sir. 

Q. Have the defendants taken any means to verify it that you 
know of? 

A. None that I am aware of—that is, to verify it fully. 

Q. And it has been in possession of defendants from some time in 
May until to-day ? 

A. I suppose so. I found it in the vault where I placed it. 


1479 Redirect examination by Mr. Hien: 


Q. Do you remember the circumstance of Mr. Myers sending an 
expert book-keeper after Mr. Beck had given his deposition as to the 
expense account for the purpose of verifying the figures as to the ex- 
pense ? 

A. I do; yes, sir; I remember such a man coming in there sent 
by Mr. Myers. : 

Q. Who was the expert sent, if you remember ? 

A. His name wa- Blanchard, I think. 

Q. Wasn’t it Badger, a former banker here? 

A. Yes; I believe so. 

2. A. C. Badger ? 

A. Yes, sir; A. C. Badger. 

Q. State, if you know, what was done by Mr. Badger at that time 
with reference to examining as to the expense and the data from 
which Mr. Beck had made up his statement of the expense. 

A. To the best of my recollection, he went over with Mr. Beck—the 
source from which Mr. Beck compiled his statement—through the 
different books in use during the time the statement covered, and, I 
suppose, verified Mr. Beck’s work, so much so that he satisfied him- 
self; at least he so expressed himself before leaving the store. 

Q. Just tell what he said, if you know, the substance of it. 


A. I cannot tell positively. I have a general recollection of 


1480 his being satisfied with the statement as shown by Mr. Beck, 
and that he so expressed himself before leaving. 

Q. You mean that you cannot state the words exactly ? 

A. No, sir... 

Q. You only recollect the substance of what Mr. Badger said ? 

A. Yes, sir. 

Q. I will ask whether all the books and datéa were furnished him 
that covered the account of expense ? 

A. Ev-rything that was used by Mr. Beck; ev-ry facility was 
afforded him; Mr. Beck devoted, I think, most of his time while Mr. 
Badger was making the examination and aided him to make it 
thoroughly. 

Q. Were you present in the counting-room ? 

A. Perhaps all the time—if not, most of it—while Mr. Badger was 
there, engaged, however, on other business. 

Q. This was done within a few days of Mr. Beck’s deposition, was 
it not ? 

A. That is my recollection. 


— 
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Recross-examination by Mr. CoTHRAN : 


Mr. Coruran: I ask to strike out the testimony on the redirect 
examination as not being pertinent to anything that is called out by 
the complainant. | 


Q. Where is Mr. Badger? 
148] A. I do not know; I do not know that I ever saw him 
before. 
Mr. Cornran: They should call Mr. Badger. 
The Court: Did he testify in the case before ? 
A. No, sir. 


Counsel for defendants states that he has offered the testimony 
concerning Mr. Badger’s examination for the purpose of showing 
that the complainant is now estopped from reopening the account of 
expense. 

Mr. Hicu: I now offer in evidence the statement marked De- 
fendant’s Exhibit 1, prepared by the defendant, James E. Callaghan, 
and concerning which he has just testified. 

Judge CorHran: I object to the statement being in evidence for 
the reason there is not sufficient proof here upon which the master 
could find as to the correctness of the column headed “expense ac- 
count, 17 per cent.,” and from the testimony of James E. Callaghan 
in relation to vols. 39 and 44 the large sums for alterations and 
changes in the stereotyped plates are not sufficiently accounted for 
to warrant the master to find that they should be entitled to them 
as deductions. 

[ ask further proof before this is received on these heads. The 

master reserves his opinions until he has further examined 
1482 the evidence. It is stipulated that the charge for stereo- 
typing and composition is composed, 4 for composition and 
4 for stereotyping. 
Defendants rest. 
Adjourned to meet Friday, September 19, 1854, at 10 a. m. 


Bennett, 1. 


I’ripay, September 19, 1884—10 a. m. 


And thereupon the following proceedings were had concerning 
the further cross-examination of the witness Georce W. Beck, who 
had previously been called as a witness in behalf of defendants: 

Parties reappeared before the master. 

Whereupon the master said: During the examination of James 
KE. Callaghan, on the 17th inst., | was asked to rule upon two ques- 
tions, which were then taken under advisement : 

First. Complainant’s counsel moves to strike out so much of the 
evidence of the witness Callaghan as relates to the examination 
inade by Mr. Badger of Exhibit A to the evidence of George W. 
Beck upon a former reference to Mr. Bishop, another master of this 
court, which evidence was to the effect that said Badger was acting 
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as an expert of complainant, examined the exhibit as such, and 
failed to make any objection to it. Counsel for the defendants limits 
the purpose for which this evidence is offered to that of showing 
that complainant is estopped from reopening on this reference to 
me, and attacking the accuracy of that exhibit, limiting the ob- 

ject of the evidence to that purpose. I think it proper to 
1483 allow it to remain in the record. 

As in my finding upon this question of estoppel I may not 
give the effect to this evidence contended for by counsel, and the 
court may be asked to pass upon my ruling, I think it fair to the de- 
fendanis that the evidence should remain in the record. I there- 
fore overrule the motion of complainant’s counsel to strike out this 
portion of the evidence of the witness Callaghan, reserving the right 
to give such weight to the evidence as I may think it should have. 

Second. Defendants’ counsel offered in evidence Exhibit 1 to 
James E. Callaghan’s evidence, including the sixth, seventh, eighth, 
ninth, tenth, eleventh, and twelfth columns of the exhibit, being 
“stereotyping and composition,” “paper,” “ press-work,” “ binding,” 
“editorial work,” “expense ac.,” and “total costs,’ respectively. 
Complainant’s counsel objects to the introduction of this exhibit on 
the ground that no sufficient foundation is laid for it. The evidence 
relied upon to support this exhibit consists of the evidence of George 
W. Beck, above referred to (including Exhibit A), and that of 
James E. Gallaghan and E. J. Hanlon. The evidence of the latter 
witnesses assumes the accuracy of Exhibit A to Beck’s evidence, tn- 

cluding the columns headed “ general expense,” “total ex- 
1454 pense,” and “expense average.” These witnesses do not pro- 

fess to have personal knowledge upon the subject-matter of 
these columns, or, in fact, to have other knowledge in respect to 
them than that derived from the evidence of Mr. Beck. It is 
contended on the part of the defendants that Exhibit A to Beck’s 
evidence having been taken in the case some years ago, though 
before-another master and on another reference, and the exhibit 
having been examined and the subject investigated by Mr. Badger 
at that time, the complainant is estopped from reopening the 
question and attacking the accuracy of the exhibit, and that it is 
binding upon the master and court on this reference tome. The 
former references — Messrs. Bishop, master of this court, involved an 
accounting with respect to other and different reports than these 
involved in the accounting on this reference. As | am advised, 
those accountings have advanced no further than to the master’s 
reports on that reference. This accounting with respect to the reports 
involved here is so far independent of the scope of that reference that 
I cannot consider mere lapse of time and failure on the part of the 
complainant to assail Exhibit A to Beck’s evidence on that reference 
and the fact that Badger at the time the reference was pending before 

Mr. Bishop examined this exhibit and failed to object to it, as 
1485 estopping the complainant on this reference from assailing 

the accuracy of Mr. Beck’s evidence, including Exhibit A. 
Upon looking into Mr. Beck’s evidence it will be seen that there 
was included in the column of “general expenses” the salary, or 
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what was tantamount to the salary, of four of the defendants’ mem- 
bers of the firm of Callaghan & Co., at the rate of $3,000 per an- 
num, and amounting in the aggregate to an average of more than 
$12,000 per annum. It does not seem to me that defendants, in- 
fringing a copyright, have a right to charge and add their salaries, 
as appears to have been done here, as a part of the cost of produc- 
tion of the articles made in infringement of a complainant’s copy- 
right, and, as at present present advised, I should exclude those 
amounts from the cost of production. This exclusion will render 
the columns of the Beck Exhibit headed “ general expense,” “ total 
expense,” and “expense average ” as entirely unreliable as evidence 
to establish the amounts and percentages claimed to be shown by 
these columns. The evidence of Mr. Beck, by the terms of the 
order of reference, as I understand, is to be considered by me on 
this reference, but, so far as relates to the columns headed “ general 
average,” “total expense,” and “average expense,” is not 
1486 so proven that I can assume them to be correct. The col- 
umns headed “ expense ac.” and “ total costs” in Exhibit 1 
of James E. Callaghan’s evidence taken on this reference, being 
based wholly on those portions of Exhibit A to Beck’s evidence, 
must also be disregarded as evidence in this case, but there is more 
or less evidence tending to support the other columns contained in 
Exhibit 1 to James E. Callaghan’s evidence, and it will, therefore, 
be admitted in evidence and given such weight as in the light of 
the other evidence in the case it may seem to merit, and the ob- 
jection to defendants’ introduction of the exhibit is, therefore, over- 
ruled, subject to the views now expressed. Counsel for complain- 
ants states that he has no desire to require the production before me 
of defendants’ books or to re-examine them elsewhere upon the . 
question of the general expense of the defendants during the years 
covered by the manufacture and sale of the reports involved in this 
reference, but, as I understand, desires the reproduction of Mr. Beck, 
for the purpose of his further cross-examination in respect tothe items 
making up the several amounts given as the general expense of the 
defendants, as claimed in Exhibit A to his former evidence. To 
that extent I can see no objection to the further cross-examination 
of Mr. Beck. In order that the master and court may see 
1487 whether the remaining amounts, making up what is claimed 
as general expenses, after deducting salaries, should be allowed 
as general expenses. ‘The amounts making up these expenses should 
be calassified, so far as they are susceptible of it. This cannot be 
done so far as petty items are concerned, but the aggregate amount 
of these expenses is large, and it would seem as though the general 
character and classification of the larger items could be made. In 
the event of the further examination of Mr. Beck the books of the 
defendants will not be required to be produced, but the witness must 
be permitted to refresh his recollection of the items involved in that 
column of the Beck exhibit designated “ general expense” by a ref- 
erence to the books at the defendants’ place of business, should the 
witness find it necessary to refresh his recollection: 
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Thereupon counsel for complainant applied for a subpcna for 
George W. Beck, returnable at 2 o'clock p. m., which was accordingly 
issued and the further consideration of the case adjourned to that 
time. 


Fripay, September 19th, 1884—2 p. m. 


GEORGE W. Beck, called by complainant for further cross-exam1- 
nation, cross-examined by Judge CoTHRAN, testifies: 


1488 Mr. High, counsel for defendants, objects to any further 

cross-examination of the witness Beck as incompetent at this 
stage .f the cause, and because complainant is concluded from any 
further cross-examination of this witness by reason of the matters 
hereinbefore set forth, and because the complainant has long ac- 
quiessed in the fermer examination of this witness without objection 
and without question. ‘The master overrules the objection and states 
that the witness may be allowed to proceed ; to which ruling of the 
master counsel for the defendants excepts. 


Q. Mr. Beck, you were examined before Mr. Bishop, master in 
chancery on the reference on the original bill in this cause, on March 
26th, 1881, and you produced at that time before the master and 
annexed to your deposition a consolidated statement, marked Ex- 
hibit A to deposition of George W. Beck. I now present the original 
to you from the records and ask you if that was prepared by you. 


Mr. High, counsel for defendants, instructs the witness that he is 
not obliged to answer any further questions on cross-examination 
without the express order of the court to that effect. 


A. I should prefer to have the order of the court 


1489 The master rules that the witness answer the question. 
Mr. High, counsel for defendants, instructs the witness 
that he is not obliged to auswer under the ruling if the master or 
without the express order of one of the judges of this court, and 
requests the witness not to answer without such order of the court. 

Mr. CorHraAN: What is your answer to the question ? 

A. I shall prefer the order of the court. 

Mr. CorHran: [ ask the master to commit the witness for refusing 
to obey his instructions. 

Q. Mr. Beck, I place before you the origina! Exhibit A to your depo- 
sition of March 26th, 1881, and ask you what items the sum of 
$31,167.49, under the head of “ general expense,” was composed ? 

Mr. High, counsel for defendants, instructs the witness as before. 

A. I wish the ruling of the court. 


The Master: I think he should answer. 

Counsel for defendants again instructs the witness that he is not 
compelled to answer without the order of one of the judges of the 
court. 
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Mr. Coruran: Do you decline to answer ? 
A. Yes, sir. 
®. Of what items is the sum of $37,145.99, under the head of 
“general expense,” composed in the same exhibit? 


1490 Mr. High, counsel for defendants, instructs the witness 
that he is not compeiled to answer without the order of the 

court. 

The Master: I think he should answer the question. 


A. I decline to answer the question. 

Q. Mr. Beck, in preparing Exhibit A, to which your attention has 
just been called, did you prepare memorandum from the books of 
Messrs. Callaghan & Co., and from that memorandum did you make 
Exhibit A.? 


Mr. High, counsel for defendants, repeats his instructions to the 
witness. 
The Master: I think he should answer the question. 


A. I decline to answer. 
Q. If you made memorandum such as is mentioned in the last 
preceding question where are these memoranda, if you know? 


Mr. High, counsel for defendants, instructs the witness as before— 
that he is not compelled to answer the question without the order of 
the court. 

The Master: I think he should answer. 


A. I decline to answer. 


Mr. Cornran: Now, you honor, as the counsel for defendants has 

declined to comply with your honor’s ruling, made this forenoon, 

that Mr. Beck should be produced for further cross-examination, _ 
1491 and Mr. Beck being present in the court, and the counsel in- 

structing him to refuse to answer questions which are pro- 
pounded for the purpose of ascertaining the items that are included 
in the “general expense account,” I ask your honor to sustain my 
objection that the items in the exhibit which was offered in evidence 
as the basis of the 17 per cent. expense be sustained. 

The master rules that the further examination of the witness may 
be continued until Tuesday of next week, at 10 a. m., in order to give 
counsel an opportunity to present my rulings to one of the judges 
of this court, and that the witness reappear before the master at 
that time, and that unless proceedings be taken modifying or re- 
versing the orders of the master the objection will be sustained as 
to the column “ expense ac.” and “ total cost” of Exhibit 1, unless 
the counsel will be allowed to proceed with the cross-examination 
of George W. Beck. Further taking of evidence is now adjourned 
until Tuesday morning, at 10 o’clock, September 23, 1584. 

Theaboveand foregoing isa truetranscript of my rulings as master 
in the above case, and of the questions of counsel, objections of oppos- 

ing counsel, and answers of the witness, so far as answers were 
1492 made; and I certify that I am of the opinion that my rulings 
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were correct, and believe that the witness should be required to 
to submit to the cross-examination as ruled by me. 
JOHN I. BENNETT, 
Master in Chancery U. S. Court for the 
Northern District of Illinois. 


Turespay, September 23d, 1884—10 a. m. 


Counsel for complainant and defendants appeared in court and 
report to the master that they submitted the question involved in 
the refusal of the witness Beck to answer certain questions to Judge 
Blodgett, and he ruled that the witness should answer. 


GrORGE W. Beck, cross-examined by Mr. Coruran, testifies : 


Q. Mr. Beck, I call your attention to Exhibit A of deposition of 
George W. Beck filed in this cause in connection with your testi- 
mony taken March 26th, 1881, and ask you if you made that ex- 
hibit. 


Objected to by counsel for defendants.. 
Counsel for defendants objects to any further cross-examination of 
the witness on the same ground as heretofore given. 


A. Yes, sir. 

Q. Please state in what manner you prepared that exhibit. 

A. By going through the books of the concern for the various 
years. ; 

Q. You mean the books of the defendants ? 

A. Yes, sir. 
1493 Q. In going through the books did you make any memo- 
randum or data which you used in compiling this exhibit? 

A. Yes, sir. 

Q. Where are those memoranda? 

A. I don’t know; I think I destroyed them after I got through 
my testimony, but [ am not certain. 

Q. How long after the 26th of March, 1881, did you remain in 
the defendants’ employ ? 

A. About three months, I think; I think I left there in July or 
August; I have forgotten exactly the time. 

Q. Did you leave this memorandum with the defendants ” 

A. If I did not destroy them I left them there. 
Do you know whether you destroyed them or not? 
I do not; I think I did. 7 
Well, thinking a thing is one thing, but do you know? 
I could not say positively whether I did or not. 
. What was the occasion of destroying them, if you did destroy 
them ? 

A. I did not think they were of any further use. 

Q. Were you advised by anybody to destroy them ? 

A. No, sir; not to my recollection. 

Q. Will you swear that you did not leave them with the defend- 
ants ? 

A. No, sir. 


OrOre 
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Q. Then, is the sum and substance of what you wish to be 

1494 understood as saying that you do not know what became of 
them ? . 

A. Yes, sir; about that. 

Q. Can you tell me the items that constituted thesum of $31,167.49 
for general expenses in the year 1877? 

A. You mean of what they consisted ? 

®. Yes, sir. 

A. It was made up of salaries paid the members of the firm, ex- 
penses for advertising, freight, postage, and all the miscellaneous ex- 
penses of running the business. 

Q. How much was included in that aggregate sum for advertis- 
Ing ? 

A. I could not tell you. 

(). Have you any idea on the subject? 

A. No, sir. 

. How much was included in that aggregate item for freights ? 

A. I don’t know. 

Q. The amount included for advertising and freights can be shown 
by the books of defendants, can they ? 

A. Yes, sir. 

Q. And all items which went to make up that aggregate sum can 
be shown by defendants’ books? 

A. Yes, sir. 

(). Do the defendants’ books also show the items which went to 
inake up the aggregate sums charged in this exhibit for general ex- 

penses during the years 1877, ’78, ’79, and ‘80? 
1495 A. Yes, sir. 

(). Do these books also show the items, which make the 
aggregate charges for traveling expenses, in this exhibit for each of 
these years ? 

A. Yes, sir. 

(). Can you, without these books, give the items either of general 
expense or traveling expenses in either of these years ? 

A. I ean give you the item of traveling expense. 

Q. I mean the items which make up the aggregate ” 

A. No, sir. 

Q. Then you are unable to, as I undstand you, éo give any further 
information on the question of general expense and traveling ex- 
pense during these four years except such as appears by this consol- 
idated statement of yours, called Exhibit A, without further exam- 
ination of defendants’ books? 

A. No, sir; Ll am not. 

Q. And that would be true, would it not, of all the different 
columns contained in this Exhibit A, except the average which was 
computed upon the other columns? 


A. Yes, sir. 
? 


@. Complainant’s counsel asks defendants’ counsel to produce 
memoranda made by the witness Beck. 
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Mr. Hieu: I have asked Mr. Flood, one of the firm, to make 
diligent search for such memoranda, and he reports to me 
1496 that he has done so and cannot find them, and has no recol- 
lection of ever seeing them. Mr. Flood is present and can be 
examined on that point if it is desired. 
Mr. CorHran: We ask that our objection be sustained to the tes- 
timony so far as applies to the percentage of the expense of conduct- 
ing the business. 


Redirect examination by Mr. Hicu: 


Q. In making up the statement of expense annexed as an exhibit 
to your former deposition, please state in detail how you proceeded ; 
what books you examined. 

A. I used the cash books, journal, and ledger for the four years 
this statement consists of. 

Q. Is it not a fact that in that examination it was necessary for 
you to examine each item of the cash expenditure during that 
period ? 

A. Yes, sir; | went through the cash books from day to day and 
checked off any items charged on these separate columns, and any- 
thing that belonged to these columns that were credited through the 
journal in the same way, or rather charged to the expense account 
through the journal and credited to the various columns; and, after 
all these items were found, uf course I took the balance that was left 

for the total footing of the expense account for the year, which 
1497 made so much a month. 
Q. Is it not true that this required an examination of many 
thousand items ? 

A. Yes, sir. . 

Q. How much time did you spend in that examination ” 

A. I do not recollect how long it took me now. 

Q. You were then in the employ of defendants as book-keeper? 

A. Yes, sir. 

Q. About how much time, as you recollect, in connection with 
your other duties ? : 

A. I do not remember, really, how long it took; I have no-recol- 
lection of it at all. 

Q. Considerable time, did it not? 

A. Yes, sir; quitea time. I worked nights on it; nights princi- 
pally, as a matter of fact. | 

Q. You are not now in the employ of the defendants ? 

A. No, sir. 

Q. In what business are you engaged ? 

A. Expert accountant. 

Q. And your best recollection is, as I understand, that these mem- 
oranda were destroyed by you soon after your former examination ? 

A. That is the best of my recollection. I am almost positive that 
I destroyed them. 

Q. Do you remember the fact that Mr. Badger was sent by Mr. 
Myers to investigate this expense account soon after you made up 
your statement ? 
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1498 A. Yes, sir. 
Q. Have you any recollection as to whether you submitted 
these memoranda to him at that time? 

A. My recollection is that when Mr. Badger came in there I 
showed him the memoranda I had, from which I made*this state- 
ment up, in order to show him how I got at the various sums, and 
then he and I went through two months of the books _ skipping a 
month here and there, to see if it came anywhere near what my 
memoranda showed, and he said he was perfectly satisfied. 

Q. Did you give him all the information he desired? 

A. Yes, sir. 

Q. Did you afford him access to the books and papers? 

A. Yes, “/ anything that he asked. 

Q. What, i f anything, did he say when he got through ? 

A. Hes nid he was quite well satisfied—perfectly satisfied. 


Mr. Coruran: We object to the witness stating what Mr. Badger 
said. He is not a party to the suit. 


Q. In what shape were those memoranda, as you recollet—in what 
form ? 

A. I think they were loose sheets of paper. 

Q. In pencil or ink ? 

Pencil. 
1499 Mr. Coruran: How many books did you examine before 
making up the statement for these four years ? 

A. I don’t remember that. 

(. Have you any idea on the subject, sir? 

A. Well, there would be probably about two cash books in a 
year—eight or nine cash books—and I should think probably a 
couple of journals. I am guessing at that, you know; I have for- 
gotten. 

Q. How long was Mr. Badger in the defendants’ store on the occa- 
sion you speak of? 

A. I don’t remember now. 

®. Was he there on more than one occasion ” 

I think he came in twice, but I am not positive now. 

Q. Twice, when he made any examination, or once? 

A. Yes, sir; twice. I think my recollection is that he came back 
a second time for the purpose—for some special point he wanted to 
tind. Iam rather hazy on that. 

Q. On what kind of paper did you make these memoranda that 
you refer to—note paper, letter paper, or cap paper? 

A. | think it was on letter-head paper. 

(). About how many sheets were there? 

A. I don’t remember. 

~ Have you any idea? 

No, sir. 
Q Did the defendants, during these four years, have an an- 
nual adjustment of accounts or make any dividend of the 
1500 amount belonging to each—the profit—or did they draw out 
as much as they desired from time to time during the year? 
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A. Yes, sir; that is the way. 

Q. As they drew it out it was charged to them in their account? 

A. Yes, sir. 

Q. And when you made this statement which you call “salaries ” 
did you mean by that the aggregate sum that each of the partners 
drew out during the year ? 

A. No, sir. 

Q. What do you mean by that 

A. I mean the amount which was credited to each of the members 
of the firm for salaries due during the year. 

Q. Was that under any agreement in the articles of partnership ? 

A I believe so. 

Q. Well, have you seen the articles? 

A. No, sir. 

Q. Why do vou say you believe so? 

A. I can hardly tell you that; general impression, I guess. 


) 


Mr. Hiagu: Were you not instructed by the members of the firm 
that they were entitled to these amounts of salaries annually ? 


A. I was going to say 


Mr. CoTHRAN : I object to proving their own instructions to the 
witness. 


1501 The Witness: I was going to say that my recollection is 
that I was instructed by one of the members of the firm that 
they were to draw so much during the year. 

Q. And those are at the rates given in your exhibit? 

A. Yes, sir. 

Q. Do you include anything in those salaries as presented in your 
exhibit of salaries over and above the annual sum that you were in- 
structed they were entitled to as salaries ” 

A. I do not understand the question, Mr. High. 

Q. If, for example, there was an overdraft by any member of the 
firm above the amount you understood they were entitled to as sal- 
aries, did you include that overdraft in the salaries ? 

A. No, sir. This salary item here shows simply what each mem- 
ber of the firm was to draw, and that was credited to his account 
every year. 

Q. Was it done monthly ? 

A. Either monthly or—I think it was monthly. 

q. $250 a month, was it not? 

A. Yes, sir. 

Q. Except in one or two instances, when Andrew Callaghan drew 
more ? 

A. Yes, sir. 

Q. Now, isn’t it a fact that at times some of the members 
1502 of the firm made overdrafts in excess of their salaries? 
A. Yes, sir. 
Q. How was that charged on the book ? 
A. That was charged’ to their account as an overdraft. 
Q. And do these overdrafts appear in that exhibit of salaries ? 


BERNARD CALLAGHAN ET AL. VS. EUGENE B. MYERS. 657 


A. No, sir. 

Q. Then, if | understand you, your exhibit of salaries is limited 
to the annual salaries drawn, as you understood, for the services of 
the members of the firm at that time ? 

A. Yes, sir. 

Mr. CorHran: By the term salary do you mean to convey the 
idea of the sum each was to draw out during the year? 

A. Yes, sir; as payment for services for ‘the time spent in the 
business. 

Q. Well, it could not be for anything else, could it? 

A. I suppose not. 

Mr. Hicgu: There was never any division of profits among the 
members of the firm while you were there ? 

A. Not that I recollect of. 

(). And you had charge of the books during how long a period ? 

A. I think it was in May, 1880, that I took the ledger, and that 
would be from May to—about fifteen months, I think. 

Mr. Coraran: And then you were not book-keeper during the 

years 1877, ’78, and ‘79? 
1503 A. No, sir. 
Q. Then have you any knowledge about this question of 
salaries for these years, other than what appears in the books ? 
A. Yes, sir. 
- How did you derive that knowledge ” 
. From one of the members of the firm. 

“ A mere declaration of one of the members of the firm ? 

A. A statement made to me privately as to what each member of 
the firm was to draw. 

Q. And that is all the knowledge you have on the subject during 
the years 1877, ’78, and ‘79, and down to the time of ’80 when you 
went in? 

A. Yes, sir. 

(). Who was your predecessor as book-beeper? 

A. Mr. Cole. 

©. What is his Christian name ? 

A. I don’t know; W. W.are his initials. What the first W. stands 
for I don’t know. 

(). Where is he? 

[In Colorado, I think, the last time I heard of him. 

Q. Well, then, Mr. Beck, you have no personal knowledge, as I 
understand from your testimony, of any of the items which are in- 
cluded in any of the columns of this Exhibit A, except from May, 
1880 ? 

A. Yes; there were some days and sometimes two or three weeks 

at a time during those years I kept the books while the book- 
1504 keeper was away. 
©. At intervals during that time you assisted the book- 
keeper ? 
I kept the books while he was away ; I never assisted him. 

(.). Wasn’t that assisting him in his business? 

A. You might put it that way. 

S3—396 
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Q. With the exception of those intervals and from May, 1880, have 
you any knowledge of the correctness of the items which constitute 
these aggregates in Exhibit A than the entries on the books” 

A. No, sir. 

Q. Mr. Beck, how long would it take you to run through those 
books and make up the data to verify these aggregates of Ex- 
hibit A ? | 

A. Probably about a week or ten days; possibly two weeks. 

Q. From the books you could show the amount of freight and ad- 
vertising entered into these items ? 

A. Yes, sir. 

Q And the other items which constitute the aggregate ” 

A. Yes, sir. 

Mr. Hicgu: These cash books were books of original entry, were 
they not? 

A. Yes, sir. 

Q. You had been with the firm four or five vears before you be- 
came book-keeper ? 

A. Yes; for nearly six years. 


1505 Mr. CoTrHRAN: We insist on our objection to this Exhibit 
A as not being evidence and as nut being sufficiently proven 

to warrant the master in finding on the percentage. If they have not 
the data they must make new data or produce the books in court. 
The Master: It would seem to me to be the better course to ad- 
mit the exhibits subject to whatever objection may be urged against 
them on the final hearing, and give them such weight as I may 
conclude they deserve, or no weight at ali, rather than exclude them. 
It is a mere question of practice, and | would prefer to reserve, so 
far as possible, the findings upon the facts until I come to make up 
my final report, when I shall pass upon the questions which are 
deemed material by counsel, so as to give both parties a fair oppor- 
tunity to question the correctness of my rulings. I have already 
expressed my views with reference to these exhibits. The further 
evidence which has been taken to-day does not materially change 
the facts as bearing upon this question and has not changed my 
views. According to Exhibit 1 to James E. Callaghan’s evidence the 
total cost of the publication of these volumes is $13,514.36, and the 
total receipts $8,648.97, thus showing a loss to the defendants in the 
publication and sale of these volumes of nearly $5,000. I can 

1506 only account for that result upon the hypothesis that the figures 
claimed in the column headed “ general expense” in Exhibit 

A to Beck’s evidence catinot be relied upon as true, either on ac- 
count of some mistake in their compilation or upon their including 
amounts which do not properly belong there. As Exhibit 1 to Cal- 
laghan’s evidence is based upon these figures it follows, as I have 
betore stated, that the columns “ total expense” and “ percentage ” 
cannot be treated as proving these amounts as correct. I have 
deemed it fair to counsel, as this has seemed to be an important 
question in the case, to indicate in advance my views upon it, and 
it must be left to them to determine what further evidence, if any, 
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they will put in the case. I therefore overrule the motion to ex- 
clude Exhibit A, subject to these views and the objection of counsel 
to be urged and considered on the final hearing. 
Defendants rest. 
And thereupon complainant read in evidence the deposition of 
Bernard Callaghan as follows: 
SEPTEMBER 23, 1884. 


BERNARD CALLAGHAN, one of the defendants in this case, called 
in rebuttal, examined by Mr. CoTHRay, testifies as follows: 


Q. Mr. Callaghan, when did you become a member of the firm of 
Callaghan & Co.? 

A. I was one of the original founders of the house when it was 

under a different name—Callaghan & Cutler, and subse- 
1507 quently Callaghan & Cockroft, and later still Callaghan & 
Co. 

@. When was the firm of Callaghan & Co. organized ? 

A. I think the first of January, 1872; immediately after the Chi- 
cago fire, or soon after. 

(). Who then composed the firm ? 

A. Myself and Andrew P. Callaghan. 

Q. Who composed the firm of Callaghan & Co., commencing with 
the year 1877? 

A. I do not recollect now, exactly, the changes that the firm un- 
derwent. I think it was composed then of myself, Andrew P. Calla- 
ghan, and Andrew Callaghan, my brother, and Sheridan A. Clark. 
That is my recollection. 7 

Q. And subsequently Mr. Flood came into the firm? 

A. Yes, sir. 

Q. Have you written articles of partnership ? 

A. We have. 

Q. During the years 1877, ’78, ’79, and ’80? 

A. Yes, sir. 

Q. Will you be kind enough to produce them for the impection of 
the master and myself in the presence of your own counsel ? 

A. Yes, sir: I will do so. 


Adjourned to Wednesday, September 24, 1854, at 2 o’clock p. m. 


WEDNESDAY, September 24th, 1884. 

Met, pursuant to adjournment, Wednesday, Sept. 24th, 1884, at 2 
Pp. mn. 

Examination of BERNARD CALLAGHAN continued. 

Examined by Judge CoTHRAN : 
1508 Q. Have you the articles of partnership that I called for 
here ? 

A. I have; yes, sir. | 
Q. What is the date of the articles of partnership ? 
A. The first day of July, 1875. 
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Q. The members of the firm, as shown by these articles, are 
whom ? 

A. Myself, A. P. Callaghan, Andrew Callaghan, and Sheldon A. 
Clark. 

Q. What is the provision in these articles of partnership in rela- 
tion to the sum of money that the different partners may. draw out ? 
Will you please read it? 

A. (Witness reading.) “ Each of said Callaghans shall be entitled 
to draw out of the business for his personal expense and support the 
sum of two hundred and fifty dollars ($250) monthly and no more, 
and the said Clark the sum of two hundred and eight dollars and 
thirty-three cents ($208.33) monthly and no more.” 

Q. Now, then, how long did these articles of partnership remain 
in force? 

A. They remained in force until the first day of July, 1879. 

Q. At that time were new articles of partnership drawn up? 

A. Yes, sir: there were. 

Q. And who then constituted the firm ? 

A. The same members, with the addition of Thos. H. Flood. 

Q. What provision was there in the new articles of parter- 
1509 ship in relation to the sums that might be drawn out by the 
partners ? 

A. (Witness reading:) “ During the continuance of the copart- 
nership each of the parties hereto shall be entitled to draw from 
the firm for his own expense and support the following sums and 
no more: The said Andrew P. Callaghan the sum of four thousand 
dollars ($4,000) and each of the other partners the sum of three 
thousand dollars ($3,000), such sums to be drawn in monthly in- 
stallments.” 

Q. And these articles of partnership remained in force during the 
time of the reprint and sale of these books ? 

A. Yes, sir; I think it was in 1882 the next change was; I think 
they remained in force until—well, until the present firm was or- 
ganized, until A. P. went out. 

Q. And a somewhat similar provision is contained in the articles 
made in 1882? 

A. Yes, sir. 

Q. Mr. Callaghan, from the testimony of your present book-keeper, 
Mr. Hanlon, it appears that on July 31,1878, you paid for composi- 
tion and stereotyping $661.80 for volume 39, and he further states 
that December 17, 1878, was paid for corrections $178.32; on Janu- 
ary 4, 1879, for changes, $467.33; will you please explain the neces- 
sity for this large expenditure in changes and why it was done? 

A. I do not know. 
1510 Q. Mr. Hanlon also states that for volume 44 the original 
composition and stereotype plates cost $774.32, and that for 
changes was paid, April 18, 1879, $690.12; what was the occasion of 
the change and the necessity for this expenditure ? 
A. I do not know. 
Q. Who of your firm does know ? 
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A. I think Mr. Flood or A. P. Callaghan would be the parties to 
know that. i 

Q. Now, it would appear, Mr. Callaghan, that to vol. 45 there was 
almost an entire reprint and restereotyping ; was there two editions 
of vol. 45 printed ? 

A. I do not think there was; I do not know; I didn’t attend to 
the manufacturing at all; in fact, I had nothing to do with the 
mannfacturing then; I didn’t look into it and did not desire to. 

Q. Who can answer me the question whether there was two edi- 
tions printed ? 

A. I think Mr. Flood was attending to the manufacturing then ; 
| am not entirely sure of it. | 

Q. Mr. Callaghan, can you tell from the quantity of paper used 
the number of copies of a volume printed ? 

A. No, sir; I cannot. 

Mr. Hicu: Isn't it a fact that after the first articles of copartner- 
ship which you have produced and about the year 1876 or 77 the 
salary of A. P. Callaghan was increased to $4,000 by mutual consent 

of the partners? 
1511 A. I have no recollection of the time. 
(. It was so increased ? 

A. It was se increased because he claimed he was rendering extra 
service; that he worked nights and Sundays occasionally and did a 
good deal of work—more than the rest of us; and he claimed more 
salary, and we agreed to it. 

(). That was before Mr. Flood came in, was it not? 

A. I think before Mr. Flood came in, but [am not sure of that. — 

Q. About what year was that—1876 or ‘77? 

A. I would not venture to say, because I am very much mixed 
on it. When it was I think the books would show that, when he 
began to be credited with the increased sum per month. 

(. And the book-keeper was then instructed to credit him with 
the increased sum, was he not? 

A. Yes, sir. 

Q. When the new arrangement was made? 

A. Yes, sir. 

Q. What is the fact as to whether the members of the firm under 
both these articles of copartnership during the time in question de- 
voted their time to the business—devoted their time or engaged in 
outside business ? 

A. They devoted all their time to it. 

@. All of them? 
1512 A. Yes, sir. I do not mean to say that we didn’t have our 
vacations like all ordinary business men have. 

Q. But they devoted their entire business time? 

A. Our entire business time. 

Q. Were you engaged in any other business enterprise? 

A. No, sir. 

Q. How long have you been engaged in the law-book business— 
how many years, and in what capacities ? 

A. I have been engaged in it more than thirty years, and more 
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than twenty years in business for myself, and in the neighborhood 
of thirteen years as an employee of Little, Brown & Co., making 
about thirty-three years in all. 

Q. Are you familiar with what would be a reasonable and fair 
compensation for services such as those rendered by the members of 


your firm during this period ? 


Mr. Coruran: I object to the evidence on the ground that it is an 
attempt to prove his original case. 


A. Well, I can’t say I am very familiar with it. 
. What salary did you receive during your employment by Little, 
Brown & Co. before you entered into business for yourself? 


Mr. CorHran: Objected to as being entirely incompetent. 


15138 A. Salaries were much smaller then than they have been 
since. My impression is that my last salary was a fraction 
over $2,800; that was more than twenty years ago. 

Q. Are not salaries in the law-book business largely increased 
since that time? 

A. Yes, sir. 

Q. In your judgment, would the amounts that were drawn by the 
partners as salaries during this period bea reasonable compensation 
for their services as rendered ? 

A. I think they were reasonable for the services rendered. 

Mr. Coruran: Mr. Callaghan, did your firm make a contract with 
Norman L. Freeman, the reporter of the Illinois Reports, for the pur- 
chase of copies of volume 47 onwards about the 10th of March, 1877? 

A. My recollection is we made an arrangement with him; what 
shape it was in I do not remember. 

Q. Was it a written contract ? 

A. I do not know. 

Q. At what price was he to furnish you the Illinois Reports, com- 
mencing with 47 on? 

A. I think $2.50 per volume. 

Q. At that time the retail price was $3.50 per volume” 

A. That is my recollection. 

Q. That is from 47 on? 

A. To 80, except two volumes, 73 and 74. 
Q. They had not come out yet, had they? 
A. I think not. 


1514 


And thereupon complainant read in evidence the deposition of 
James E. Callahan as follows: . 
SEPTEMBER 24, 1884, 
JAMES E. CALLAGHAN called, examined by Mr. CorHRAn, testified 
as follows: 
Q. In Exhibit 1 to your deposition there is a column marked “ No. 


printed.” Will you tell me where you got the information of the 
number printed as given in that column ? 


i 
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A. My impression is I got it from this manufacturers’ book (indi- 
-ating) | 

Q. Will you turn to the manufacturing book and see how many 
were printed of volume 41 ? 

A. 338, 1 think it is. 

Q. How did vou arrive at that number? 

A. By adding together the number of sheets sent to the store-room 
and the number of copies bound by the time the book was first 
issued ; 345, I think it is, in place of 338; it is seven more. 

Q. Was there any statement in the manufacturing book of the 
number printed of volume 41? 

A. There is not; no, sir; not now. 

. Look as to volume- 39, 42, 43, 44, 45, and 46 and see if the 
number is not given as printed of each of these volumes. 

A. Yes, sir. 

Q. How do you account for the fact that the number printed of 

volume 41 is not also given ? 
1515 A. I cannot account for it, except that it is an oversight on 
the part of the man that entered up the first bills. 

Q. Can you tell from the quantity of paper used the number of 
volumes to be produced ? 

A. As given in this paper? 

(). As given in your statement. 

A. No, sir. 

Q. Then have you any mode of telling the number of copies of 
vol. 41 that were actually printed ? 

A. Yes, sir. 

Q. Well, how do you arrive at it? 

A. By taking the number of copies that were bound and adding 
to those we now have in sheets would give it. 

Q. That is all the way you can arrive at it? 

A. That is the only way, sir, correctly ; it can be told approxi- 
mately. 

q. The number given as printed of vol. 41 is much less than that 
of any other volume, is it not? 

A. Yes, sir. 

Q. And yet in the cost of the press-work of volumes 41, 42, and 
43 the difference is about $1.00 in favor of vol. 41 ? 

A. Yes, sir. 

(). And in volumes 39 and 46 there is a difference of $2.00 ? 

A. Difference between 39 and 46? 

(). The difference between 39, 46, and 41. 

A. Two dollars—yes, sir. 

1516 Mr. Hicge: Did you give the best and fullest information 
possible from your books as to the number of copies of vol. 
41 that were printed ? 

A. Yes, sir. 

Q. What 1s the practice with your printers as to paying them 
for printing reports—for example, where they either exceed or fall 
short of the number contracted for? 
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Mr. CorHrRAN: Objected to as incompetent for any purpose of the 
case. 


A. If they do not fall too far short or are not too far over, the pay- 
ment is the same. We contract for a given edition, and if it runs 
50 or 60 less or 50 or 60 more, as a rule there is no difference in the 
charge for the press-work. 

Q. You pay the same price as fixed by the contract? 

A. Yes, sir. 

Q. And you are not able to give exactly from the books the num- 
ber of copies of vol. 41 printed | any nearer than you have? 

A. No, sir. 

And thereupon complainant read in evidence the deposition of 
J. A. Burhans as follows: 


SEPTEMBER 24, 1884. 


J. A. BuRHANS, a witness called on behalf of complainant, being 
duly sworn, examined in chief by Mr. Cornran, testified as follows : 


Q. Where do you reside? 
A. In Chicago. 
Q. What is your business? 
1517 A. Lawyer. 
Q. Did you purchase a set of Ilfinois Reports from Messrs. 
Callaghan & Co. 

A. Yes, sir. 

Q. When ? 

A. In December, 1880. 

Q. How many volumes? 

A. Ninety-five, I think. 

Q. At what price? 

A. Well, the set of reports was put in with other books at an ag- 
eregate price. I think a set of Washburn, three volumes; Parsons 
on Bills and Notes, two volumes; Freeman on Judgments, one vol- 
ume, were put with the 95 reports at $360. 

Q. Were they new. 

A. These reports ? 

Q. Yes, sir. 

A. Most of them were; part were second hand. 

@. Which volumes were second hand ? 

A. It is impossible now for me to tell. 

(. Did you look at them to-day ? 

A. Yes, sir. 

Q. What second-hand volumes did you find to-day ? 

A. I confess I do not remember the volumes. 

Q. Were they in the 70’s? 

A. I think they were. I will say about the second-hand volumes 
it is impossible for me to tell now. I made no note of it at the 

time—that is, at the time I purchased them—and now it is im- 
1518 possible to tell whether they were second-hand or shelf-worn 
at that time or not. 


ee 
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Q. Did you look at volumes 32 to 46 to see whose edition they 
were? 

A. No, sir; I do not think I did. 

Q. Was your attention called to them to-day. 

A. Yes, sir. Well, I do not know as to those particular volumes; 
those up to 40; as I remember, my attention was called to from 
about 30 to 40; possibly 46, though. 

Q. Who was the publisher? 

A. Callaghan & Co., I think. 


Cross-examination by Mr. Hiau: 


Q. It is utterly impossibly for you now to tell which were original 
and which second hand ? 
A. Yes, sir; at this date. 


And thereupon complainant read in evidence the deposition of E. 
Bb. Myers as follows ? 
SEPTEMBER 24, 1884. 


E. B. Myers, complainant in this case, called in rebuttal, exam- 
ined by Mr. CorHran, testified as follows: 


Q. Were you acquainted with Andrew P. Callaghan, one of the 
defendants ? 

A. Yes, sir. 

(. Did you have any conversation with him in relation to the 
purchase of a quantity of Illinois Reports fgom Gilbert, of St. Louis? 

A. Yes, sir. 

®. About when was that? 

A. In the winter of 1876. 

Q. In the city of Chicago ? , 

A. Yes, sir; in my place of business. 

1519 . State what it was. 


Mr. Hiau: Objected to as incompetent, immaterial, and not legit- 
imate rebuttal. 


A. At the time he called upon me in regard to the republication 
of the volumes out of print he said that he had purchased the bal- 
ance of the edition of volumes 2 to 18, inclusive, and the control of | 
some subsequent volumes. 

Q. Did he state how many copies of the different volumes he pur- 
chased ? 

A. Not as I remember, exactly, but between 400 and 500 sets, and 
got a lot of odd volumes. 

Q. Well, what was said as to the price? 

A. Well, I quizzed him about the price that he paid for them, be- 
cause I had formerly been negotiating for the same volumes myself; 
or, rather, the party who owned them had endeavored to sell them 
to me. 

(). State what was said as to the price. 

A. They were offered to me by Mr. Gilbert at $1.00 a volume for 
the unbound volumes and $1.25 a volume for the bound volumes, 

S4— 336 
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of which there were, as I recollect, perhaps a couple of hundred 

volumes; perhaps a few more. He said to me during this conversa- 

tion, while talking about’it, that he did not pay as much as that for 

them. : 

Q. That is, Andrew P. Callaghan ? 

1520 A. That was what Mr. Callaghan said to me; yes, sir. I 
had told him the price they had been offered to me. He did 

not tell me how much he had paid for them, but less than that. 

Q. And the price you stated is the price you have just given? 

A. Yes, sir. 

Q. Mr Myers, did you in connection with Mr. Clement compile 
from his. transcript of sales taken from defendants’ books a state- 
ment of the copies of volumes 39 to 46, which were omitted in the 
transcript made by James E. Callaghan and furnished to the court 
here ? ) 

A. I did; in comparing the statement furnished by Mr. Calla- 

han 
. Q. In preparing this table did you take Mr. James E. Callaghan’s 
transcript and the transcript made by Messrs. Hawley & Clement 
and ascertain by comparing them the volumes that Mr. Callaghan 
omitted in his transcript? 

A. I did. 

Q. Does the table that you have made give the names of the pur- 
chasers and the date of the purchase of the different volumes and 
price, and the number of the volume and page in Mr. Callaghan’s 
journal, where the sales are shown ? 

A. It does, with the exception in some cases of the price. 

Q. Have you your table here that you made? 
1521 A. I have. 
Q. Is this it (indicating) ? 

A. Yes, sir. 

Q. Take vol. 39. How many copies of volume 39 did Mr. James 
E. Callaghan omit in his transcript and in his compiled statement ? 

Objected to as incompetent and irrelevant and not legitimate re- 
buttal. 

Q. How many copies of volume 39 were omitted by James E. Cal- 
laghan in his statement ? 


A. Thirty-two. 
Q. Go on with the different volumes and give the number of copies 


omitted. 


Objected to as incompetent, irrelevant, and not legitimate rebuttal. 


A. Volume 41, 46 copies; volume 42,31 copies; volume 43, 66 
copies ; volume 44, 47 copies; volume 45, 28 copies ; volume 46, 33 
copies. ; 

Q. Making an aggregate of how many volumes’ 

A. 283. 

Q. Mr. Myers, have you footed up the number of copies of vols. 
39 to 46, inclusive, excluding volume 40, that James E. Callaghan 
says they had bound ? 
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A. I have. 
Q. How many have you? 


Objected to as incompetent, irrelevant, and not legitimate rebuttal. 


A. 2,454. 
Q. Deduct from 2,454 1,990, which he gives as the num- 
1522 ber of copies sold, and see how many volumes bound it would 
leave on hand ? 
A. It would leave 464 copies. 
Q. How many copies are on hand bound, as shown by the state- 
ment made by Mr. Clement, after the counting ? 


Counsel for defendants enters one general objection to any and all 
further testimony by this witness in the way of commentor criticism 
on the testimony of previous witnesses. 


A. The number on hand of the bound copies is 166. 

. Making a difference between the number that should be on 
hand and those actually on hand — how many ? 

A. Two hundred and ninety-eight copies. 

Q. My. Myers, have you compiled from a transcript that was made 
by Messrs. Hawlev & Clement, with the assistance of Mr. Clement, 
the number of copies of these different volumes that were sold and 
the different years in which sold? 

A. I have. 

Q. Have you put it in a tabular form ” 

A. Yes, sir. 

Q. Is that it (indicating) ? 

A. Yes, sir. 

Q. Will you annex it to your deposition as a part of it ? 

A. Yes, sir. 


Objected to as incompetent and as not proper rebuttal. 


1523 (Statement marked Exhibit B to E. B. Myers’ Deposition.) 


4 


Q. Does that show that statement correctly, the number of copies 
of volumes 39 to 46 that were sold, and the year in which they were 
sold ? 

A. It does. 

Q. Mr. Myers, in the transcript that was made by Messrs. Hawley 
& Clement from the defendants’ books are cases where sets and 
part- of sets of Illinois Reports were sold where they are marked 
second hand and some part second hand ? 

A. Yes, sir; I observed a number of them. 

Q. Have you gove to the purchaser in any instance to examine 
the books that were so marked ? 

A. I have in a few instances, where convenient. 

Q. State the cases that you have examined and what you found. 

A. Set sold to Mr. C. H. Crawford, marked second hand, contains 
vols. 32 to 46 of the reprints, apparently new; no marks or any- 
thing about them to indicate that they were second hand. Another 
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set to W. J. Manning, second hand, which contained vols. 2 to 18, 
second hand; vols. 39 to 46, except 40, apparently new; could find 
no indication of having been anything but new books. 

@. Whose edition were these? 

A. All reprints by Callaghan & Co. I will state that vol- 
1524 ume 40 is excepted in Mr. Cranford’s set. Bacon & Danforth 
set, entered as part second hand, contains a number of second- 

hand —, but not of reprints of 39 to 46, except 40. 

2. Did that set contain vols. 39 to 46, except vol. 40? 

A. It did. 

Q. Of the Callaghan edition ? 

A. Yes, sir. 

Q. Were they new or second hand ? 

A. Apparently new. Mr. R. W. Clifford, second hand, 39 to 46, 
except 40, apparently new books. 

Q. What edition ? : 

A. Callaghan & Co.’s edition, reprints. 

Q:. And that set was marked second hand in their books ? 

A. Yes, sir. 

Q. Go on. 

A. J. A. Burhan’s set, marked part second hand in the transcript, 
found to be all new books prior to about the 70th volume; discov- 
ered about three or four volumes in the 70’s apparently second 
hand, although very nice copies. 

Q. When did you see that set last ? 

A. This morning; also saw it a long time ago. 

Q. Well, volumes 39 to 46 were of what edition ? 

A. Callaghan’s edition, except volume 40. Mr. Byron Bacon, set 
entered second hand, 39 to 46, except 40, of the Callaghan edition, 
apparently new books. 8. H. Kerfoot, second hand, which apparently 

are all second hand. 
1525 Q. What edition ? 
A. The Callaghan edition of 39 to 46, excluding 40, W. 
S. Ellis, entered “good second hand,” and I found them to be second 
hand, in good order. 

Q. Of whose edition were vols. 39 to 46? 

A. I do not recollect whether they were of Callaghan’s edition or 
not. I noticed one or two of them. I was in some haste and did 
not note it down. Eugene Ehrlick, entered as good second hand, 
contains all the reprints except vol. 40, and is apparently a second- 
hand set, having had Mr. M. D. Ewell’s name on it. 

Q. There are cases that you found right here in the city? 

A. Yes, sir. I could give the dates, book, and page by taking 
more time to examine the transcript. In taking off the names I 
did not put down the book and page. 

Q. These are actual sales as shown by the transcript ? 

A. These are actual sales as shown by the transcript. 

Q. Is this the list of books omitted by James E. Callaghan in his 
dranscript that you have spoken of in your testimony to-day ? 

A. It is the one prepared by Mr. Clement and myself. 
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Mr. Cornran: I produce the list for the use of the master and 
counsel. 


1526 Mr. Hien: Merely for the purpose of reference, I suppose? 
Mr. Coruran: Exactly ; the same as the transcript used. 
Cross-examination by Mr. HicH:. 


Q. In your testimony which is given as to what you claim to be 
discrepencies and mistakes in the statement of James E. Callaghan 
as to the number of volumes sold down to what date did you bring 
the sales of these volumes from Clement’s sheets? 

A. To the end of the transcript, which I think was 

Q. In April of this year, was it not? 

A. April, if I recollect right. 

Q. You simply went over the same ground as Clement did, as- 
suming his work to be correct? 

A. Yes, sir. 

Q. Bringing it down to the end of his transcript, which was about 
the month of April last, was it not? 

A. Yes, sir. 

Q. So that you included all sales up to that time from the begin- 
ning of the sales of these volumes? 

A. Yes, sir. | 

Q. You do not attempt to say positively whether these copies 
that you examined in the offices of various attorneys, of which you 
have just testified, were new or second hand. You only speak from 

a large experience in dealing with law books, do you not? 
1527 A. Well, from my experience dealing in law books, both 
new and second hand, it is my judgment. 

Q. But you do not give it as a positive fact ? 

.A. I do not think there is any doubt about it. There were no in- 
dications of having ever been used; no names inside or dates; 
bright, clean titles, clean sheets, good sheepskin. 

Q. But you are simply speaking of their appearance, with no 
knowledge as to the fact? 

A. That is all. 

Adjourned to Saturday, October 4th, 1884, at 10 a. m.. 


And thereupon defendants read in evidence the further deposition 
of Thomas H. Flood as follows: 


SaTurRDAY, Oct. 4th, 1884. 
Met, pursuant to adjournment, October 4th, 1884, 10 a. m. 


Tuomas H. Fioop recalled, examined by Mr..Hianu, testified as 
follows: 


Q. Mr. Flood, what are the actual facts, if you know, about the 
sale of a set of Illinois Reports by the defendants to Bacon & Dan- 
forth, of which Mr. Myers testified a few days ago? 

A. The set was sold by myself to Mr. Danforth for the firm of 
Bacon & Danforth. 

Q. When? 
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A. In 1882; in May, 1882. They were bought by Mr. Danforth 
and belonged to Bacon & Danforth. Some months later Mr. Dan- 
forth came to the store and said he had changed or was about to 
change location and wanted us to buy his books. A few days later 

he came in with his partner and said there had been some 
1528 misunderstanding and he would like to have Mr. Bacon re- 

purchase them from us, and I told him, certainly: we 
would be happy to sell to him. 

Q. I only asked as to the actual fact. 

A. The same set was sold to Bacon, Byron & Bacon—of which 
Mr. Myers testified—the identical set. 

Q. Give the date of the sale to Byron & Bacon. 

A. February 19, 1885. 

Q. In what condition was that set when first sold to Bacon & 
Danforth—new or second hand ? 

A. Second hand. 

Q. Including vols. 39 to 46? 

A. Yes, sir. 

-Q. You mean to be understood, then, that both sales were of sec- 
ond-hand volumes of 39 to 46? 

A. Second hand; the second—the sale to Byron & Bacon—was 
the identical—the same as sold to Bacon & Danforth. 

Q. Was vol. 40 included in that set? 

A. It was not included; no, sir; and it was some other volume 
short. 

Q. You are positive that it was a second-hand set when first sold 
to Bacon & Danforth ? 

A. Yes, sir. 

Q. What are the facts about the sale of a set to R. W. Clifford, of 
which Mr. Myers testified ? 

A. The sale of the set to Clifford was made something about a 
year ago, in September, 1S83—I think September, 1853; was a set 

of books purchased from Mr. Kirkpatrick, of the firm of Lyon 
1529 & Kirkpatrick, of Owasso, Michigan, sold originally by us to 

the firm, and we purchased and received them in the store 
a day or two before the purchase of and sale to Mr. Clifford. 

Q. About when was the sale to Lyon & Kirkpatrick ? 

A. The best of my recollection is they had been in their posses- 
sion about three years; I am not sure, though, as to the time; it 
might have been four or five. 

Q. Were these volumes, 39 to 46, as sold to R. W. Clifford the 
identical volumes you repurchased from Lyon & Kirkpatrick ? 

A. Yes, sir; the same; two or three volumes in 100; three, four, 
or five added ; something of that sort; five or six. 

Q. Was volume 40 in that set ? 

A. Yes, sir. 

Q. Whose edition ? 

A. Myers’ edition. 

Q. What are the facts about the sale of a set to W.S. Ellis, of 
which Mr. Myers testified recently ? 

A. That was a sale made by myself to Mr. Ellis—the sale of a 


‘ 


BERNARD CALLAGHAN ET AL. VS. EUGENE B. MYERS. 671 


part of a set, from 37 up, second hand, of the volumes in question ; 
of vols. 39 to 46; 45 only is the reprint edition, and that is very 
much worn and has the name on the outside; the others are the 
original edition. 

(). Then vols. 39 to 46 in the set sold to Ellis, exclusive of volume 

45, were of Myers’ own edition ? 
1530 A. Yes, sir. 
Q. Have you examined them recently to make sure of that 
fact ? 

A. I have. 

@. When ? 

A. Wednesday of this week, I think. 

Q. And these sales that you have now enumerated, I understand, 
you testify to of your own knowledge; is that a fact? 

A. Yes, sir. 

Q. As to the sale to C. H. Crawford and Mr. W. J. Manning, of 
which Mr. Myers testified, what are the facts as to whether they 
were original or second hand’? 

A. The entries are second hand—stated as second-hand sets. 

Q. Have you any personal knowledge as to whether they were 
new or second hand ? 

A. I have not—more than selling the set to Mr. Crawford, I think 
in 1879. It was some time ago, and, of course, I cannot at so late 
a date tell very much about the circumstances—no more than it is 
our custom ; it was sold as second hand and was entered as second 
hand at the time. 

Q. What is the custom of the firm in selling second-hand sets, as 
to entering it on the sales book ? 

A. The entry is invariably made second hand or part second 

hand. The volumesthat are second hand and those that are 
1531 new are never enumerated. It is not customary with the 
trade. 


And thereupon complainant read in evidence the deposition of 
Alpheus C. Badger as follows : 
OcToBerR 4, 1884. 


A.pHeus C. BADGER, witness called an behalf of complainant, 
being duly sworn, examined in chief by Mr. CorHran, testifies: 


(J. State your residence and occupation. 

A. My residence is Chicago; occupation, accountant. 

. Were you called upon some time in the year 1881 by Mr. 
Myers to go to Mr. Callaghan’s store in relation to making some ex- 
amination of their books? 

A. I was; some time since, and possibly that year. I do not re- 
member the exact date. 

Q. I call the witness’ attention to Exhibit A annexed to George 
W. Beck’s deposition, under date of March 26th, 1881, and ask the 
witness, Did you ever see that exhibit before ? 

A. I have no recollection of ever seeing it. 


672 BERNARD CALLAGHAN ET AL. VS. EUGENE B. MYERS. 


Q. Were you when you went to Mr. Callaghan’s requested by Mr. 
Myers to make investigation as to certain items that he supposed 
might.appear in their books for expense made at Madison, Wiscon- 
sin ? 

A. No, sir; 1 was not. 

Q. Did you go to Messrs. Callaghans’ store to look at their books ? 

A. I did. 

Q. How long were you there? 

1532 A. My best recollection would be that I went there once to 

make arrangement with some gentleman in the store to 
go there at some subsequent time, which I did. Whether I went 
more than once I do not remember, to examine the books. I met 
a gentleman there who I supposed had charge of the books. He 
showed them to me as he was called upon, but my instructions were 
to look generally over the accounts to see if there was anything in 
the shape of any large items that would attract my special attention 
as expense, and that is all I did look for. I should suppose, as my 
best recollection, that I might have been there a couple of hours; 
possibly three hours. Of course, the exact time it would be impos- 
sible for me to state. 

Q. It would have been impossible to make a thorough examina- 
of the expenses running over three or four years in that short 
time? 

A. I was not to make a thorough examination. I understood at 
first | was to make a thorough examination, but afterwards my in- 
structions were, as I have said, to make a general examination of 
the business. I was not to examine any of the vouchers nor, in de- 
tail, any of the entries. I simply glanced over the account to see if 
there was any especially large amount that would attract my atten- 

tion. 
1533 Q. Did you express to Mr. James E. Callaghan or Mr Geo. 
W. Beck or any other person in the defendants’ store that you 
were perfectly satisfied with Mr. Beck’s statement of the expense ? 

A. I could not possibly have said that, because I knew nothing 
about it. I very likely may have stated that I saw nothing as I 

glanced over the accounts that would excite my suspicion; that is 
probable, but it is not possible for me to have stated that I was 
thoroughly satisfied, because I did not examine them. 


Cross-examination by Mr. Hien: 


Q. They furnished you access to all information you desired, did 
they not? 

A. They did. I asked for the books and they gave them to me, 
possibly one after the other; possibly one book, but I think more 
than one. 

Q. And the book-keeper rendered you such assistance as he could ? 

A. He opened the accounts and pointed out to me and left me to 
look over them one after another. As I did I glanced at the ac- 
counts one after another. : 

Q. You had perfect freedom of examination as far as you desired ? 

A. Yes, sir. 


Ee EEE 


BERNARD CALLAGHAN ET AL. VS. EUGENE B. MYERS. 673 


Q. No obstacles were put in your way ? 
A. No, sir. 
Q. You are an expert accountant, are you not? 
1534 A. Iam. 
Q. How many years experience have you had ? 
A. About forty. 


Complainants rests. 


It is stipulated and agreed that the signatures of the various wit- 
nesses are waived. 


And thereupon defendants read in evidence the further deposition 
of James E. Callahan as follows : 


SATURDAY, Oct. 11, 1884—2 p. m. 


James E. CALLAGHAN, recalled on behalf of defendants, examined 
by Mr. Hiau, testifies : 


Q. Have you examined the sheets submitted by Mr. Myersin his 
recent examination concerning certain volumes which he claims 
you have omitted from you former statement and testimony ? 

A. Yes, sir. 

Q. Have you compared these entries made by Mr. Myers in these 
sheets with the original sales books, and also with the twenty-five 
sheets prepared by you in connection with your former exami- 
nation ? 

A. Yes, sir. 

Q. From that comparison what do you find to be the fact as to 
whether any of the volumes which Mr. Myers in his sheets claims 
that you omitted are included in the former statement? 

A. I find that some are included in my statement; others of 
them are in his as new copies, when the charge shows the set to 

have been second hand. I find one instance where vol. 41 is 
1535 in Mr. Myers’ statement as not being in mine, but the charge 

shows it was not sold. Then another one, vol. 43, accounted for 
in my statement at $3.00 in place of $3.50, as should be, and in Mr. 
Myers’ statement is not the same, and put down as not accounted 
for at all. 

Q. Have you prepared a statement or memoradum showing in 
detail which of the volumes claimed by Mr. Myers in his recent 
statement to have been omitted by you were in fact included ? 

A. Yes, sir. | 

Q. Will you produce that statement? 

A. I will. 


Mr. Hiau: I offer the statement in evidence, marked as Exhibit 2 
to the deposition of James E. Callaghan. | 


Q. Does that statement correctly represent the volumes — 
included in your former sheets and examination which Mr. Myers 
claims you omitted? 

A. Yes, sir. 

Q. How many are there in all, in the aggregate? 
85—336 


674 BERNARD CALLAGHAN ET AL. VS. EUGENE B. MYERS. 


A. Those omitted and those accounted for as new in Mr. Myers’ 
statement, but as second hand as shown by tle charge in our books. 
There is 17, including also one-that is not sold Mr. Myers has in his 
statement as being sold. 

Q. As the result of this examination and comparison how 
1536 many of the new copies of your edition do you find that you 
omitted in your former statement ? 

A. 199. 

Q. How do you account for the omission of those if you can ex- 
plain it from your former examination ? 

A. There was 70 odd copies of three volumes, I think, that were 
charged on the sales book at a date prior to that on which I com- 
menced my investigation. Supposing I had reached the starting 
point I began, but in fact there were charges on pages preceding 
that I did not see at all. 

Q. How did you fix the starting point in this case on the sales 
books ? 

A. I got the date as nearly as I could from the manufacturing 
book, and then turned to that date in the sales book and there found 
what looked very much like a starting point, and I commenced my 
investigation from that. 

Q. You supposed, then, in this case that the date shown on the 
manufacturers’ book as the date when you received these first vol- 
umes would be proper date to begin at? 

A. Yes, sir; and relied entirely upon the date. In one instance 
the date wasn’t given, and I kept turning over the book page by 
page until [ found the starting point. 

Q. And it seems in this case you didn’t go back far enough ? 

A. Yes, sir. 
1537 Q. As to the other omissions, how do you account for 
them ? 

A. They are scattered through the different sales books, and in 
examination it would make the omission probably of 16 or 17 sets 
or entries of those volumes. 

Q. How many sales books did you examine in making up your 
former statement? 

A. From 18 to 25, both inclusive. Eight sales books. 

©. How many pages in each of these books? 

A. 720 or 739. 

Q. And a great many thousand entries of sales of all sorts of books 
to people all over the country ? 

A. Yes, sir; the entries average five or six toa page. Some have 
ten or twelve entries, others four or five, and some only one—prob- 
ably average five or six to a page. 

Q. Have you also examined “with reference to the price received 
by defendants for these 199 copies which you admit were omitted 
from.your former statement? 

A. Yes, sir. 

Q. State how you made that examination and computation. 

. A. When single volumes were sold I took the price at which sold, 
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and where sold in sets. I figured on the same basis as I used in 
making up my former statement. 
Q. As you explained fully in connection with your former exami- 
nation ? 
1538 A. Yes, sir. 

Q. Have you prepared an itemized statement showing the 
cost of these different volumes and the expense to the defendants of 
the binding, and also the expense of sale? | 

A. Yes, sir. 
Q. Is that the paper you now produce? 
A. Yes, sir. 


Mr. Hicu: I offer in evidence the paper produced, to be marked 
Exhibit 3 to the deposition of James E. Callaghan. 


Q. Please explain the figures and columns on that exhibit. 

A. The first column is the “ volume ;” second, “ number of copies 
sold not accounted for in my former statement ;” third column, 
“total receipts” for these volumes; fourth column, “average price 
per volume,” and below the cost of binding these 199 volumes at 45 
cents a volume. 

Q. Explain where you got the cost of binding. 

A. I took the price we were paying for binding at the time these 
volumes were sold—that is, these volumes in question on this state- 
ment. 

Q. Estimating the binding at 45 cents per volume? 

A. Yes, sir; and the other items the proportion of the expense of 
doing the business was applied to those volumes. 

Q. That is taken from Mr. Beck’s statement and exhibit as to the 
“expense account,” Is it not? 

A. Yes, sir. 

1539 Mr. Coruran: I object to that portion of the testimony as 
not being established by any competent evidence. 

®. Is this exhibit a correct statement of the matters therein, so 
far as you are able to make it from the data in your possession ? 

A. Yes, sir. | 

Q. Except as to the expense account, which you figured from Mr. 
Beck’s deposition ? 

A. Yes, sir. 

Q. What is the average price per volume ? 

A. Total average, $4.07. 


Cross-examination by Mr. CoTHRAN : 


? 


Q. Mr. Callaghan, did you make up your statement of “ binding’ 
from any entries of the amount paid for binding these volumes that 
you found on your books? 

A. I found by examining the bills—our binding bills—with the 
date at which these volumes sold and found we were paying 45 cents 
a volume for binding those volumes of Illinois Reports. 

Q. How did you figure the amount of binding upon the volumes 
taken in your former statement of volumes sold ? 
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A. Iam not positive; my recollection is that I figured only oa the 
volumes given in my statement. 7 

Q. At that price per volume, or from the amount you found on 

your books you had paid for such volumes? 
1540 A. From the amount I found on our books we had paid 
for binding. which, of course, varies; at one time one price, 
and at another period another. 

Q. Did you, in making up this last statement, find any other en- 
tries on your books or amounts paid for binding these Lllinois Re- 
ports, 39 to 46, than the figures included in your former statement? 

A. I do not remember what the figures were in my former state- 
ment, but I suppose that they must be the same, inasmuch as both 
times I obtained my information the same way. 

Q. Do I understand you, Mr. Callaghan, now to say that you find 
any entries on your books of the amount of money you paid for 
binding these 199 volumes which you now add to those you have 
already testified to as having sold; am I right? 

A. I find on our books that we paid 45 cents a volume for binding 
these volumes of Illinois Reports. At the time during which they 
were sold we evidently bound 199 copies and paid the bill; therefore 
we paid for these 199 copies 45 cents each. 

Q. That is the way you arrive at it? 

A. Yes, sir. 

Q. And not from entries which you find in your books of cash 
paid for binding, so much for so many copies, as you received them 

from the bindery? 
1541 A. Yes, sir; I found them 10 volumes of v. 44, 10 v. 45, 
5, 46. 

Q. In what books did you find them ? 

A. In the bindery bills. 

Q. Does that appear on the manufacturing book ? 

A. No, sir; not the price paid per volume for binding; that price 
appears on the bills of the binder on the original entry. 


Defendants rest. 
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1543 Ex. 2 to Jas. E. Callaghan’s Ev. J.1. Bennett, Master, &c. 


E. Meers, 20-176, vol. 39. 

O. Allen, 20-183, “ 39. 

W. R. Kelley, 20-507, vol. 41. 

S. De Wolf, 21-342, vol. 42, 44, 45, page 343. 

Ill. Cent. R. R., 19-9, vol. 48. 

Gould & Son, 20-344. “ 

This charge marked void on our books and charged again and ac- 
counted for on our statement, 20-351. 

W. R. Lawrence, 20-442, vol. 46. 

J. B. Mann, 20-442; on Myers’ statement vol. 41 put down as sold. 

The sales book shows 34 to 39 only sold. 

E. Brainerd, 21-391; Myers has vol. 39 as new; should be 2d h’d. 

moenennem.ae-146;"* * * * 

Zeph Winter, 24-667 ; * » ee 

C. B. Morrison, 24-411; “ oo 

Making 15 of Myers’ copies duplicated. 

eat ag acy “ 2nd h’d, in place new, not sold. 

Myers’ transcript, page 4, says our statement is incorrect, there 
being 11 at 5.00 and one at 4.00, in place of 10 at 5.00 and 2 at 4.00. 

Sales book shows we are correct. 

H. W. Rogers, 18-272, vol. 43; accounted for in our statement at 
3.00 in place of 3.50. 


1544 Ex. 3. Def’t Jas. E. Callaghan’s Deposition. 


| Number | Total re- | Average 


Vol. 


sold. ceipts. price. 
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1546 It is stipulated by counsel for the respective parties that the 

volumes of the Illinois Reports in controversy, of both com- 
plainant’s and defendants’ edition of volumes 32 to 46, both inclu- 
sive, together with the original catalogues of both parties, which were 
offered in evidence as exhibits, may be produced upon the hearing 
of the appeal in the Supreme Court. 

The above and foregoing was all the testimony offered on the hear- 
ing of said cause by either party. 

And because none of said matters otherwise appear of record in 
this cause, the defendants have prepared and tendered this their cer- 
tificate of evidence and prayed the court to sign and seal the same, 
which is done accordingly this 18th day of July, A. D. 1885. 

H. W. BLODGETT, Judge. 


Endorsed: Filed the 18th day of July, A. D.1885. Wm. H. Brad- 
ley, clerk. 


1547 NortTHERN District oF ILLINoIs, ss: 


I, William H. Bradley, clerk of the circuit court of the United 
States for said nortliern district of Illinois, do hereby certify the 
above and foregoing transcript, consisting of volumes one and two, 
to be a true and complete record of all the proceedings had in said 
court in the cause wherein Eugene Bb. Myers is the compl: inant and 
Bernard Callaghan, Andrew Callagh: in, Andrew P. Callahan, Shel- 
don A. Clark, Marshall D. Ewell, and V. B. Denslow are the defend- 
ants, as the same appear from the records and files of said court now 
remaining in my custody and control. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in Chicago, in said district, this 
fourteenth day of September, 1885. 

[Seal of Circuit Court U. S., Northern Dist. Illinois, 1855.] 


WM. H. BRADLEY, Clerk. 
1548 Assignment of Errors. 
Unitep STATES OF AMERICA, 88: 


In the Supreme Court, of October Term, A. D. 1885. 


BERNARD CALLAGHAN, ANDREW CALLAGHAN, ANDREW P. CALLA- 
HAN, and SHELDON A. CLARK, Appellants, 
vs. 
EuGENE B. Myers, Appellee. 


Appeal from the circuit court for the northern district of [llinois. 


Now come the appellants in the above-entitled cause, by J. L. 
High, their solicitor, and show here to the court that in the record, 
proceedings, and decree aforesaid there is manifest error, in this, to 
wit: 

First. The court erred in finding appellee to be the owner of the 
copyright of volumes 32 to 46, inclusive, of the Illinois Reports and 


! 
' 
; 
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in decreeing a perpetual injunction and damages against appellants, 
because such reports are public property and not susceptible of copy- 
rigbt under the act of Congress, being the work of an official re- 
porter who was a public officer of the State of Illinois. 

Second. The court erred in finding appellee to be the owner of 
the copyright in said volumes and in decreeing a perpetual injunc- 

tion and damages against appellants, because said appellee 
1549 wholly failed to make any proof whatever of the date of pub- 

lication of either or any of said volumes, or any competent 
proof of the date of depositing either or any of said volumes with 
the clerk of the district court of the United States for the northern 
district of Illinois, or to prove that the title page of either or any of 
said volumes was filed with the said clerk in advance of their pub- 
lication, or the printed volume deposited with said clerk within three 
months after the date of publication, as required by the act of Con- 
gress in that behalf. 

Third. The court erred in admitting that portion of each of the 
alleged certificates of William H. Bradley, clerk of the district court 
of the United States for the northern district of Lllinois, as to said 
volumes 32 to 46, both inclusive, at the bottom thereof and follow- 
ing the certificate proper by said clerk of the filing of the title page 
of each of said volumes, being that portion of each of said alleged 
certificates, at the bottom thereof, which purports to show the date 
when each of said volumes was deposited, the same constituting no 
part of the clerk’s certificate, but being a mere anonymous state- 
ment, when and by whom made not appearing, and the same being 
as to each of said volumes wholly incompetent to show the date of 
such deposit with the clerk of said court. 

Fourth. The court erred in excluding the certificates of the au- 
ditor of public accounts and of the secretary of state of the State of 
Illinois, offered in evidence by appellants, showing the date of pub- 
lication of volumes 32 and 34, respectively, of Illinois Reports, by 
the delivery to the State of 553 copies of each of said volumes and 

the payment therefor by the State, such delivery and pay-* 
1550 ment as to volume 32 being October 2, 1865, as shown by 

said certificates, and as to volume 34 being October 23, 1866, 
as shown by said certificates. 

Fifth. The court erred in decreeing any relief to appellee as to 
volumes 32 and 34, because, even if the memoranda at the bottom 
of each of the alleged certificates of the clerk of the district court as 
to volumes 32 and 34, offered by appellee in evidence, purporting to 
show the date of the deposit of said volumes 32 and 34, respectively, 
were competent and sufficient proof as to such date, then said vol- 
ume 32 was not deposited with said clerk until more than three 
months after the date of its publication, as shown by the certificate 
of the auditor and secretary of state of Illinois; and the filing of 
the title page of said volume 34, the publication of said volume, and 
the deposit thereof with the clerk of the district court all appear to 
have occurred on one and the same day, to wit, October 25, 1866, 
and it does not appear that the filing of the title page preceded the 
publication, as required by the act of Congress. 

86—336 
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Sixth. The court erred in excluding the certificate of the Libra- 
rian of Congress as to the record of the original entry of volume 34, 
offered in evidence by appellants, the same showing the original 
entry of said volume to have been made by Myers and Chandler, 
October 23, 1866, by the deposit of the volume with no previous de- 
posit of the title page. 

Seventh. The court erred in decreeing any relief to appellee as to 
volumes 35 and 386, because it appears by the clerk’s certificate, 
offered by appellee, as to volume 35 that the title was deposited with 

the clerk January 28th, 1867, while the printed notice on the 
1551 back of the title page of volume 35,.as published, purports to 
show its entry in the year 1866, and because, as to volume 

6, the clerk’s certificate shows the deposit of the title to have been 
made by E. B. Myers and Chandler, while the printed notice on the 
back of the title page, as published, purports to show that the same 
was entered by E. b. Myers alone. 

Eighth. The court erred in finding the title to said volumes to be 
in appellee, appellee having wholly failed to prove any assignment 
or transfer of said volumes by the reporter to him, or any source or 
means through which he derived title to any of said volumes, and 
because appellee’s title, if any, to said volumes and his right of ac- 
tion, if any, had passed to his assignee in bankruptcy by virtue of 
his being adjudicated a bankrupt. 

Ninth. The court erred in decreeing a perpetual injunction and 
damages against appellants, because of appellee’s acquiescence in, 
consent to, ‘and ratification of the agree of said volumes by ap- 
pellants, as shown in the depositions of Andrew P. Callaghan, Ber- 
nard Callaghan, Andrew Callahan, George W. Beck, and Eugene B. 
Myers upon the original hearing as to the infringement of volumes 
32 to 38. 

Tenth. The court erred in finding that the volumes, as published 
by appellants, were an infringement and piracy of those published 
by appellee and in decreeing an injunction and damages on account 
thereof, for the reason that each of said volumes, as published by ap- 
pellants, was a new and independent work, not copied from that of 
appellee, but prepared by the original and independent labor of ap- 
pellants’ editors. 

Eleventh. The court erred in compelling appellants to pro- 

1552 duce their books and papers on the accounting before the 

master, appellee seeking a forfeiture of these volumes and ap- 

pellants being thereby compelled to produce evidence against them- 
selves in aid of such forfeiture. 

Twelfth. The court erred in overruling appellants’ first exception 
to the final report of Henry W. Bishop, master, as to the damages 
upon volumes 32 to 38, for refusing appellants credit for the cost of 
stereotyping ; and their second and third exceptions to said report 
for refusing appellants credit for the salaries paid them at the rate 

of $12,000.00 per year; in overruling which exceptions the court 
erred, and likewise er red in confirming said report and awarding a 

+ decree in behalf of appellee thereon, the court thereby refusing ap- 
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pellants credit in the various particulars specified in their said 
several exceptions. 

Thirteenth. The court erred in overruling the following excep- 
tions to the report of John I. Bennett, master, as to the damages on 
volumes 39 to 46, viz: 

Sth exception. For finding the average selling price of appellants’ 
volumes to be $4.46 instead of $4.34. 

6th exception. For finding appellants’ gross receipts from sales to 
be $10,231.48 instead of $9,459.38. 

7th exception. For finding the known cost of volumes sold to be 
$4,679.55. 

Sth exception. For crediting appellants on their expense account 
with only twelve and one-half per cent. of their gross sales instead 

of seventeen per cent. 
1553 9th exception. For finding the total cost of producing ap- 
pellants’ volumes to be only $5,798.04. 

10th exception. For finding appellants’ net receipts on sales of said 
‘volumes to be $4,433.44, whereas there were no net receipts, the ex- 
penses of production exceeding the gross receipts. 

lith e..ception. For finding appellants’ net profits on such sales 
and appellee’s damages to be $4,453.44, and recommending a decree 
for appellee for this amount, there being no net profits and conse- 
quently no damages due to appellee. 

13th exception. For refusing to credit appellants with the cost of 
production of unsold volumes. 

14th exception. For refusing appellants credit for the amount paid 
for editorial work as part of the cost of production. 

l5th exception. For refusing appellants credit for stereotyping 
their volumes as part of the cost of production. 

16th exception. For refusing appellants credit for amount paid 
them as salaries or compensation for their services. 

17th exception. As to the mode of reporting pursued by Mr. 
Denslow, as unsupported by the testimony. 

18th exception. As to the alleged refusal of appellants to produce 
their books showing their expenses and sales, as unsupported by the 
testimony. 

In overruling all of which exceptions the court erred, and like- 
wise erred in confirming the report of said master and awarding a 
decree in behalf of appellee thereon, the court thereby refusing to 
allow appellants credit in the various particulars specified in their 

said several exceptions. 
1554 Fourteenth. The court erred in sustaining appellee’s first 

and second exceptions to the report of John I. Bennett, 
master, as to volumes 39 to 46, for finding that appellants sold 2,292 
copies instead of 2,448, and for disallowing appellee’s claim for 
damages as to 156 copies sold by appellants at second hand ; in sus- 
taining which exceptions the court erred, and likewise erred in de- 
creeing to appellee $340.70 as profits realized by appellants upon the 
sale of 156 copies at second hand, such copies having already once 
been accounted for to appellee upon their original sale, and appellee 
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not being entitled to a second recovery therefor when sold at second 


hand. 
For all which errors in said record, proceedings, and decree ap- 
pellants pray that the said decree and proceedings may be wholly 


reversed and set aside. 
J. L. HIGH, 
Solicitor and of Counsel for Appellants. 


Endorsed on cover: N. Illinois C. C. U. 8S. No. 336. Bernard 
Callaghan, Andrew Callaghan, Andrew P. Callahan, & Sheldon A. 
Clark, appellants, vs. Eugene B. Myers. Filed October 5, 1885. 
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BERNARD CALLAGHAN, ANDREW 
CALLAGHAN, ANDREW P. CALLA- Appeal from the _ 
GHAN AND SHELDON A. CLARK, Circuit Court ot 
PD | 
| Appellants, the United States 
for the Northern 
— EUGENE B. MYERS, District of Illinois 
Appelle 
iS © + ER 
STATEMENT OF THE PLEADINGS. 
lt is adjudged in the decree appealed from in this case, 
that appellants infringed the copyright of appellee in vol- 
umes 32 to 46 inclusive, of the reports of the Supreme 
court of the State of Illinois, and damages were decreed 
against appellants for such infringement. Appellee in his 
bill charging infringement, avers that he and one Horace 
" P. Chandler, under the firm name of E. B. Myers & 


Chandler, were residents of the Northern district of Ih- 
nois, and that in the month of August, 1865, the firm be- 
came and were proprietors of a book or work which had 
not then been published, entitled, “ Report of Cases at 


“ Law and in Chancery, argued and determined in the 


iz pia | 


« Supreme Court of Illinois. By Norman L. Freeman, 
“ counsellor at law. Volume 32, containing the remainder 
“of the cases decided at the April Term, and a part of 
“the cases decided at the November Term, 1863,” said 


book or work being generally known as “ 32d volume of 


“ Tllinois Reports,” and as such proprietors this firm de- 
siring to secure a copyright upon this book or work pur- 
suant to the statutes of the United States in such cases 
made and provided, before the publication of said book 
deposited in the office of the clerk of the District court of 
the United States, for the Northern district of Illinois, a 
printed title of said work, and afterwards on the 17th day 
of January, 1866, in accordance with law, and within 
three months of publication thereof, deposited in said 
office a copy of this work. 

And appellee shows by like averments and in like man- 
ner said firm became the proprietors and secured copy- 
right to volumes 33, 34, 35, 36, 37 and 38 of [Illinois 
Reports, giving the dates respectively when they became 
such proprietors, and deposited the title and copy of said 
work in the proper office as.the law requires. 

That said firm of Myers (appellee) and Chandler pur- 
chased from said Freeman, all his proprietary right in all 
of said books, and paid him a large, valuable consideration 
therefor, and for his labor and care in the preparation 
thereof, and using the labor and matter of Freeman in 
publishing these books, and in consideration of said pay- 
ment, Freeman agreed that complainant (appellee) and 
his partner should have the copyright of all of said books 


or works, and said firm divided said decisions and matter 


accompanying them into volumes, and divided and ar- 


ranged each of said volumes into pages, and published a 
large number, to wit: over 1,500 copies of each of said 


volumes. 


That June 13, 1868, said Chandler sold and assigned to 
complainant (appellee) all his right, title and interest in 
these books and copyright by written assignment, which 
was duly acknowledged, delivered and filed for record in 
the office of the clerk of the District court of the United 
States, for the Northern district of [Minois, on the 18th 
day of June, 1868, and there duly recorded in the copy- 
right records of said court in volume number 3, pages 
407 and 408, and alleges by virtue of this assignment he 
(appellee) became the sole proprietor of the copyright of 
all of said books, and he alone was and 1s authorized to 


publish the same. 


That June 10, 1868, complainant, who was then and 
has ever since been a resident of the Northern district of 
[llinois, was the sole proprietor of a book or work which 
had not then been published, entitled ‘ Reports © of 
“cases at law and in chancery argued and determined 
“in the Supreme Court of Illinois. By Norman L. 
“Freeman, counsellor at law, 39, containing the 
“remaining cases decided at the November term, 1865, 
‘those decided at the January term, 1866, and a few 
“omitted cases decided at the April term, 1864,” and 
since known as “ 39th volume of Illinois Reports;” that 
as such proprietor, complainant, desiring to secure copy- 
right upon the same in accordance with the statute of the 
United States in such case made and provided, before the 
publication of said book deposited in the office of the clerk 
of the District court of the United States for the Northern 
district of Illinois, a printed copy of the title of the same, 
and afterwards, June 12, 1868, pursuant to law, and within 
three months of the publication thereof, deposited in said 
office a copy of said work. 


And by like averments appellee charges he became 


and was proprietor of volumes 40, 41, 42, 43, 44; 
45 and 46 of the Illinois Reports, and as such took 
proper and necessary steps pursuant to law to secure the 
copyright of said volumes and each of them respectively 
at the dates shown; and charges that each and all of 
said works (volumes) were prepared by Norman L., 
Freeman, and each of them contained a large amount 
of matter original with Freeman; that each of said 
books contained a great number of decisions and opinions 
of the Supreme court of Illinois, and among other original 
matter accompanying each case, Freeman prepared a 
syllabus or head-notes, and that for many of the cases in 
each of said volumes he prepared a statement of the facts 
of the case; also, in many of them he copied and arranged 
the instructions ruled upon by the court below, and in 
many he gave the errors assigned, and the stipulations 
which had been made therein, and prepared with great 
labor for each of said volumes a table of cases cited there- 
in, also table of cases decided and other original matter, 
and all said matter was so arranged by Freeman in 
connection with said decisions as to make each of said 
books and the matter therein contained convenient and 
‘aJuable to the persons using such decisions. 

That complainant (appellee) purchased from Freeman 
all his proprietary rights in all of said books—volumes, 
numbered 39 to 46, both included—and paid him a large 
valuable consideration for his labor and care in the prepar- 
ation thereof, and using the labor and matter of said Free- 
man in publishing said books, and by agreement with 
Freeman, complainant was entitled to the copyright of 
said books, and complainant divided said decisions and 
the matter accompanying them into volumes, and divided 


and arranged each of said volumes into pages and pub- 


_ 


>) 


lished a large number, to wit: over fifteen hundred copies 
of each of said volumes; that complainant has printed and 
sold a large number of each of said volumes; that he has 
never sold any interest or share in the copyright of said 
books or works, or either of them, or authcrized any one 
to publish any of them, and still has the exclusive right to 
publish all of said books, including as well those copy- 
righted by Myers & Chandler as those copyrighted by 
complainant; that about July, 1877, complainant reprinted 
said volumes, numbered 37 and 38. made some changes 
in the arrangement in the paging of said books, and that 
before publishing the same in accordance with the act of 
Congress deposited in the office of the librarian of Con- 
gress a copy of the printed title of each volume; said 
copies were so deposited July 20, 1577, and afterwards 
July 28, 1877, complainant within one month of publica- 
tion thereof deposited in said office two copies of each 
of said works as reprinted; that for the labor, care and 
work done by Freeman in the preparation of all of said 
books said trm of Myers & Chandler and complainant 
paid a large valuable consideration to Freeman, and com- 
plainant expended great labor in the preparation of said 
work; that complainant sent by mail to the library of 
Congress at Washington, D. C., two copies of each of 
said books within the time required by law. 

Complainant charges he had the exclusive right to the 
arrangement of each of said volumes, the exclusive right 
to publish the same, although he may not have had the 
exclusive right to the matter contained in the opinions of 
the court, yet had the exclusive right to publish the head- 
notes, or syllabus, and to the arrangement of the pages of 
said books, and the division of opinions into separate vol- 


umes, the table of cases cited, table of cases decided as 


6 


published in each book, the arrangement of the decisions 
as accompanied with the head-notes, stipulations, errors 
assigned and instructions as aforesaid, table of cases cited, 
table of cases reported and index accompanying the same, 
and exclusive right to all said works except to the matter 
contained in the opinions of the judges; that defendants 
had full knowledge of said exclusive rights, and attempted 
to buy the same from complainant, but refused to pay the 
price asked by complainant, and thereupon defendants 
proceeded to reprint and publish said volumes numbered 
32, 33,34, 35, 36, 37 and 38, and in making such republica- 
tion defendants have used the decisions of the Supreme 
court of Illinois only as published by complainant, and 
have prepared said books from the books of com- 
plainant, and did not procure the matter for the same from 
original sources, and in all said books have used said 
works of complainant, and have copied the title pages 
thereof, and have used the division and arrangement of 
complainant in volumes and the paging thereof; that de- 
fendants have copied table of cases cited, table of cases 
reported, from each of said books of complainant; also 
copied from same stipulations, errors assigned, and in- 
structions given by the courts, and in publishing state- 
ments of cases and in preparation of syllabi, defendants 
used said books of complainant, and the changes they 
made therein are merely colorable, made only for the pur- 
pose of avoiding complainant’s copyright; that said books 
as printed and published by defendants, ali and each, are 


merely imitations of compiainant’s volumes, corresponding 


ue 
a 


io Gio i iN a 


in number, as will fully appear upon examination and 
comparison of said books. 
Complainant charges each republication of defendants 


is a piracy on complainant’s copyright; that said books 


7 


, 


were made by defendants to take the place of, and as far 
as they can, to supersede complainant’s books, and de- 
fendants are selling them to persons who would otherwise 
buy complainant’s books, to his great damage; that de- 
fendants threaten also to republish the other said volumes 
copyrighted by complainant, namely, volumes numbered 
39. 40, 41, 42, 43, 44, 45 and 46, and said republications 
will cause great damage to complainant and be in gross 
violation of his rights; charges that the aggregate value 
of complainant’s copyright is not’ less than $20,000, and 
his damage for violation of said copyright 1s not less than 
that sum; prays for perpetual injunction to restrain de- 
fendants from publishing or selling or offering for sale, 
etc.; also that said books so published by defendants may 
be decreed forfeited to complainant, and defendants be re- 
" quired to deliver the same to complainant, and to render 


an account, etc. 


Defendants (appellants) answer that as to the volumes 

4 32 to 38, inclusive, they have no knowledge or informa- 
tion sutlicient to form a belief as to the proprietorship of 

complainant therein, and require proof thereof; admit that 

printed copy of title page, volume 32, was filed as averred, 

before publication; admit that January 17, 1866, printed 

copy of said work was deposited with the clerk as averred, 

but deny that the deposit was within three months after 

publication; deny printed copy of title, volume 34, was 

filed as averred; aver it was not filed in advance of pub- 

sh lication as the law required, therefore deny that the copy- 
right to volumes 32 and 34, or either of them, is valid. 

As to volumes 33 and 35 to 38, inclusive, defendants 

answer they have no knowledge as to whether title pages 

thereof were deposited in advance of publication as aver- 


red, or as to whether printed copies thereof were depos- 
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“4 ited in the clerk’s office within three months after publica- 


tion as averred, and require strict proof thereof; admit 


each of said volumes was prepared by Freeman, but deny 


ce that any of them contain a large amount or any consider- 


able amount of matter original with Freeman; deny he 
prepared statements of fact for many cases in said vol- 


umes; aver that but a small amount of original matter 


a was prepared by Freeman for any of said volumes, that 


but few statements of cases were prepared by him, those, 
however, were drawn by him from opinions of the court 
in cases reported; deny he prepared any table of cases, 
or so arranged decisions and matters in said volumes con- 
tained as to make the same convenient, etc.; have no 
knowledge as to the purchase of Freeman’s right in and 
to said volumes as averred; no knowledge that Chandler 
in June, 1868, or at any time, sold his interest to complain- 
ant as averred. 

As to volumes 39 to 46, inclusive, defendants answer 
they have no knowledge as to the steps taken by com- 
plainant to acquire copyright thereto, therefore said aver- 


ments are not denied, but strict proof required; admit 


~ 


volumes 39 to 46, inclusive, were prepared by Freeman; 
deny they contain a large amount, or any considerable 
amount of matter original with Freeman, or that he pre- 
pared statements of fact for many cases, and aver but a 
small amount of original matter was prepared by Free- 
man, but few statements of cases were prepared; deny he 
prepared any table of cases for either of said volumes, or 
arranged the decisions and matter therein as to make the 
volumes convenient or of value. No knowledge that Free- 
man sold his rights to said volumes, or received the con- 


sideration therefor as averred: no knowledge as to how 


many volumes complainant sold, or as to what profit, or 


—s 
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whether he sold any interest or share in his copyright 
therein, or authorized anybody else to publish the same; 
deny complainant has the exclusive right to publish all 
or any of said books as alleged, and aver that the same 
and each and all matters and things therein are public and 
common property, forming part of the law of Illinois, and 
as such are not susceptible of copyright or in any manner 
a literary property in which a private citizen can have a 
monopoly under the act of Congress regulating the sub- 
ject of copyright; that whatever Freeman did as alleged 
in the premises, was done by him in his official capacity 
as reporter, as a public officer, by virtue of the laws of 
Illinois, and all labor, literary or otherwise, he may have 
given said volumes in such capacity as official reporter, is 
public and common property, and of these averments de- 
fendants claim the same benefit and advantage as if 
specially pleaded; have no knowledge of the consideration 


paid by complainant to Freeman for volumes 39 to 46, in- 


.clusive; deny complainant had exclusive right to the. ar- 


rangement of said volumes, or any of them, or exclusive 
right to publish the same, or to publish the head-notes or 
syllabi, or to the arrangement of the pages, divisions of 
opinions into separate volumes, the table of cases decided 
as published in each book, or to the arrangement of the 
decisions as accompanied with head-notes, stipulations, 
errors assigned, instructions, table of cases reported, in- 
dex, or the exclusive right to said volumes as an entirety, 
or to any of said: elements in these productions men- 
tioned, either singly or in combination with either or all 
of such other elements, and deny any knowledge of any 
such exclusive right of complainant as alleged. 

Admit negotiations with complainant concerning pur- 


chase of his interest in volumes 39 to 46, inclusive, consist- 
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ing of stereotyped plates, printing stock of said volumes 

>. held by complainant, and in such negotiations complainant 

Et proposed to sell his pretended copyright in volumes 32 to ’ 

sai 46, inclusive, but no price of value was ever attached by ° 


either party to said pretended copyright. It was always 


2 ; treated as a mere incident to the proposed sale; admit 
Et republication of volumes 32 to 38, inclusive, and admit in 
i ; making such republications they used the opinions of the 
Bp Supreme court of Illinois as published by complainant, but 
] aver they made corrections therein by correcting errors in 
i es names, citations and other matters therein contained, but 
14 deny they prepared the books for republication from com- 
i plainant’s, or used complainant’s work as charged, except 
By so far as complainant’s books are free to any and all pre- 
a sons; that said republished volumes contain large amounts 
He of new and original matter not contained in complainant’s “ 
ai volumes; deny that complainant ever had any literary | 
ae property or copyright in any of said volumes, and if he | 
fe RS had, defendants deny the republished volumes are piracies | 
ie} upon complainant’s copyright; admit they had considered 
Ge the republication of volumes 39 to 46, inclusive, but 
deny having published any, and even if the same were 
4 t. undertaken or carried out by defendants, deny it would 
at cause any damage to complainant or violate any of his | 
ae rights; aver that for many years prior to filing his bill of | 
complaint, complainant had abandoned volumes 32 to 38, | 
x i inclusive; that his stereotyped plates were destroyed | 
October, 1871, and none of said volumes were ever repro- ~é 


duced by complainant until about July, 1877, when he 
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reprinted volumes 37 and 38, as defendants are informed; 
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that defendants notified complainant that they proposed to 
republish volumes 32 to 38, inclusive, and that complain- 


ji 


es ant knew the same was being done during the spring and 
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II 
summer of 1877, and complainant in no manner objected 
to such republication, wherefore defendants insist com- 

. plainant is estopped. 
i Thereafter (transcript 38) appellee (complainant ) filed 
his supplemental bill, averring therein that since the filing 
of the original bill, defendants, in violation of complainant’s 
rights in the premises, published and sold large numbers 
of each of said volumes from 39 to 46, inclusive. Complain- 
ant then charges piracy and appropriation of the order, 
arrangement and original matter of said volumes, by de- 
fendants, as charged in the original bill, of volumes 

32 to 38, inclusive. 

Defendants’ answer to said supplemental bill discloses 
substantially the same grounds of defense as to said vol- 
umes numbered 39 to 46, inclusive, as set forth and stated 
in their answer to the original bill as to volumes 32 to 38, 
inclusive, and likewise as in the original answer defend- 
ants insist that complainant has not and cannot have, 
under the act of Congress, concerning copyrights, or 
otherwise, any copyright or property in the opinions of 


the court, etc. 


: Counsel follows his abridgement of the pleadings with 
| an extended statement of what he calls a summarized 
“history of defendants’ publication of the volumes in ques- 
tion.” We will omit at this point a statement of the tes- 
timony upon which we rely, but will present the evidence 
from the record in the course of our reply to counsel’s 


argument as the questions arise. 
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ARGUMENT FOR APPELLEE. 


CAN LAW REPORTS BE MADE THE SUBJECT OF COPYRIGHTS 


This case involves the copyright of appellee to the vol- 
umes of the reports of the Supreme court of the State of 
lilinois, from 32 to 46, inclusive, and the infringement of 
this copyright of each of these volumes by appellants, 
and damages for such infringement. If the arrangement 
of the opinions of a court of final resort into numbered 
and paged volumes, each opinion being prefaced with syl- 
labus or head-notes, statements of fact, points and au- 
thorities of the counsel respectively, instructions and 
assignments of error, each volume attended with a table 
of all the cases cited in the opinions, a table of the cases 
reported, an index showing the questions in alphabetical 
order considered, the rulings made thereon in the opin- 
ions, with a reference to such opinions by pages, all being 
the work of the reporter, do not bring the work within 
the act of Congress providing for and governing copy- 
rights, then appellee has no standing in court, and what- 
ever damages he may have suffered from the piracies of 
appellants must be borne without complaint or relief. 

The first and most important question, therefore, aris- 
ing upon the record of this case, is whether the reports of 
the opinions of the Supreme court, or a court of final re- 
sort of any state, can be made the subject of a copyright. 
The bare assertion that the opinions of the court are not 


subject of copyright is not sufficient. 


r3 

The question cannot be so limited. The inquiry is ex- 
tended from the opinions themselves to the mental labor, 
skill and ingenuity of the reporter in extracting from such 
opinions a concise statement of the points considered and 
decided by the court, in the preparation of a concise, 
and yet at the same time sufficient statement of facts to 
aid the practitioner or the judge to easily and accurately 
ascertain the controlling facts involved in the case be- 


fore the court for decision, and thus to more easily 
and intelligibly understand the rules of law stated, and 
as applied by the court in its opinion and judgment. 
Also a concise statement of the arguments and author- 
ities cited to the court rendering the opinion, which not 
only shows in part the legal information before the court 
rendering the opinion, but often aids the practitioner, and 


enlarges the benefit or use of the opinion itself. 


To illustrate. Counsel has referred this honorable 
court to the argument of Mr. Ingersoll in the case 
of Wheaton v. Peters, 8 Peters, 591, saying: “ Thé 
argument of Mr. Ingersoll upon this point, beginning at 
page 618, is a masterpiece of legal reasoning, and the 
court is respectfully asked to examine that argument in 
its consideration of the point now under discussion.” 

This argument of Mr. Ingersoll was not embraced in the 
opinion of the court; it wassio ppart of public property, 
and as furnished by Mr. treercol! it was no part of the 
record of the case, and was only embraced in the report 
with many opinions arranged and bound in one of the vol- 
umes of the Supreme court reports by the reporter. Zhe 
learned counsel fully apprectates the value and utility added 
to the report, in the preparation and insertion of thisexhaust- 
‘ve argument by an intelligent and skillful reporter. Add 
to the syllabus, or head-notes, the statements of fact and 


the briefs of counsel, the arrangement and division of the 
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reports into volumes, the numbering and paging ct the 
volumes, the table of all cases cited in the opinions, and 
table of cases reported in each volume, the index of sub- 
jects under legal titles, considered in each opinion with 
reference to the opinions under each subject, by paging, 
all of which is the mental product and labor of the 
reporter, and without which the mere naked opinions of 
the Supreme court would remain in manuscript on file in 
the clerk’s office, and then the labor and skill required to 
produce the valuable works claimed by appellee can only 
be realized in part. 

A new treatment of an old subject, or old matter put 
in new form, adding greater advantages to its use, saving 
time in research, securing greater accuracy and quicker 
certainty, are inventions, so to speak, in literary or book 
productions, and entitle the author, under the constitution 
of the United States the act of Congress and the judicial 
construction thereof to protection by copyright. 

In Lawrence v. Dana, 7 O. G., 91, held: “« That new 
materials are certainly the proper objects of copyright, 
and old materials when subsequently collected, arranged 
and combined in a new and original form, are equally so; 
and in either case the plan, arrangement and combina- 
tion of the materials are as fully protected by the copy- 
right as the materials embodied in the plan, arrangement 
and combination.” 

Section 8 of article 1 of the constitution, enumerating 
the powers conferred upon Congress, referred to by coun- 
sel, viz.: “ ‘To promote the progress of science and 
useful arts, by securing, for limited times to authors and 
inventors the exclusive right to their respective writings 
and discoveries,” clearly include in its general terms the 
work before the court. It must be borne in mind that 
the intelligent preparation of law reports, with accurate 
syllabi, head-notes, index, etc., require an accurate knowl- 
edge of the law. 


I 


It is a work especially for the legal scholar, and when 
done, as performed by Mr. Freeman, it does “ promote the 
9 


progress of science” in law. Literally defined “science is 


knowledge,” but in the sense in which the word “ science ” 
is used in the constitution, it means and includes “@ 
systematic and orderly arrangement of knowledge.” So, 
the statute of 1845 cited and quoted by counsel, providing 
for the appointment of a reporter, requires “the court 
shall appoint some person LEARNED IN THE LAW, etc. 

A physician of great learning in the “ sicence” 
of medicine, or the most acute theologian, without 
special learning in law, would be wholly incapable and 
incompetent to prepare and arrange the careful and 
accurate legal work claimed by appellee in this contro- 
versy. 

Curtis on Copyrights, page 131: “The statements of 
the case and the arguments of counsel may be the subject 
of property in the reporter by reason of his personal skill 
and diligence in reporting them, which make them, to a 
certain extent, his own compositions. It was apparently 
upon this ground that the copyrights of the Term Reports 
and the Reports of Vesey, Jr., have both at different 
times been protected by injunction.” 

In Wheaton v. Peters, 8 Peters, 591, the copyright of 
the United States Supreme Court Reports was immedi- 
ately and directly involved. Counsel denies, however, 
that it is authority upon this question. It was the only 
question involved in the case. It was most learnedly dis- 
cussed by the most able and advanced lawyers in the 
country-—-Mr. Sargent, Mr. Webster, Mr. Ingersoll, Mr. 
Payne. Mr. Wheaton claimed copyright of his reports. 
The right of copyright in these reports was denied by 
defendant. The argument of these learned counsel in 


favor of and against copyright of the law reports ex- 
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hausted the question, and to their arguments nothing new 
has been added. The rights of Mr. Wheaton were urged 
upon two grounds—first, protection under the common 
law, and second, under acts of Congress. The first 
was fully considered by the court, and decided adversely 
to Mr. Wheaton. Upon the second ground the court 


held that: 


“ Congress, then, by this act, instead of sanctioning an 
existing right, as contended for, created it. This seems 
to be the clear import of the law, connected with the cir- 
cumstances under which it was enacted.” 


The court then proceeds to an analysis of the act of 
Congress, and the steps required to be taken under this 
act to secure a valid copyright, and say (page 667): 


« The construction of the acts of Congress being settled, 
in the further investigation, of the case it would become 
necessary to look into the evidence and ascertain 
whether the complainants have not shown a _ substantial 
compliance with every legal requisite. But on reading 
the evidence we entertain doubts, which induce us to re- 
mand the cause to the Circuit court, where the facts 
can be ascertained by a jury. And the case is accord- 
ingly remanded to the Circuit court, with directions to 
that court to order an issue of facts to be examined and 
tried by a jury, at the bar of said court, upon this point, 
viz: whether the said Wheaton, as author, or any other 
person as proprietor, had complied with the rcqguisites 
prescribed by the third and fourth sections of the said 
act of Congress, passed the 31st day of May, 1790, in re- 
gard to the volumes of Wheaton’s reports in the said 
bill mentioned, or in regard to one or more of ther. in 
the following particulars, viz: whether the sail Wheaton 
or proprietor did, within two months from the date of the 
recording thereof in the clerk’s office of the District 
court, cause a copy of the said record to be published 
in One or more of the newspapers printed in the resi- 
dent states, for the space of four weeks; and whether 
the said Wheaton or proprietor, after the publishing 


17 


thereof, did deliver, or cause to be delivered, to the sec- 
retary of state of the United States, a copy of the same 
to be preserved in his office, according to the provisicns 
of the said third and fourth sections of the said act. And 
if the said requisites have not been complied with in re- 
gard to all the said volumes, then the jury to find in par- 
ticular in regard to what volumes they or either of them 
have been so complied with.” 

Thus the court judicially declared that the protection of 
Mr. Wheaton under his alleged copyright, depended solely 
and alone upon his having taken the requisite steps to 
secure the same, pursuant to’ the terms and conditions of 
the act of Congress. Had the court been of the opinion 
that law reports were not the subject of copyright, and 
that was the only issue, the sole contention, would 
it have stultified its judgment by remanding the case with 
instructions to inquire into the steps taken by Mr. Wheaton 
to secure that which the law did not give him, namely 
his copyright? But the court concludes its majority 
opinion as follows: 

‘It may be proper to remark that the court are unani- 
mously of opinion, that no reporter has or can have any 
copyright in the written opinions delivered by this court; 
and that the judges thereof cannot confer on any reporter 
any such right.” 


This we concede. This we have not claimed in the 
pleadings or by the evidence. We do not claim a copy- 
right of an opinion written by the Supreme court and 
filed with the clerk, but we claim the copyright of a 
book, a work of which the opinion of the court is but one 
of many parts, and all the parts except the opinion are 
original, the matter, arrangement, work and mental labor 
of the reporter. 


Justices Thompson and Baldwin dissented. Not upon 
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the ground that the reporter was not an author, but from 
the decision of the majority which remanded the case for 
further inguiry. Justice Thompson in his dissenting 
opinion upon this point said (page 669): 


“The great principle on which the author’s right rests 
is, that it is the fruit or production of his own labor, 
and which may, by the labor of the faculties of the mind, 
establish a right of property, as well as by the faculties of 
the body; and it is difficult to perceive any well founded ob- 
jection tosucha claim of right. It is founded upon the sound- 
est principles of justice, equity and public policy. - ™ 
(page 698.) Upon the whole, in whatever light this case 
iS VIEWEE ; whether as a common law right, or depending on 
the act of Congress, 1 THINK THE APPELLANTS ARE EN- 
TITLED TO THE REMEDY SOUGHT BY THE BILL; and that 
the decree of the court below ought to be reversed, the 
injunction made perpetual and an account taken accord- 
ing to the prayer in the bill, without directing an issue to 
try any matter of fact touching the right.” 

The judgment of the exézre court, however, was that the 
act of Congress providing for copyright, embraced law 
reports, and ordered the court below to order an issue to 
be made and tried as to whether Mr. Wheaton had com- 
plied with the law of Congress in securing or attempting 
to secure a copyright of his reports. Mr. Justice Story, 
as one of the justices of this court participated in the hear- 
ing and determination of Wheaton v. Peters, supra, and 
afterwards, in deciding Gray v. Russell, 1 Story, C. C. 

said: 

‘‘In the case of Wheaton v. Peters, it was held, that the 
opinions of the court, being published under the author- 
ity of Congress, were not “the proper subject of private 
copyright. But it was as little doubted by the court 
that Mr. Wheaton had a copyright in his own marginal 
notes, and in the arguments of counsel as prepared and 
arranged in his work. 

“The cause went back to the Circuit court for the pur- 
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pose of further inquiries as to the fact, whether the 
requisites of the act of Congress had been complied with, 
or not, by Mr. Wheaton. ‘This would have been wholly 
useless and nugatory, unless Mr. Wheaton’s marginal notes 
and abstracts of argument could have been the subject of 
copyright, for that was all the work which could 
be the subject of copyright, so that if Mr. Peters had 
violated that right Mr. Wheaton was entitled to redress.” 


In Cobbett v. Woodward, Law R., 14, Eq. 407, held: 


‘It appears to me that a book must include every part 
of the book; it must include every print, design or 
engraving, which forms a part of the book, as well as 
the letter-press therein which is another part of it. 
PARKER V.C., Bogue v. Houlsten, 5 DeG. and Sm., 275.” 


The learned author Drone states at page 152, under the 
title of Compilations: ‘ The doctrine is well settled in 
England and the United States, that existing materials 
selected from common sources and arranged and combined 
in an original and useful form, become a proper subject of 
copyright. This is equally true whether the compila- 
tion consists wholly of selected matter, or of such mat- 
ter combined with original composition; and, in either 
case, it is immaterial whether the materials are obtained 
from published or unpublished sources, or whether the 
selections are used bodily, or their substance is given in 
the language of the compiler. Such works are often 
the result of industry, learning, and good judgment, and 
are useful and valuable contributions to knowledge. 
They are entitled to and will receive, the same protection 
extended to productions wholly original.” 

At page 155, Drone refers to Banks v. McDevitt, 13 
Blatchf., 163, and says: 

« The statutes were public property, and the use of the 
authorities cited was open to all persons. But the combina- 


tion of the citations with the statutes was a valuable and 
useful work, in which copyright was held to vest.” 


In Little v. Gould, 2 Blatchf., 362, the copyright of the 


ee 
+ ge 


20 


third volume of Comstock’s reports was involved. Held 


(364): 
“That Mr. Comstogk, the reporter, is the author 
of the book nithin the meaning of the act of Congress, 4 


ws a matter not to be controverted. It was conceded 
throughout the case of Wheaton v. Peters, (8 Peters, 
591), that Mr. Wheaton was entitled to the copyright 
of his reports as author, and the only question was. 
whether he had secured the right by a compliance with 
the requisites of the statute. A majority of the court en- 
tertaining doubts upon this question, as the facts appeared 
before them in the record, remanded the cause, with 
directions to the court below to inquire whether or not 
these prerequisites, as determined in that case, had been 
complied with.” 


In Drone on Copyright, 144, the rule is stated: 


“ The copyright protects the whole and all the parts and i 
contents of a book. When the book comprises a number 2 


of independent compositions, each of the latter is as 
fully pretected as the whole. And so the copyright pro- 
tects not only the text, but also any engravings, illustra- 
tions, figures, etc., contained in the book. ‘The copy- 
right will not extend to any part which is not a proper 
subject of copyright. But the fact that a part may not 
be entitled to protection does not affect the copyright in 
the rest. The copyright is valid to the extent of the 
matter which will stand all the tests of the law. ‘ The 
courts of justice,’ said Lord Kenyon, ‘have been long 
laboring under an error, if an author have no copy- 
right in any part of a w ork unless he have an exclusive 
right to the whole book.’ ” 


As stated, we do not claim that the written opinion of i 
the court filed with the clerk could be copyrighted as 
such, but when the opinions are taken by the reporter and 
classified and bound in a book, the book and the opinions 
so classified and arranged by him are the proper subject 


of copyright. 


[In Morgan’s Law of Literature, Vol. 2, page 565, the 
rule is correctly stated: 


“ However, if a reporter publish them (the decisions), 
combined with the product of any labor of his own, as 
if, for instance, he annotate, or abridge, or amplify them, 
he can copyright the work, decisions and all, as a whole. 

* * * Law reports, then, are to be considered, 
as to copyright, the same as any other literary works, 
except that there can be no copyright in the opinion of 
judges who are enjoying a salary paid by the people or the 
State. 

Drone, at page 159, under the heading “ Law Reports,” 


says: 

“The report of a law case generally consists of 
two parts; 1, the opinion delivered by the court; 2, the 
matter prepared by the reporter. ‘The latter usually 
comprises the head-notes, giving a digest of the decision 
a statement of the facts of the case, a synopsis of the 
arguments of counsel, and such other matters as are 
sometimes added to make the report complete. It is 
settled, both in England and in the United States, 
that valid copyright may be acquired by a reporter 
for those parts of areport of which he is the author, or 
compiler.” 

Numerous cases are cited by the learned author in 
support of this construction of the law of Congress, and 
the acts of the English parliament in providing for 
and regulating copyrights. 

While all may go to the * common source ” for opin- 
ions, they cannot copy them from a copyrighted volume 
for reprint without infringing. A book secured by copy- 
right is not an efer “ common source ” to the public as to 
any matter it contains, although taken by the author from 
such **common source.” Such old matter cannot be 
rightfully taken from the book and carried away by the 
second author. He can only justifiably obtain it directly 
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from the public fountain—the common source, where the 
first author found, copied and left the original. This 
“ common source” is the work place of all. All copies 
by all must be taken from the public document directly, 
and thus avoid the mésappropriation of the labor of the 
first author. That his labor as well as his original mat- 


ter are equally protected by law, will be hereafter shown. 


After quoting Section 8, of Article 1, of the Constitu- 
tion of the United States, counsel say of this section, that 


“the framers of the constitution plainly had in view the 
necessity of affording protection to the literary productions 
of private authors, and never intended that by virtue of 
such legislation a public officer could claim private 
dominion and ownership or assert a monopoly in the result 
of his official labors for which he was employed and paid 
by the state.” 


No such definition or limitation is found in this consti- 
tutional provision. No words appear in this section which 
will bear such interpretation, or permit such limited and 
narrow construction, but counsel assert that such con- 
struction must be given to this provision of the constitution, 
not because the words warrant it, but because Mr. Free- 
man was employed and paid by the state. 

I insist, first, that the statutory appointment of Mr. 
Freeman as reporter, does not make his works in ques- 
tion the property of the state; second, he was not paid 
by the state for his work as reporter, or for the work as 
actually done, so as to make the book, as a work, the 
property of the state; third, that unless the right to the 
copyright is reserved to the state by express statutory 
provision, z¢ Passes to the reporter. No such reservation 
is contained in the statute authorizing Mr. Freeman’s ap- 
pointment, or is implied from the appointment. 
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Volume 32 was published in 1865. Mr. Freeman was 
then the reporter. Counsel refers to the statute of 1845, 
as the law under which Mr. Freeman acted as reporter 
during the period of time in which the reports in question 
occurred, and were published. 

Section 20 and 21, of the statute of 1845, entitled 
« Courts,” are as quoted by counsel, but what of the com- 
pensation to be paid under this statute to Mr. Freeman 


for his services as reporter? 
Section 22 provides: 


“It shall be the duty of the reporter to deliver to the 
secretary of state, as soon as convenient after publication, 
such number of copies of the respective volumes of the 
reports of said court as may be necessary to enable the said 
secretary to distribute the same in the manner provided 
in the following section, together with one hundred copies 
in addition, to be deposited in the secretary’s office for the 
use of the state.” 


Under Section 23, the secretary is directed to dis- 
tribute the reports, to wit: 

«One copy to each justice of the Supreme court, one to 
the Attorney-General and each State’s Attorney and to 
each clerk of a court of record, except the Supreme court, 
one to probate justice, five to the clerk of the Supreme 
court, one to the executive of each state in the United 
States, five copies to the executive of the United States, 
one to each of the officers of the executive department of 
this state, etc.” 

Section 24 provides that upon the delivery of this requi- 
site number of any volume, the Secretary of State shall 
deliver to the reporter a certificate specifying the number 
of copies which he has received, which certificate will en- 
title the reporter to a warrant upon the treasurer for an 
amount for these volumes aé the price for which these 
books are sold to individuals, provided the price shall not 
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exceed the ordinary price of law books of the same de- 
scription, to be determined by the auditor, treasurer and 
secretary of state. This law was amended in 1863 as to 
the term of the office, and in 1863 the price of the vol- 
umes to be delivered to the state was limited to six dol- 
lars, still subject, however, to the control of the above 
provisions; that is, that the state shall pay for such copies 
‘at the price for which said books shall be sold to indi- 
viduals,” or to be determined by the auditor, treasurer 
and secretary of state. 

Section 20 of the Act of 1845, quoted by counsel, was 
unchanged by the Act of 1863 or 1865, which provides 
that: 

«Said reporter shall have a right to use the original 
written opinion after it shall have been recorded by the 
clerk.” 

{if this was a “use” for the state—to make property to 
belong exclusively to it, this provision was wholly un- 
necessary. 

Ln what provision of this act is Freeman employed and 
paid by the state in the sense asserted by counsel? 

As soon as the opinions are filed with the clerk they are 
turned over to the reporter that he may arrange, compile, 
annotate, index, etc., for publication, and the state agrees 
that it will take from him the actual number required 
by the state to furnish its own officers, and to exchange 
with other states and national officers, together with an 
additional 100 copies, and will pay him therefor the same 
price at which he sells the report in the market, or that 
may be fixed by the auditor, etc. Freeman under this law 
is not a salaried officer. The state pays him nothing for 
his official services. 


25 


If he was paid by the state, as counsel contends, it would 
not buy these copies from him at any price. The entire 
edition would belong to it wethout purchase. 

In the case of Wheaton v. Peters, it plainly appeared 
that Congress provided a salary to be paid to the reporter. 
In the argument of Mr. Sargent with Mr. Ingersoll against 
Mr. Wheaton’s claim, page 648 (8 Peters), he stated: 

“In process of time after the publication of the first 
volume of his reports Mr. Wheaton became a public offi- 
cer, with a salary for his labor as reporter, and obliged to 
perform the duties of the office. * * * It therefore 
became a contract on his part, for the sum allowed by the 
law, to prepare and publish the reports.” 

Mr. Webster in his argument at page 651 refers to 

Mr. W g page 6: 
the question of salary, as well as to the law of Congress 
authorizing his appointment, and says, page O51: 

«The laws of Congress relating to the reporter’s office 
do not bear on the question of copyright. ‘There is no 
intimation in the statute of such an interference, or that 
the sum allowed the reporter is in lieu of copyright. The 
right in the reporter to fix the price of the volumes rec- 
ognizes a right to exclude others from publishing. He re- 
ceives $1,000, and gives eighty copies to the United States, 
of the value of $400. Would he give up the copyright for 
this sum, this modicum? ‘The law was intended to se- 
cure to him the rights he possessed, and to add to them 
also.” 


Mr. Sargent made the same point here urged by coun- 
sel for appellants. Mr. Webster met the point as above 
stated, and the Supreme court undoubtedly adopted the 
reasoning of Mr. Webster, as clearly shown in its judg- 
ment, in adjudging that Mr. Wheaton was entitled to pro- 
tection by copyright, if he had taken the necessary 
steps to secure it, notwithstanding his appointment as re- 


porter under salary by virtue of an Act of Congress. 
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Counsel cited in connection with this point from the opin- 
ion of Judge DRUMMOND, (transcript 32,) which finds full 
support in the disposition of the same question first raised by 
Mr. Sargent, by the Supreme court of the United States 
passing the question in s¢/ence, although so strenuously 
urged by Mr. Sargent as being entirely unnecessary to 
consider, or not being pertinent to the determination of 
the real question, namely, the right of a reporter to secure 
to himself the future fruit of his labor by copyright, the 
same not being prohibited by the law under which he is 
appointed and acts. 

Counsel quote from Mr. Drone on Copyrights, page 
161, to the effect that such opinions as judicial decisions 
are not the subject of a copyright “by a reporter or the 
first publisher, on the ground of authorship, for the rea- 
son that he 1s not the author.” 


The case considered by Drone in the rule cited by 
counsel, is not before the court. This learned author dis- 
tinguishes, as we have shown by foregoing quotations, 
between an opinion delivered by the court and “ the ma/- 
fer prepared by the reporter,” and this difference is the 
subject of copyright, and in the combination the opinion 
becomes a part of the copyrighted matter, so that the book 
containing the whole cannot be appropriated without com- 
mitting piracy. Any other author or law publisher may 
go to the records of the Supreme court and take there-— 
from the original recorded opinions of the Supreme court, 
and publish them with his own original head-notes and 
annotations, under his own original arrangements and 
methods, if no state law prohibits the same, without in- 
fringing the copyright here contended for, but such is not 
the case before the court, as will be clearly shown from 


the evidence. 
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Counsel contends that “the sole test, therefore, in de- 
termining the right of private dominion and ownership 
in literary productions is, whether the writer is en- 
gaged in a private enterprise, and therefore an author 
within the meaning of the constitution, or whether he is en- 
gaged ina public service, which forever dedicates the re- 
sult of his labors to the public whom he serves. If he falls 
within the latter class, then without exception the result of 
his labors, when published, becomes the property of the 
public.” 

Counsel illustrates this sweeping assertion by a refer- 
ence to judges, etc. The Supreme court of this state 
is required by law to put its opinions in writing, and the 
clerk of the Supreme court is required to enter such opin- 
ions of record. Suppose there had been no reporter, as 
Mr. Freeman has been, and one of the judges had taken 
upon himself the labor of organizing these opinions into 
volumes, numbered and paged, with syllabi, head-notes, 
tables and index, such as in the books of appellee before 
the court, would not such judge have been entitled toa 
copyright to secure to him the beneficial result and finan- 
cial fruit of this work’ The state did not employ or pay 
him for this work. So in the case of a reporter, section 
20 of the Statutes of 1545, quoted by counsel, provides: 

“The court shall appoint some person learned in the 
law to minute down and make report of all the principal 
matters drawn out at length, with the opinion of the court 
in all such cases as may be tried before the said court.” 

These words define the full labor imposed upon the re- 
porter in the discharge of his official duty. Could any just 
or reasonable construction of this language be made sufhi- 
cently elastic by the most extreme implication to include 
and make it the employed official duty of the reporter to A 
make head-notes, to extract and concisely state the Prt 


and g7st of the opinion in a syllabus, to abstract argu- 
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ments by counsel, to furnish from voluminous records a 
concise and yet sufficient statement of the facts to justify 
the opinion and judgment of the court, arrange the instruc- 
tions and the assignments of error considered and reviewed 
by the court, to intelligibly index each opinion, and attend 
the whole arrangement and combination with tables of 
cases cited and reported. Such a construction would im- 
pose upon the official reporter a gross injustice, in com- 
pelling him to perform this complicated and difficult 
variety of mental and physical work not specified in any 
contract with the state, and all for the privilege of deliver- 
ing to the state a few volumes of reports at the price at 
which he sells to the public, and without any protection 
against competition with the public. If the theory of 
Take 


The law under which part of this 


counsel is correct, what would inevitably followr 
the case at bar. 
labor was performed, provided, as to the price for the 
volumes to be furnished the state, “ at the price for which 
said books shall be sold to individuals.” While counsel 
contends that Freeman was not entitled to copyright, 
although not prohibited by the statute under which he 
was acting as reporter, and with apparent seriousness 
argues that the opinions of the Supreme court and the 
work of the reporter are dedicated and belong to the 
public, yet he was careful to prove by the evidence of 
record in this case that appellants, his clients, claim copy- 
right to Breese, and to volumes 1 to 31 inclusive of the 
Illinois Reports. | 

I will not further refer to the authorities cited by coun- 
sel, except to say that every case cited by him refers and 
is expressly limited to the judicial decisions of the court in 
the form of its written and filed opinions. I know of no 
reports. published in the United States that are not held 
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by copyright. The West Publishing Company is now 
furnishing to the profession reports of all the decisions of 
the courts of final resort, state and federal, with syllabus, 
index, etc., complete, and each volume appears secured to 
the publishers by copyright. 

Hodves, et al.,v. Welsh, 2 Ir. Eq., 287, involved a motion 
for an injunction upon a bill to restrain the defendant from 
infringing the copyright of complainant of law reports. 
The precise question here in argument was carefully con- 
sidered and determined. The master of the rolls, speak- 
ing of the first question presented, says (page 286): 


“It is argued that the works of Messrs. Crawford & 
Dix——or to make use of amore general expression, the 
works published under their names—are not such literary 
works as give to the authors, or to any persons deriving 
under them, the protection which is afforded to literary 
productions.” 


As to this objection the master says: 


“T cannot see any valid distinction between the work 
of a reporter of the decisions of a court of justice and that 
of any other author. Itis true that he merely states mat- 
ters which have occurred in public, and which any other 
person in the community may in like manner publish, 
though it would appear that formerly the permission of 
the judges to publish their cases was sometimes given. 
But the reporter bestows his time and labor on the pro- 
duction of the report in a proper form; he has in many in- 
stances to refer to the original documents in order to learn 
the facts accurately, and is, in my opinion, as much to be 
considered the author of the work published as the reports 
of legal decisions as the historian who records facts pass- - 
ing from day to day, taking many of the materials for his 
work, perhaps, from public documents accessible to all. 

“In Butterworth v. Robinson, 5 Vesey, 706, the propri- 
etor of the copyright in the term reports obtained an in- 
junction against the sale of a work which purported to be 
an abridgement of cases at law and in eguity, but which 
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copied, or nearly copied, cases contained in the Term Re- 
ports. Indeed, in many cases it seems to be conceded, 
and in my opinion it must be conceded, that there is a 
copyright in the author of such reports, or his assignee, 
which the law will recognize, and if necessary, protect. I 
do not think that the defendant can successfully contend 
that Messrs. Crawford & Dix had not originally such 
copyright, merely because some of the cases published by 
them are given ex re/atione. Whether they had a copy- 
right in such cases it is not necessary to determine in this 
case; itis sufficient to see that as to some of the 
they unquestionably had the copyright, and to repeat the 
observation of Lord Kenyon, in Cary v. Longman, 1 
East., 359, that ‘ courts of justice have been long laboring 
under an error, if an author have no copyright in any part 

of a work, unless he have an exclusive right to the whole 


book.’ ” 


Cases 


I submit upon the foregoing authorties ‘the question as 
to whether “reports” are subjects of copyright is fore- 
Mr. 


right to the arrange- 


closed—no longer open for discussion. Freeman 
originally acquired the exclusive 
ment and method of these volumes, and he determired 
thereby what should constitute the Illinois Reports and 
Appellee acquired all the rights 
that in anywise vested in Mr. Freeman touching the 
and 


proprietorship and ownership of these volumes the 


matter and arrangement thereof. 
The volumes here involved, cover the decisions of 
the Supreme court of the State of Illinois for about 


The 


decisions and 


five vears. division and arrangement of these 


opinions of the court into volumes and 


pages, the arrangement of the matter and the selection of 
the part of the record in each case that should enter into 
its history and presentation in the report, were selected at 
the discretion, according to the judgment and skill of the 


reporter or publisher. The condensation of the points 
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for syllabus or head-notes and index, were in the language 
selected and furnished by the reporter or publisher; the 
entire arrangement of this matter in the form of each 
volume is labeled, given a number and paged to agree 
with the table of the cases reported and the reference 
to the cases in the index, and such arrangement is of 
itself a proprietary right, the exclusive ownership and 
use of which appellee secured under the act of Congress, 
and no one can invade his right without his consent as the 
law requires. 

Callaghans advertised their reprints as “ FREEMAN’s 
Reports.” The title was clearly covered by the copy- 
rights which appellants attempted to appropriate, and 
thus infringed the copyrights in this particular. 

A. P. Callaghan testified, Trans., 448: “We reprinted 
“this slip and changed the word * Freeman’s’ to ‘ Illinots.” 
and put itin there, so that we are sending out our old cat- 
alogues printed before that change, as directed by Mr. 
High with this slip announcing this difference. 

«“(. That slip there was printed and pasted on after 
the filing of the supplemental bill in this case? 

“A. After he (Mr. High) directed us to do so.” 

If appellants and their counsel relied for defense upon 
the consent, encouragement, acquiescence, etc., why did 
they not insist upon the right, upon the same ground, to 
use the title that they did not appropriate the labor and 
material of the book itself. 

“The plan, arrangement, or method,” is the exclusive 
property of the one who first uses and protects it by 
copyright. It is not necessary that the entire matter, or 
even any considerable portion of the composition is origi- 


nal with the proprietor or party securing the copyright. 
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Where part of the matter is old, and part new, and the 
two are united, and by such union become more suitable 
and convenient for use, under the arrangement devised by 
the proprietor or publisher, he may protect his work by 
copyright. 

Cary v. Longman, 1 East., 358. 
Gerald v. Houston, 3 K. & J., 708. 
Longman v. Winchester, 16 Ves., 269. 
Mawman v. Tegg, 2 Russel, 385. 


Curtis on Copyrights, 253. 


At page 259, this learned author (Curtis) states, the 
principle and rule controlling compilations: 


‘‘ Many persons seem to labor under the mistake, of 
supposing that books of the character of compilations, 
may be used with impunity; and that, generally, where 
the materials made use of by an author can be traced to 
other sources, his copyright cannot prevent the use of 
those materials by others. ‘The whole distinction in such 
cases which is entirely overlooked by those who set up 
this kind of defense, is this, that every subsequent writer 


has a right to resort to the common sources for the 


same learning, and to make use of it at his pleasure; but 
if he takes it from one whose book is protected by copy- 
right, who has collected and arranged it, in a form and 
method peculiar to himself, and gives it out to the world 
in that form without resorting to the original sources, he 
is guilty of piracy.” 


In Gray v. Russell, 1 Story, 11, held: 


“ A party who first brings together materials drawn 
from different sources is entitled toa copyright for a com- 
pilation.” 

Emerson v. Davies, 3 Story, 768. 


Justice Clifford, in Green v. Bishop, 1 Clifford, 199, 
summarized: 


“Elementary writers and jurists concur that the law 


ote? 
IO 


does not require that the subject of a book should be 
new, or the materials original, in order to entitle the 
author to a copyright; and all appear to admit that there 
may be an arrangement and combination of materials, 
and the mode of displaying, and illustrating the subject, 
although all the materials employed and the subject of the 
work may be common to all other writers.” 


Drone, at page 198, defines the words “ originality ” 
and says: 

‘The words original and originality, as used in the law 
of copyright, have a most comprehensive meaning. Very 
few, if any, intellectual productions are original in the 
strict sense that the author is the creator of all that is ex- 
pressed in his composition. * * * 

Page 202: ‘A compilation of old materials gathered 
from published works and other common sources, 1s an - 
original production within the meaning of the law.” 


It may be conceded that appellant had an undoubted 
right to take copies of the written opinions and decisions 
of the Supreme court filed with the clerk and publish 
them in a book form without infringing the copyright of 
appellee, but in so doing they could not use appellee’s 
arrangement, method, division, or take from appellee’s 
book any original matter furnished or used by the re- 
porter or publisher or even copy the old matter therefrom 


without being liable for infringement. 


II. 


APPELLEE S COPYRIGHT FOR EACH VOLUME AS ALLEGED 
IN THE BILL OF COMPLAINT IS FULLY ESTABLISHED BY 


THE PROOF. 


As shown under authorities cited, to avoid infringement, 


the second author mus? actually take the old matter from 
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the “common source,’ and not copy the same from the 
copyrighted work. The record shows clearly that appellee 
sufficiently complied with the law of Congress, to entitle 
him to acopyright of the volumes from 32 to 46 inclusive? 

Counsel, with apparent seriousness, contend and at- 
tempt to show that the burden of proof was upon appel- 
lee, as complainant, to show, not only his title to the copy- 
right, but to prove that he had technically and literally 
complied with the law of Congress under which he ac- 
quired such utle to his copyright, and that in this particu- 
lar he had wholly failed. Volumes 33 to 46 were orig- 
inally published under the act of Congress of 1831. To 
obtain a copyright under this act, the proprietor or author 
was required: jis/, to deposit a printed copy of the title 
of the book in the clerk’s office of the district court of the 
district wherein the author or proprietor resided; second, 
to print notice of copyright on the title or succeeding page 
of each copy of every edition; /Azrd, within three months 
of publication thereof, to deliver a copy of the book to 
the clerk of such district court. 

It is evident, from the reading of the sections contain- 
ing these requisites, that the right of the author or pro- 
prietor to the copyright vests in such author or proprietor 


the moment the title of the book is deposited and filed 


with the clerk, otherwise an infringement might occur be- 


fore publication and therefore before the author or pro- 
prietor could meet the last two requirements, namely, 
printing upon the first or succeeding page notice of his 
copyright, or depositing a copy of the book with the 
clerk, and in such case he would be without remedy. 


The law of 1831 of Congress provides, Sec. 4: 


Upon depositing “a printed copy of the title of such 
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book in the clerk’s office of the district court,” etc., ** the 
clerk of such court * * * is directed and required 
to record the same forthwith in a book to be kept for that 
purpose, in the words following (giving a copy of the 
title, under the seal of the court, tothe said author or pro- 
prietor, whenever he shall require the same): ‘¢ District 
of ...., to wit: Be it remembered that on the .... day 
OF .. cy Ae Dh cccce fas De OF the SOG Getrict, DA 
posited in this office the title of a book (map, chart or 
otherwise, as the case may be) the title of which is in the 
words following, to wit: (here insert title), the right 
whereof he claims as author (or proprietor, as the case 
may be), in conformity with an act of Congress entitled, 
‘An act to amend,the several acts respecting copyrights.’ 
C. D., clerk of the district.’ ” 

The words beginning with “district of ——,” and ending 
with “clerk of the district,” above quoted constitute the form 
with the blanks filled in, whichthe record of the deposit 
with the clerk of the title to the book shall be made. 
Before the words “ district of ———,” in the second sec- 
tion of this act appears in parenthesis the words: 

“(Giving a copy of the title, under the seal of the 
court, to the said author or proprietor, whenever he shall 
require the same.” 

The “ copy of the title, under the seal of the court,” re- 
quired to be given by this section to the author or pro- 
prietor upon his request, certified to by the clerk, is made 
evidence by the act itself, of the claim of such author or 
proprietor, to a copyright applied for and obtamed “in 
conformity with the act of Congress,” and entitied “ an act 
to amend the several acts respecting copyright.” 

There is no provision in this section or in any part of 
this act requiring a like record to be made and kept, 
showing the deposit of the book with the clerk, after pub- 


lication. 
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A requirement, not made a condition precedent in ex- 
press words, will not become such by implication. 


n evi- 


woe 


Appellee offered, and the court below admitted 
dence, a certified copy of the record kept in the clerk’s 
office, certified to by the clerk as required by the provi- 
sions of the law of Congress, as follows, viz: 


«“ United States of America, Northern District of Illi- 
nois, ss., Glerk’s office of the district court of the United 
States for said district. 

« Be it remembered that on the 12th day of August, A. 
D. 1865, E. B. Myers and Chandler, of said district, de- 
posited in this office the title of a book as follows, to 
wit: | 

«+ Reports of cases at Jaw and in chancery argued and 
determined in the Supreme court of Illinois, by Norman 
L. Freeman, counsellor at law, volume 32, containing the 
remainder of the cases decided at the April term, and a 
part of the cases decided at the November term, 1863, 
The right whereof they claim as proprietors, in conformity 
with an act of Congress, entitled, ‘an act to amend the 
several acts respecting copyrights.’ 

“Ww. H. BrRavDLey, 
“ Clerk.” 


This copy of the record is certified to by the clerk in 


the following words: 


‘* NORTHERN DIsTRICT OF ILLINOIS, ss. 


“7, William H. Bradley, clerk of the District court of 
the United States for the northern district of Illinois, do 
hereby certify the foregoing to be a true copy from the 
records of said court in the matter of the entry of a copy- 
right by E. B. Myers and Chandler, as the same appears 
of record in said court and now remaining in my cus- 
tody. 

“In testimony whereof I have hereunto set my hand 
and affixed the seal of said court, at my office in Chicago, 
this 12th day of August, A. D. 1865, and of our indepen- 
dence the nintieth year. 

[L. s. | “Wha. H. Brap.ey, Clerk.” 
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Under and upon which appears the following words: 

“Work deposited Jan. 17, 1866. Wm. H. Bradley, ' 
ep Bey 

And in like manner a copy of the record, of depositing 
the titles of volumes 33 to 46, inclusive, were duly 
certified to by the clerk in the form and in the manner 
above shown, and in the express words. and as required in 
section 4 of the act of Congress of 1531, under which the 
copyrights to these volumes were secured. The deposit 
of the “works” were indorsed on these certified records. 

It is further provided in section { of this law: 

«+ And it shall be the duty of the clerk of each district 
court, at least once in every year, to transmit a certified 
list of all such records of copyright, including the titles 
so recorded and the dates of record, and also all the sev- 
eral copies of books or other works deposited in his office 
according to this act, to the secretary of state to be pre- 
served in his office.” 

‘The author or proprietor is pot required to apply to the 
secretary of the interior for any proof of his compliance 
with any provision of this law. 

Counsel cite JAZferrill v. Tice, 104 VU. S., 557, in 
support of his objection to this proof so made, of the de- 
posit of the copy of each volume with the clerk. In the 
case cited, there appeared below the signature to the cer- 
tificate of the librarian that a deposit of the title had 
been made, a minute of a deposit of two copies of the book 
without the signature of the librarian thereto. Of such 
a loose and apparently stray endorsement unsigned, this 
court said: 

« Such extraneous matter may be added by other per- 
sons, or may be erased or altered without involving the 
offense of forgery or alteration of the certificate.” 
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In the case at bar, the statement, “work deposited, 
Jany. 17, 1866,” is signed by William H. Bradley, clerk, 
and so the same statement of the deposit of the book 
written upon each certificate, and the copy of the record 
of the deposit of the title of the book is signed by the 
same person as clerk. Thus as to signature both are 
equally admissible in evidence. His signature gives to 
the statement that the “ work ” was deposited on the day 
and year named, a distinctive official character. The 
signature of the clerk to the statement that the “ work’ 
was deposited on the day and year named, is as solemnly 
affixed and gives equal official force and certainty as the 
signaure of the clerk to the file mark of a declaration or 
bill in chancery which is never questioned in any judicial 


proceeding. 
In Dyer, cic., v. Last, 51 Ill., 181, held: 


“It is first urged, as a ground for reversal, that the affi- 
davit upon which publication was ordered was insufh- 
cient, as it does not appear that it was sworn to before a 
proper officer, or, in fact, any officer authorized to admin- 
ister the oath. The signature of Harlow is not.followed 
by the word ‘clerk,’ or any other means of designating 
the official capacity in which he acted by his deputy, nor 
does it appear of what office the latter was deputy, and 
hence it is claimed the affidavit is not sufficient to support 
the order. * * * ‘The record, however, shows a 
person of the same name signed the notice for publica- 
tion and the summons that was issued, as Circuit clerk. 
Hence, we may reasonably and fairly conclude that the 
court below knew and took judicial notice that Harlow 
was clerk of the court, and that the affidavit was signed 
and sworn to before him. All courts have the right, 
and it is their duty, to take notice of the persons who are 
their officers; and the court below might well find that 
Harlow, before whom the affidavit of non-residence was 
sworn to, was the clerk of the court, and, if so, then it 
was amply sufficient. * * * The summons and other 
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papers, and file marks, show that Harlow was clerk, and 
we must presume the court below took judicial notice of 
the fact.” 

In the case at bar, William H. Bradley, who signed the 
receipt acknowledging the deposit of the volumes, respect- 
ively,as clerk, was the clerk not only of the district in which 
the copies of the titles and copies of the volumes severally 
were required to be deposited, but he was the clerk of the 
court in which this suit was brought, heard and deter- 


mined. TZhielmann v. Burg, 73 Ill., 294. 


[ assume that all the court could require tn this case is 
competent proof that the book was deposited as the law 
requires. Assuming that the burden in the first instance 
is upon appellee, it is clear that the receipt of the clerk 
plainly and simply acknowledging he had received for de- 
posit in his office volumes, with date, would be sufficient? 
Is not the statement signed by the clerk equally admis- 
sible and competent? Here are the two parties named 
in the law, the author or proprietor directed to 
deposit, and the clerk directed to receive. It has been 
repeatedly held that, the testimony of the author or pro- 
prietor that he mailed the required copies to the 
librarian at Washington for deposit, is competent and suf- 
ficient to establish at least Arzma facie, if not conclusively, 
his compliance with the law in this particular. If the 
verbal evidence of the sender is thus sufficient, is not the 
written official acknowledgment of the receiver and 
official custodian, equally ¢ertain, original and competent? 
The person mailing or delivering the copy to the clerk 
may die, but the entry of the deposit and receipt of the 
book in the clerk’s office remain, and each succeeding 
clerk may furnish official and conclusive proof of the re- 


ceipt and deposit of the book. ‘This proof must be made 
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from the record, so far as the clerk is concerned, after the 
first year of its receipt, because within that time the law 
directs all copies of such books to be transmitted to the 
secretary of the interior. This case—a written endorse- 
ment of the actual deposit of the work, signed by the 
proper official character, under the law of 1831—was not 
before this court in Alerri// v. Tice, supra. 


Drone, at page 4985, states the rule: 

‘+ But when it appears that the copyright has been 
secured in the manner prescribed by the statute, and that 
it is the property of the plaintiff, a Arzma_facze case is made 
out, and the burden is on the defendant to show that the 
copyright is invalid, or the plaintiff’s title defective.” 

In note I, the learned author cites and quotes in sup- 
port of this rule from Equity Jurisprudence, section 936 
note 6, in which Mr. Justice Story, says: 

“ Prima facie the copyright confers title, and the onzs 
is on the other side to show clearly that, notwithstanding 
the copyright, there is an intrinsic defect in the title.” 

Counsel quotes at length from Wheaton v. Peters, 8, 
Peters, 664, as to the necessity of performing the con- 
ditions precedent to entitle the author or proprietor to a 
perfect copyright; also cites and quotes 

Murray v. Bogue, 1 Drew., 353. 
Baker v. Taylor, 2 Biatchf., 82. 
Chase v. Sanborn, 6 Pat. Of. Gaz., 932. 


How do these authorities apply to the point in argu- 
ment. The question is not whether appellee was re- 
quired by the law to deposit a copy withthe clerk, but has 
he sufficiently established by proof such deposit? It is 
not averred in the bill nor was it held by the court below, 
or found in the decree, that appellee claimed and was 
entitled to maintain his copyright to the volumes involved 
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in this controversy without depositing a copy thereof, 
with the clerk within the time and in the manner required 
by the act of 1831. On the contrary, such a deposit is 
expressly averred in the original and supplemental bill. 
Lhe simple question ts, whether the statement that copies 
of each of these volumes written upon the certificates of 
the clerk and signed by the clerk as heretofore shown, 
constitutes Drzma facie proof of such deposit. 

But counsel must limit his argument in support of his 
objections to the admissibility of this evidence, as well as to 
all other certificates, to the specific objection made at the 
lime these certificates and endorsement of the receipt of 
the deposited books thereon were offered in evidence be- 
fore the master. 

Counsel’s specific objection is, to wit (Trans., 497): 

«To the introduction of that portion of each of said pa- 
pers (certificates), respectively pertaining to volumes 32to 
16, both inclusive, at the bottom thereof purporting to show 
the dates when each of said volumes was deposited, defend- 
ants then and there objected onthe ground that the same 
constituted no part of the clerk’s certificate, but was a 
mere anonymous statement, when and by whom made not 
appearing, and that the same as to each and all of said 
volumes was wholly incompetent to show the date of such 
deposits; which objection was overruled by the court; to 


which ruling of the court defendants then and there ob- 
jected.” 


This is the only specific objection made by counsel to 
the certificates, and the endorsement thereon of the de- 
posit of volumes 32 to 46,except the certificates to volumes 
34 and 35. 

This objection recites but one specific ground, namely, 
that the endorsement of the receipt of the books for de- 
posit “constituted no part of the clerk’s certificate,” de- 


cause it“ was a mere anonymous statement,” etc. 
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The “ground” of the objection is in the singular. 
Counsel so limited it, and the words, ** was a mere anony- 
mous statement,” were intended to state.the reason, to de- 
fine the simple specific “ground *—-why the endorsement 
«constituted no part of the clerk’s certificate.” The word 
“anonymous” is defined by Webster to mean “ without 
name; wanting a name; nameless; as an anonymous 
pamphlet.” The endorsement of the receipt of the books 
for deposit upon the certificates is regularly dated, and 
officially signed « Wm. H. Bradley, Clerk.” 

The cases above cited upon this point clearly hold, that 
a court will take judicial notice that the person signing as 
clerk is the clerk of such court, and is duly authorized to 
sign the document as such, even though his signature is 
not attended by the word “clerk.” ‘That no proof in ad- 
dition to his signature is required to identify and establish 
his official character. In this case the same signature 
with the official designation of clerk appears under the 
endorsement and the date thereof that appears to the 
certificate of the record of this case in this court. Not- 
withstanding this fact, counsel made the specific objection 
that the endorsement “was a mere anonymous statement, 
“when and by whom made, not appearing.” 

The words following “ statement ” did not express a 
specific ground, but give the reason why the endorse- 
ment is an “ anonymous statement.” Counsel does not 
object to the certificate and the copy of the record show- 
ing the deposit and entry of record of a copy of the title 
of the book, although this certificate is signed by the 
same person with the same initials and with the word 
“ clerk ” affixed thereto. 


If this court will take judicial notice that Wm. H. 


Bradley who certifies to the record in this case with the 
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word “clerk ” affixed to his name, is the clerk of the 
court in which copies of the titles of these volumes were 
deposited as required by law and entered for record, and 
no objection is made to the manner in which such certifi- 
cates were signed by Wm. H. Bradley as clerk, and such 
certificates, together with the endorsements purporting to 
be signed by the same person as clerk, are incorporated 
in this record, which record is certified to by the same 
person as clerk; will this court require further proof as to 
the identity of the person signing such endorsement— 
further evidence of his official character? Inany view can 
it be said that these endorsements are “ anonymous,” that 
this signature of a person purporting to be, and filling the 
office of clerk, leaves them “ nameless?” No other ground 
can be urged against the admissibility or competency of 
this evidence. By making the objection upon this specific 
ground counsel has waived all general or other specific 
ground of objection. 

This precise question arose in Evanston v. Gunn, 99 
U. S., 665. The admission of a certain certificate in evi- 
dence was objected to upon the specific ground that 
there was no law authorizing such records to be used 
“in evidence, and because it was not competent testi- 
“ mony.” 


The court held: “ The defendants having thus specified 
their objection, it must be considered that all others were 
waived, or that there was no ground upon which others 
could stand. Berks & Dauphin Turnpike Co. v. Myers, 
6 Serg. & R. (Pa.), 12; Chicago & Alton Railroad Co. 
v. Morgan, 69 Ill., 492. We have then only to consider 
the objections that were made—the only ones that appear 
in the bill of exceptions,—and they present the question 
whether the record, conceding it to be properly proved, 
was competent evidence. * * * The inquiry to be made 
is, what is the character of the instrument? The record ad- 
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mitted in this case was not a private entry or memoran- 
dum. It had been kept by a person whese public duty 
it was to record truly the facts stated init. * * * 
Thev come, therefore, within the rule which admits in 
evidence, ‘ official registers or records kept by persons in 
public office in which they are required, either by stat- 
ute or by the nature of their office, to write down partic- 
ular transactions occurring in the course of their public : 
duties or under their personal observation.’ Taylor, 
Evid., Sec. 1,429; 1 Greenl. Evid., Sec. 496. To entitle 
them to admission it is not necessary that a statute re- 
quires them to be kept. It is sufficient that they are kept 
in the discharge of a public duty. 1 Greenl. Evid., Sec., 
496. Nor need they be kept by a public officer himself, 
if the entries are made under his direction by a person 
authorized by him. Galt v. Galloway, 4 Pet., 332. It 
is hardly necessary to refer to judicial decisions illustrat- 
ing the rule. They are numerous. <A few may be men- 
tioned: DeArmond v. Nesmith, 32 Mich., 231; Gurney 
v. flouse,g Gray (Mass.), 404; Zhe Catharine Maria 
Law Rep., 1 Ad. & Ec., 53; Clicguot’s Champagne, 3 
Wall., 114.” 


The endorsement in question is brought directly within 
the salutary and necessary rule so clearly stated in this 
case. The law of Congress required appellee on account 
of his residence in order to perfect his copyright to deposit 
a copy of the book with the clerk and in the office of the 
clerk of this dzstrzczt court. 

In such a case the court held, whether the statute re- 
quired it or not, it became the duty of such clerk to keep 
a record of the deposits of these books, because he was 
made the legal custodian thereof, and it being his duty so 
to do, his certificate of the receipt would be clearly ad- 
missible. 

In Belk v. Meagher, 104 U. S., 291, the court con- 


siders that the question was objected to on the ground 


that it was too general, but held: 


“It is quite possible the witness knew facts that were 
material to the issue which was being tried. If he did, 
and the plaintiff desired to have them, the question should 
have been made more specific, and the objections to the 
form of that which was put, removed.” 


Counsel contends that appellants as to volumes 32, 34 
and 35 offered to prove by certificate of the auditor of 
public accounts of the State of Illinois, and a certificate of 
the secretary of state showing sale by Mr. Freeman to 
the state of 553 copies of volume 32 and payment there- 
for, October 2, 1865, that it appeared upon certificates of 
the clerk that this volume was not deposited in the clerk’s 
office until January 17, 1866, which was more than three 
months after the date of its publication; that appellants 
also offered similar certificates showing the purchase of 


53 copies of volume 34 and payment therefor, October 


ty 


23, 1866, which was refused. 

Counsel contends this evidence was admissible, be- 
cause the clerk’s certificate offered by appellee purports 
to show the filing of the title of volume 34 in the clerk’s 
office October 23, 1866, being the same day, as counsel 
insists, on which the 553 volumes were delivered to the 
secretary of state, as required by the statute; that therefore 
the title of volume 34 could not have been deposited with 
the clerk before the publication of the book, which it is 
insisted the law requires. 

Counsel then quotes sections 22, 23, and 24, of chapter 
29, of the Revised Statutes of 1845, to show that Mr. 
Freeman sold the copies so delivered to the secretary of 
state, under and by virtue of this act, which constituted 
the publication of the volumes. His honor, Judge Drum- 
mond, gave no force to these objections, and we respect- 
fully submit his opinion overruling the same, in support of 


this argument. 
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Counsel cited these same sections of the statute in sup- 


port of his first point, namely, that the state was the 
employer of Mr. Freeman, and therefore owned the work. 
In support of this pointin argument, it is equally essential 
that counsel show under the same provisions of the same law 
that the state isa “ public market’, so that delivery to it 
of the 553 copies of volume 34, was a publication of the 
work within the meaning of the law. 

Counsel has omitted to bring together and unite the re- 
lations of employer and purchaser in the same transaction 
for one consideration when the employer owns the material 
and pays for the labor as he asserts. To treat the state as 
holding these wide apart relations with Mr. Freeman in a 
single transaction under the same law by virtue of the 
single appointment, does it follow that the deliveries in 
question to the state was the placing of the books before 

the public for sale and purchase so as to constitute pub- 
lication within the meaning of the law? 


Will the court presume when the work appears to have 
been deposited on the same day delivery was made to the 
State, that the latter was made first, even if the delivery 
to the state should be construed a placing of the. books 
upon the market open for purchase by the public, and 
therefore a publication within the meaning of the law. 
That courts of equity do not indulge in presum Plions favor- 


img forfeiture of title is a familiar rule. 


Did the Callaghans understand upon the trial of this 
cause that a deliver of these copies by Mr. Freeman to 
the state, not for re-sale, not to be held for sale by the state, 
but for distribution as provided in the law 


publication 


constituted a 
an offer of the work for sale to the public 
and in the public market? 
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Upon this point A. P. Callaghan testified, (Trans., 
447): 
“Q. What do you mean by published?’ 


“A. Received from the-printer and put on sale in the 
slore. bound.” 


6. Callaghan testified, (Trans., 497): 


“Q. Asd understand you, you say you printed it but 
did not publish it; please explain what you meant by 
that answer? 

“A. J mean that the publication may be printed and 
not published until it is marketed, or offered for sale, when 
that is done I consider it published.” 


It will be observed that the statute cited by counsel re- 
quired the reporter to deliver these reports to the secre- 
tary for the use of the state, and such delivery under a 
statutory requirement so defining the distribution of these 
volumes could not constitute a publication in any sense. 
Drone, in defining publication in this sense, page 115, 
’ says: 

“Properly speaking, a work is published when it is 
communicated to the general public. * * * In short 
to publish a thing is to make it public by any means or in 
any manner of which it is capable of being communicated 
to the public.” 

“ Butit is clear that a private circulation for a stricted 
purpose is not a publication.” Drone, page 121. 

In delivering these copies to the state, the author or pro- 
prietor was not dealing with the public, or any part of 
the public, so far as a market for the book was concerned. 
The delivery to the state was restricted under the statute 
limited to a special number, for a special purpose, and this 
compliance with this provision of the law did not extend 
to the public or market, or the trade; therefore, the copy 
of the warrant offered by appellants did not constitute 
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proof of publication in fact, or in view of the authorities 
cited, but to the extent that the delivery of these volumes 
to the state could be held a publication in any sense, would 
the failure to deposit a copy before such a delivery, on 
the same day or later, to the state, work a forfeiture? 

The evidence shows that a copy of volume 32 was 
delivered to the clerk within a few days of three months 
after the date of the auditor’s certificate. As above 
stated, there is no question that the deposit of the title 
page secures copyright. It was so expressly held by his 
honor, Judge Drummond, in Bouccicault v. Wood 2 Bis S., 
30, and in Wheaton v. Peters, 8 Peters. 662. held: 

“It will be observed that a right accrues under the act 
of 1790, from the time a copy of the title of the book is 
deposited in the clerk’s office.” 

Page 663. «A right undoubtedly accrues on the record 
being made with the clerk,” etc. 

This is equally true upon depositing with the clerk the 
title of the book, under the act of 1831. 

Assuming therefore that the delivery of the copies to 
the state could be construed as a publication in any sense, 
will the court hold that it is sufficient to work a forfeiture 


of appellee’s copyright to this volume? 


In Wheaton v. Peters, the order remanding, directed an 
inquiry whether “ said Wheaton or proprietor after the 
publishing thereof, did deliver or cause to be delivered to 
the secretary of state of the United States, a copy of the 
same, to be preserved in his office according to the pro- 
visions of the act.” 


into the evidence, and ascertain whether the 
have not shown a substantia] compli 


The majority of the court deemed it “ necessary to look 
complainants 
ance with every legal 


requisite. But on reading the evidence we entertain 
doubts.” 
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The dissenting judges deemed the order unnecessary 
and judicially declared, that the relief prayed should be 
granted on the evidence before them, but even the major- 
ity of the court did not rule or intimate in the controlling 
opinion that the deposit if not made within the time, (six 


months) the copyright was forfeited. 


In Dwight v. Appleton, 1 N. Y., Legal Observer, 198, 
Justice Thompson held: 

“The delivery to the secretary of state of the first 
volume of the work, within six months after its publica- 
tion, and the rest of the volumes before the offense com- 
plained of was committed, or action brought, was a sub- 
stantial compliance with thelaw. That this case was dis- 
tinguishable from the case of Wheaton v. Peters. Inthat 
case it did not appear that the volumes had been de- 
livered to the secretary of state at any time, and to ascer- 
tain this with other facts, a trial at law was ordered.” 

Thus it would seem clear that if it had appeared to the 
majority of the court in Wheaton v. Peters, that the requi- 
site number of the work in controversy had been deliv- 
ered to the secretary of state before the commencement 
of the suit, the order remanding for inquiry upon this 
point would not have been entered. ‘The purpose of the 
law must be to keep in the public office by such deposit, 
a constructive notice of the completed “work” covered by 
the copyright, to which the public may have full and free 
access. If the deposit is made long before an infringe- 
ment occurs, and the party charged with infringing was 
not misled by the delivery for deposit, then such omission 
is no excuse for the infringment. This is especially true, 
where the party charged had full, actual notice of the 
claims of the reporter and publisher. 

As to volume 34 the certificate of the clerk is in evi- 
dence, stating that the title was deposited with him as 


required by the act of Congress. 
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It is further objected, however, that the certificate of 
deposit of the title is dated October 23, 1866, and by en- 
dorsement thereon, the work was deposited with the clerk 
on the same day. ‘These dates being the same, counsel 
insist that the court will assume the book was deposited 
with the clerk before the title. The act of Congress pro- 
vides, that a proprietor or author “ shall, before publica- 
tion, deposit a printed copy of the title of such book,” 
etc. 

The time that the deposit of the title shall precede the 
deposit of a copy of the work is not fixed by the act. 
Therefore, if the tithe was deposited one minute in point 
of time before the book was deposited with the clerk—if 
the delivery of a copy of the work to the clerk was im- 
mediately followed by the delivery of a copy of the work 
for deposit, the requirements of the law in this particular 
would ‘be fully met; and the court will not presume that 
the law was disregarded in this particular, and that the 
copy of the work was actually delivered in point 
of time before the title of the work was delivered 
to and deposited with the clerk in order to ad- 
judge a forfeiture of the copyright.  Forfeitures in 
such cases are odious to courts in equity, and no pre- 
sumptions are indulged in their favor. The certificate of 
the clerk in proof as to volume 35 states, that the printed 
title was deposited with the clerk, January 26, 1867. The 
printed notice of the title page original edition published, 
dates the entry of the copyright in the year 1866. Coun- 
sel contend that the variance in dates between the certifi- 
cate of the clerk and the title page of the book is fatal to 
appellee’s copyright, and in support of the position, 
cites Baker v. Taylor, 2 Blatchf., 22, which is the only 
authority he produces in support of his most technical po- 
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sition. In the case cited, the opinion was delivered by the 
Hon. Samuel R. Betts, district judge for the southern 
district of New York, while in the case at bar the vari- 
ance was held immaterial by one of the most learned and 
distinguished judges of the Circuit court. This same ob- 
jection was urged and the same authority cited upon the 
hearing of this cause before his Honor Judge Drummond, 
who recognized that the law under consideration should 
receive a construction which would tend to secure the 
author or proprietor in the enjoyment of his well earned 
literary property and rights, rather than by a most strained 
and strict construction of the law give greater license and 
protection to literary pirates. An equally technical objec- 
tion is urged to volume 36. Theclerk’s certificate shows 
the printed title filed by E. B. Myers and Chandler. ‘The 
printed notice of the title page shows entry was made by 
E. B. Myers alone. For this reason counsel contends that 
the copyright to this volume, otherwise regular, must fail, 
the author and proprietor must lose the fruits of their labor, 
and appellants be judicially justified in appropriating their 
property. As stated, the purpose of the law requiring 
the entry of the copyright title upon the first or second 
page of each copy of the edition, is to give notice to the 
public, that an appropriation of the book bearing such 
notice will constitute piracy—an infringement of the copy- 
right, and will be punished as such. 

Would the name of Chandler add to the sufficiency of 
this notice or enlarge its warnings Was ¢t necessary to 
continue his name in the notice after sale of hts interest to 
appellee 4 

The courts will and ought to require a substantial com- 
pliance with the law of Congress, creating and controlling 


copyrights, but they will undoubtedly be as liberal in the 
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construction of this law as they are in the construction of 

‘the land laws under which title to real estate is derived 

from the government—as in the construction of the min- 

eral laws under which title to precious metals of fabulous 5 
value are acquired by the most illiterate, at the rate of 1 
five doliars per acre. In the construction of these laws, 

only a substantial compliance with the provisions are re- 

quired. Forfeitures are not favored—-abandonments of 

claims and homesteads, are not presumed—the encroach- 


ments of “claim-jumpers ” are not encouraged, but every 
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facility is given to all honest, original claimants of home- 
stead and mining claims to perfect their title, notwith- 


standing serious irregularities. 
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HAS APPELLEE SHOWN TITLE—PROPRIETORSHIP—IN 
VOLUMES 32 TO 40 INCLUSIVE. 


Counsel contends in argument, that appellee has wholly 
failed to maintain the title averred in his bill, as required 
to entitle him to the relief prayed and decreed. 

In support of this position counsel says: 

“ No assignment, document, contract or memorandum 
of any nature whatever was offered by appellee to prove 
the title averred by his bill to have been derived from 
Freeman, the reporter, or from Chandler, his former 


partner, nor was any parol proof offered upon this point, a 
even if such title could have been established by parol.” 


Was the averment of title by assignment in writing or 
otherwise, or proof thereof, essential to appellee’s right 
to recover? 

The bill avers that so far as the matter of these volumes 


cri 
o> 


was prepared by Freeman, the same came to appellee in 
the form of manuscript; that volumes 32 to 38, inclusive, 
were purchased in manuscript form by the firm of E. B. 
Myers & Chandler; that thereafter appellee became the 
owner of Chandler’s interest and purchased in his own 
name the manuscript, etc., from Freeman for volumes 39 
to 46, inclusive. To the extent that Freeman prepared 
the matter, he was author, which he afterward sold to ap- 
pellee, who became the proprietor, and, therefore, 
whatever appellee contributed by way of additional mat- 
ter, or from arranging, dividing, paging, numbering, in- 
dexing, etc., the matter for publication into volumes, he 
was author as well as proprietor. While the work is in 
manuscript no form of assignment or contract of convey- 
ance is essential. The sale of the manuscript is not an 
assignment of the copyright and the copyright cannot be 


transferred until after it has been secured. 
Drone, speaking of assignee (page 235), says: 


« But the meaning of assignee, as used in the act, is not 
restricted to an assignee of the privilege created by the 
statute. It embraces also a person to whom an author 
has transferred his unpublished work befcre statutory ' 
copyright right has attached to it. In other words, the stat- 
utory copyright 1 right will vest @d zuz/zo in an assignee as 
well as in the author himself. Both the English and 
American statutes expressly recognize the right of the 
‘proprietor’ of an unpublished work to enter the copy- 
right in his own name, and the law has been repeatedly 
construed to this effect by the courts.” 


(Page 239): “ But when he (the author) disposes of 
his property in an unpublished work, he does not assign 
the statutory copyright, because that does not then exist, 
and hence cannot be assigned. * * * What is 
passed is the common law property in the manuscript. 
* * * He (assignee) acquires the right not only to 
publish and to secure the statutory copyright, but also to 
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withhold from publication, or to publish without securing, 


the copyright; and thus, if he wishes, to abandon his prop- 
perty to the public. * * * Whether a person who 
has derived a title at common law is or is not an assignee, 
and whether such title is or is not valid, is to be deter- 
mined by the common law, and not by the statute. Now, 
at common law, neither a written nora formal assignment 
is necessary to make a person an assignee. The owner 
of an unpublished work may sell it, exchange it, or give 
it away.” 

Page 241: “Statutory copyright, etc., in the United 
States may be secured in the first instance not only by 
the author, but also by the owner of an unpublished work 
who has derived his title from the author; and it is imma- 
terial in what way, provided it be lawful by the common 
law, the owner has acquired the property in such unpub- 
lished work.” 


Page 307: After considering the English rule, Drone 
says: 

‘ What, then, is the mode cf assignment after publica- 
tion and shor the statutory copyr ight | has once vested in the 
author? If any formalities or requirements were prescribed 
by parliament, they would doubtless have to be observed. 
But as already said, the statute is silent on this point. 
Hence according to a well established rule of construction 
the mode of transfer can be governed only by the common 
law; and by the common law as has been said, a good as- 
signment may be made by word of mouth.” 


Therefore, as to the transfer of the manuscript from 
Freeman to Myers and Chandler, no formal contract or 
written assignment was necessary, and the question of 
such transfer is not material in this case because it did 
not transfer the copyright. 

Section 7 of the act of 1831, regulating assignments 
and requiring the same to be duly acknowledged and _ re- 
corded is solely for the protection. of the purchaser and 


mortgagee. It furnishes no defense to a _ defendant 


‘ue 
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charged with infringement, or right of inquiry to the 
literary pirate. Under these liberal rules controlling the 
disposition of manuscript or copyright by the author, the 
q contention of counsel cannot prevail. And to these au- 
thorities may be-added the fact that appellants, after the 
sale by Chandler of his interest to appellee, commencing 
in March, 1877, attempted by every means short of pay- 
ing an adequate consideration, to secure a transfer, or to 
negotiate for the controi and right to re-publish volumes 
32 to 46 inclusive. 
Bernard Callaghan, one of appellants, testified, trans- 
cript 187: 
“Q. Do younot know thatin the years 1876 and 1877, 
Mr. Myers’ volumes from 32 to 46 were copyrighted? 
“A. No, I do not know it positively. 
& «“Q. You knew he claimed thecopyright did you not? 

“A. Yes, sir; I understood he did. 

Transcript 195, same witness: 

“Q. In your negotiations (with appellee) were not 
these volumes specified, that you were to have the copy- 
right of 32 to 46° Is that not what you have sworn 
to in your affidavit filed in this cause? 

« A. I think so; that is, we were to buy all his stereo- | 
type plates, and stocks, and his alleged copyright in these 
volumes. 

«Q. Including the copyrights of 32 to 38° 

“A. Yes, sir. Well, it was including the copyright of 
. we 

Thus appellants not only recognized appellee’s title to 
the copyrights for 32 to 38 inclusive, but it is a fact that 
they negotiated with him for the purchase of these copy- 
rights, admitted that they knew he was the owner 
thereof, and so treated the ownership in the attempted 


negotiation and purchase thereof from appellee. 
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In addition to this testimony, this express recognition of 
appellee’s title to volumes 32 to 46 inclusive, appellee tes- 
tified (‘Trans., 104): 


«QQ. State if in 1876 and 1877, you were the owner of 
any of the copyrights of any of the Illinois Reports, if so, 
what volumes? 

“A. / was the owner of volumes 32 to 46 inclusive.” 

“Q. State if Callaghan & Co., the defendants in this 
suit, had any knowledge of your claim to the copyright of 
the volumes in question in this suit from January to 
July, 1877° (Trans., 105.) 

«A. THEY WERE AWARE THAT I OWNED THE CoPy- 
RIGHT—HAD A COPYRIGHT. * * * Inthe latter part 
of the year. 1876, we (appellee and appellants) had several 
interviews regarding the sale by me and the purchase by 
them of my copyrights and stereotype plates of volumes 
32 to 46 inclusive. * * * A proposition was made by Cal- 
laghan & Co. to me, first at $4,000, and subsequently at 
$3,000, which was declined, as I did not deem it a suffic. 
ient price for the property.” 


—_— 


Mr. Freeman testified, transcript 314: 


“It was understood that Mr. Myers was the owner of 
the copyright of from 32 to 46 inclusive.” 
Mr. Freeman issued his circular to the profession and 
trade dated February 26, 1877, in which he says, trans- 
cript 322: 
«EK. B. Myers, of Chicago, owns the copyright of the 
other volumes which are out of print, 32 to 38 inclusive, 
and there is a fair probability that he will reproduce them | 
in a short time.” 
This evidence is not contradicted, and establishes owner- 


ship of the copyrights in appellee. 


is 00 


No objections were made to the admissibility of this 
evidence inthe court below, upon either special or 


general grounds. If this evidence of ownership was un- 
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satisfactory—not the best evidence, it was incumbent up- 
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on counsel to object upon the specific ground now urged 
for the first time, and then appellee would have had an 


opportunity to supply the proof now demanded in argu- 


ment. Not having done so, it is too late to do so now. 
In Wilson v. Ainge, 83 Ill., 235, held: 


“It is true that appellant interposed a general objection 
to their being read, but did not specify this or any other 
particular objection. ‘This court has repeatedly and uni- 
formly held that the objection here urged must be in- 
sisted upon in the court below; that fair practice requires 
that the objection must be pointed out, that the other 
party may have the opportunity to remove it; and if not 
specially made, the general objection will be regarded as 
only going to the materiality of the evidence under the 
issue. ‘The adjudications of this court announcing this 
rule run through the entire series of our reports, and must 
be familiar to the entire profession, hence we deem it un- 
necessary to otherwise refer to or cite them.” 

The same rule is recognized and approved in Belk v. 
Meagher, supra. 

Appellee testified without objection that he was the 
owner of the copyrights. This evidence was sufficient, 
unless disputed, to sustain the averment of ownership 
made in the bill. If counsel was not satisfied with this 
proof of ownership it was his duty to inquire of witness 
if the transfer had been made to him by Chandler in 
writing, and then require the production of such written 
transfer. Having failed to do so, counsel of appellee 
under the cases cited, has the right now to rely with 
entire confidence upon this undisputed evidence of owner- 


ship in appellee, and the objections. of counsel for ap- 


pellants comes too late. 
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HAS THE DEFENSE OF APPELLEE’S ACQUIESCENCE IN, OR 
CONSENT TO THE REPUBLICATION OF THE VOLUMES IN 
QUESTION BY APPELLANTS, BEEN ESTABLISHED BY THE 
PROOF? 

These defenses are disproven by the undisputed evi- 
dence of the following facts: 

First. 
pellants repeatedly attempted to purchase from appellee 


No consent was given or requested, though ap- 


the copyrights in question. 
Second. 


pellants to understand that he proposed to abandon his 


Appellee did not intend and never gave ap- 


copyrights or to consent to surrender the same without 
consideration. 


Third. 


or 39 to 46, relying upon the silence, acquiescence or con- 


Appellants did not reprint volumes 32 to 38, 


sent of appellee for: justification. 
Fourth. 
appellee consented to their republication of volumes 32 to 


Appellants never acted upon any belief that 


38, or 39 to 46, inclusive. 


Fifth. 


not to infringe his copyrights of these volumes. 


Appellants were expressly notified by appellee 
Sixth. Appellants never stated to appellee that they 
intended to infringe his copyright by a republication of 
these volumes if he refused to sell, but they invariably 
guarded their threat of intended publication of these vol- 
umes wth the assurance THAT THE SAME WOULD BE DONE 
BY THEM IN SUCH A MANNER AS TO AVOID AND NOT IN- 
FRINGE HIS COPYRIGHT, AND APPELLEE SO UNDERSTOOD 


IT. 
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These facts are clearly established by the testimony of 


appellants themselves. 
A. P. Callaghan, one of appellants, testified: 


«“Q. I intended to have you understand it was from 32 
to 38; did you ever ask Mr. Myers’ consent to reprint 
those books? 

“A. Wo, we notified him that we would. 

“Q. You notified him of the intention, but you did 
not ask him for any consent on his part? 

“ A. I judged from all his conversations that I did not 
need his consent. , 

“Q. / will ask you if you ever asked him for his consent 
that you should reprint 32 to 38? | 

“A. No, nothing more than what 1 have told you.” 


(Trans., 135): This witness testified that appellants, 
February 24, 1877, advertised in the Chicago Legal 
News their purpose to publish a “ new edition of Illinois 
Reports.” 

Before appellants so advertised, they had seen Mr. 
Freeman’s notice in the Legal News that Mr. Myers 
would reprint the volumes in controversy. (See testi- 
mony A. P. Callaghan, p. 147.) 

Transcript 136, that this advertisement was printed in 


circular form and sent to every lawyer in the state. 


« Q. Was the circular sent by you to the profession 
about this time announcing the republication of volumes 
1 to 38, an exact duplicate of the advertisement as it ap- 
peared in the Legal News? 

« A. It was in substance the same. After that time I 
had a further interview with Myers. This was after 
making this contract with Mr. Freeman which is in evi- 
dence here, I came back at Mr. Freeman’s request to 
see Mr. Myers. 

«Q. Now what took place between you and Mr. 
Myers, and when and where did this occur? 

«A. It was in March, 1877.” 
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“Q. What, if anything, was said about a purchase 
of his interest in these volumes at this time? 

“ A. We desired to purchase the volumes 32 to 46 all the 
fame. 

*«Q. Did you make him any offer at this time in the 
month of February for his interest in those volumes? 

“A. Idonot think it was at the February interview 
we made that offer. I think it was at the next interview 
in March. : 

‘©. Goon with the March interview? * * #* 

“A. Well, I called on Mr. Myers at the request of 
Mr. Freeman to repeat to him my offer of $5,000. * * * 
I made a proposition to buy his interest in 32 to 46 inclu- 
sive for $5,000. 

*« Q. Did you state anything to him at that time, and if 
so what as to any arrangements your firm had then made 
concerning the republication of 32 to 38 inclusive? 

A. Lthink that [ informed him at all the interviews 1 
had with him of our intention. It had been published. /t 
was known to everybody.” (Trans. 137), 
Q. Fix the month as near as ‘you can? 

« A. IN NovEMBER, 1876, WE MADE UP OUR MINDS TO 
COMMENCE SOON, ALMOST IMMEDIATELY, THE REPRINTING 
OF THESE VOLUMES. WE HAD HAD THIS PROJECT IN MIND 
FOR QUITE ALONG TIME. Af ¢t/al date we had determined to 
commence almost immediately the reprinting of them.” 
(Trans. 133): 


‘ 


- 


~ 
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(Trans. 140): This witness refers to another conversa- 
tion in June, 1877, with Mr. Myers, of which he testified 


upon the same point. 


«A. We stated to Mr. Myers that before proceeding 
further with the expense of republishing the Illinois Re- 
ports, we destred to buy his COPYRIGHTS and plates—his 
interest in the whole of the Illinois Reports, that we would 
give him for his interest in the entire lot, $5,000. 

“Q. What volumes were mentioned, if any? 

« A. ‘THIRTY-TWO TO FORTY-SIX, INCLUSIVE; that we 
would give him $5,000 for his interest in them, less the 
expense and costs already incurred in printing the vol- 
umes that were then either printed or printing. 
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“Q. By you? 

“A. By us, of volumes 32 to 38. 

“Q. In what condition was the other volumes of your 
reports from 32 to 38 at the time of this June interview? 

“A. Some in the hands of the printer being printed, 
and some in the hands of editors being edited for the 
press.” 

“Q. You have said you commenced the publication 
of volumes 19 to 38 in February? 

“A. Yes, sir; that is, we commenced to make the 
arrangements for them.” (Trans. 145), 

“Q. Well, do you mean to say that you made your 
arrangements or your contract for the reediting list from 
32 to 35 as early as you named in your deposition— 
February, 1877? 

+A. About the same time. 

“@. Did you suppose and believe at that time that 
you had a right to reprint 32 to 38 without Mr. Myers’ 
consent? 

«A. Do you mean the naked reprint of his books—a 
literal reprint of his books’ 

“Q. Reprint them in any way? 

“A. Why, certainly we would have a right to print 
them. 

“Q. Then you supposed that you had aright to reprint 
his books without his consent 7 

«A. WE HAD A RIGHT TO REPRINT 32 TO 35 OF THE 
ILLINOIS REPORTS WITHOUT HIS CONSENT.” (Trans. 149): 

«A. [| told -him if he did not sell us the books ata 
reasonable price, or sell us his interest in the entire Ilh- 
nois reports, then we would be compelled for our own 
protection to reprint them.” (Trans. 150). 

“Q. Why was there any difference made in the re- 
printing from 32 to 38 and the method of reprinting the 
volumes preceding 32° (Trans. 151). 

“A. Wedid not want to INFRINGE—that was my im- 
pression—we did not want to INFRINGE on Mr. Myers’ 
rights. * * * IT considered, of course, that we had 
the right to do what we did. 

“Q. That you were not infringing on any right of Mr. 
Myers? 


“A. 


No. 
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“Q. /twas not necessary to have his consent to tt at all? 
“A. No, NOT FOR WHAT WE DID.” 


What testimony by which to maintain the defense of 
consent, acquiescence, and abandonment! Appellants 
made a contract to reprint volumes 32 to 38 in February, 
1877, and in March and June following offered appellee 
$5,000 for his copyright in these jdentical volumes, and in 
each of these interviews declared to appellee that if he re- 
fused to sell, as they demanded, they would reprint appel- 
lee’s entire set of the Illinois reports. 


/s an offer of purchase of copyrights by infringers con- 


sistent with the defense of consent and abandonment? 
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But this witness expressly recognized in these inter- 


views and negotiations that Myers owned the copyright 
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to volumes 32 to 38. ‘This witness testified upon this 
point that in republishing the vofumes they did not wish 
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to infringe the copyright of appeflee. 
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If they relied ufon Myers’ gousent, acguiesence and 
abandonment, why did they not shake naked verbatim re- 
prints of 32 to 38 inclusive? Why seek to avoid violating 
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These defenses are utterly destroyed and overwhelmed 
by the testimony of appellants themselves. 


Bernard Callaghan, one of appellants, _ testified: 


“Q. Now in all these negotigtions between you and 
your firm, or Mr. Myers, did you ever ask Mr. Myers 
for his consent to your publication of 32 to 38, or 32 to 
46, or either of them? 

“A. Ido not think I did. I have no recollection of 
asking him. I do recollect of asking him to reprint these 
volumes, and he said he would not.” (Trans. 187.) 


ene SS 


Was Myers compelled to reprint these volumes at the 
request of this witness in order to preserve his copyright? 
Does property in copyrights created by an act of Congress 
depend for security upon a compliance with the request 
of a stranger—a competitor?’ 

Andrew Callaghan, one of appellants, testified: 

“Q. Did you ever ask him (Myers) whether he ob- 
jected to it (republication) or not? 

“A. No, sir; I never did. 


“Q. Did you ever ask him to consent ? 
“*A. No, sir.” 


It must be borne in mind at every point in the considera- 
tion of these defenses sought to be maintained against 
this overwhelming testimony, that during the time they 
alleged that Myers consented and acquiesced in their re- 

’ publication of volumes 32 to 38, and abandoned his copy- 
rights thereto, they were negotiating with him for the 
purchase thereof, and had long before, years before, as 
testified to by A. P. Callaghan, made up their minds—- 
deliberately determined—to republish these volumes be- 
fore they had spoken to or attempted to negotiate with 
Myers concerning the same, or attempted to purchase 
them from him. Even more; they made the contracts ' 
for the reprint of these volumes early in February, 1877, 
before they opened negotiations for their purchase from 
Myers in March following. 

Abandonment cannot exist without an intention on the 
? part of the owner of the property to abandon it. To 
convict Myers of abandonment it must be shown that 
he not only intended not to publish, but that he intended 
to abandon to either appellants in particular, or to the 
public in general his copyrights. The oft repeated pur- 
pose of Myers to republish, and the actual republication 
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of these volumes, disprove abandonment beyond dispute. 
In 1876, prior to all negotiatfons, Myers had republished 
his volume 46, and in April, 1877, had made contracts for 


the republication of volumes 22 to 38.; 


A. P. Callaghan testified, that he heard on his re- 
turn from a trip to the eagt, that a firm of printers 
in this city were at work on Illinois reports for Myers 
either volume 37 or 38—u!derstood they were printed 


for Myers. (Trans. 144.) : 


Mr. Luce of Marder, Lucé & Company, type founders, 
‘ 


testified, (Trans. 355): ‘ 


“Q. State whether Mr. Myers prior to that time 
(May 15, 1877) if so, how léng, had spoken to you about 
doing any of the other volumes, and what volumes? 

“A. I don’t remember Low long before that, but he 
did talk to me about getting jup a lot of those volumes for 
him, that he said were his, te fill in a gap between his and 
somebody else’s. 

“Q. Do you remember whether it was 32 to 38° 

«A. I think that was it. ¢ | don’t remember the num- 
bers. 

“Q. When was this cohtversation between you and 
himr About when’ Before or after this work was done 
you have mentioned? 

“A. It was before this work was finished about three 


months.” ; 


Mr. Reed of Hazlitt & Reed, testified, (Trans. 331): 


“Q. State when you began that work (composition 
of volume 38) for Myers? 

“A. Well, I have no means of ascertaining the exact 
date, but as near as | can ge? at it, it was about April 2oth. 
The understanding was,that there was about seven volumes 
all told, as near as I can recollect. We commenced on 
the last volume first. ‘There were about seven volumes.” 


PUBLIC ANNOUNCEMENTS BY ADVERTISEMENTS,CIRCULARS, 
ETC., CONCLUSIVELY PROVE MYERS HAD NOT DO- 
NATED HIS COPYRIGHTS TO APPPELLANTS AFTER RE- 
FUSING THEIR OFFER OF $5 .000 THEREFOR, OR THAT 
HE HAD GRATUITOUSLY ABANDONED THE SAME TO AP- 
PELLANTS PENDING SUCH OFFER. 


(‘Trans., 316): N. L. Freeman: “ Reporter of books in 
controversy. In the fall of 1876, was the owner of volumes 
47 to the latest then issued. Myers owned the copyright 
of 32 to 46, about half of which number he held in plates 

-the latter half. The purpose of the visit of Mr. Thomas 
and myself to Chicago was to secure Mr. Myers’ co-op- 
eration in respect to his own volumes in connection with 
my own. An important part of the co-operation of Mr. 
Myers was in furnishing stock from the plates which he 
then had, and in producing those volumes which were 
then out of print. Myers agreed thus to co-operate so 
far as to authorize the St. Louis house to announce that 
the volumes from 32 to 46, then out of print, 
would be reproduced within a reasonable time. Within 
a few months after that time had several talks with Myers 
on the subject of his selling me his interest in the Illinois 
reports. His price was $8,000. This was after I made 
a contract with Callaghan & Co., in the month of March, 
1877. <At that time [ had in contemplation, in connection 
with Wm. L. Gross, the re-reporting and re-publication 
of volumes Ig to 31 inclusive. We had several of them 
in press, and in various stages of progress. Issued cir- 
culars to the profession (see exhibit, page 322), in which 
we stated that ‘ M/r. &. B. Myers, of Chicago, owns the 
copyright of the other volumes, which are out of print, 32 
to 38 inclusive, and there is a fair probability that he will 
re produce them in a short time.’ Subsequent to the in- 
terview, in the fall of 1876, Myers wrofe (see exhibit, 
page 323) that it was bie intention within a reasonably 
short time to reproduce those volumes, in order to fur- 
nish full sets of the Illinois Reports at reasonable rates. 
Had a verbal agreement with Myers that he should 
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i tf not sell his ,interest inthe Illinois Reports to any person 


without my consent. ~When Myers first wrote me the 
Callaghan’s were propbsing to buy, | explicitly forbid him 
to sell them. (Page 319.) 

(Trans., 333): Beckwith, corresponding clerk for 
Myers, states that he ‘ ‘nclosed circular announcement of 
32 to 46 in the letters he wrote to customers Inquiring for 


these reports — used {hem when a customer inquired for 
these reports, and w ould address the postal card circular 
to them ' 
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(Trans., 339): “Q. Look at the postal card and cir- 
cular printed on the back of it, and state whether you ever 
saw it before, and where? 

“A. Yes, in Myers’ store. It was used for general 
distribution in 1877.” 

(Trans., 339): Mr’ Willis V. Myers testified that the 
circular,“ Exhibit A,” t4 deposition of Hazlitt, was mailed 
by him to the book trade throughout the country. 

(Trans., 340): George L. Myers testifies he saw the 
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Vit | circulars when they came in from the printing office, aad 

Cit mailed them in the sprjng of 187 

Cea (Trans., 344): “Q, Look at ‘the postal card which 

ft has just been examine ‘d by Mr. Beckwith, and state 

sai whether you know w yen that was printed, and if it was 
at 


distributed? 

« A. It was printed in the spring of 1877, about the time 
the laws were published, prior to the publication. Should 
say that about 3,500 were distributed over the state and 
to all the lawyers on the list of the city. Personally I ad- 
dressed about 2,500, [jthink. It was from about the 
middle of May to the first of June, 1877.” 

(Trans., 353): ‘‘In answering letters to attorneys in 
the country would tell What volames of reports we could 
furnish, and to some inquiries would say that Callaghan 
& Co. were reprinting Ig to 31, and that we were re- 
printing 32 to 35, in ord2r to complete the set.” 

faseme., 354): “ a4 On the postal card that you 
have been examining the price of the ten volumes is 
struck out in ink. State whether that was done before 
or after the distribution of the cards that you have testi- 
fied tor f 

“A. The postal card, as originally mailed, was as it 
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came from the press. The ink erasion there was made 
by myself. It must have been along in the winter some 
time. I struck out a few and handed them to Beckwith, 
and asked him to strike the price out of any he sent out 
after that. That was about the beginning of 1877, along 
in the winter some time.’ 


E. B. Myers testified, Trans. 106: “That he announced 
the republication of these volumes by him in the month 
of March, 1877, by circular advertisements. 

“Q. When you say these circulars were mailed, to 
whom were they mailed? 

“A. That circular was mailed to the book trade gen- 
erally; the others were to the profession, issued about the 
same time.” 


See Freeman’s deposition, pages 317 and 319, and ex- 
hibit on page 124. 

N. W. Baldwin, appellant’s traveling agent, testified, 
Trans. 312: 


“Q. Look at postal card‘ Exhibit B’ to the deposition 
of W. L. Mead and state whether you ever saw a copy 
of that? 

« A. I believe I have seen that circular, but I do not 
know at what date. I have seen it somewhere. 

“Q. Do you mean you saw it somewhere in your 
travels? 

«A. Well I do not know where I have seen it; I have 
seen the circular somewhere.” 


This postal card circular, Exhibit B, reads: 
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“ Tua REPRINTED ILLINOIS REPORTs. 

I have now ready for delivery Vols. 37 to 46, 
inclusive, Ilinois Reports. Price for the ten vol-— 
umes togeiher, $40 net. Single volumes, $5 
net. Vols. 32 to 36 to speedily follow. 

] am the‘exclusive owner of the copyrights of 
Vols. 32 to 46, inclusive. They are reprinted 
from the Original text. Volumes 47 to 8o, in- 
clusive, supplied at $3.50 per volume. 

; E. B. Myers, Publisher, 
" 93 Washington St., Chicago.” 


the state 
~ 


Bound in law sheep. 


RECENTLY PUBLISHED. 
The Laws of Illinois, 1877. 
Price $2.00, 


Uniform paging with 


edition. 


APPELLANTS OFFERED IN EVIDENCE. 


\ ° 
Trans., 589. An advertisement of the complainant 


Myers, in an issue of ¢he Legal News, dated September 


8, 1877, as follows: 


‘“ The Illinois Reperts reprinted from the originals now 
ready for delivery, vofumes 37 to 46, inclusive, Illinois Re- 
ports. ‘ 

“ Price of the 10 volumes together, $40 net. Single 
volumes, $5 net. - Volumes 32 to 46 to speedily follow. 
[am the exclusive owner of the 32 to 46, inclusive. 
They are reprinted from the originals, word for word. 

«FE. B. Myers.” 


Callaghans were net only warned by Myers not to in- 

fringe, which was a defiant assertion of property in the 
‘ 4 : > 

copyrights, and an express purpose to retain and defend 


them, BUT THEY WERE FULLY ADVISED BY ADVERTISE- 
MENTS IN THE LEGAL NEws THAT MYERS PROPOSED TO 
REPUBLISH THESE VOLUMES 7uslead of abandoning thei 


publication to the Callaghauns. 
' 
A. P. Callaghan (one of the appellants) testified, Trans 
147: 


* Q. When you ptiblished the advertisement in the 
Legal News which has been attached to your deposition, 
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had you seen the advertisement of Freeman?s announce- 
ment of his intention to publish any of the Illinois Re- 
ports? 

“A. We had. 

“Q. Was that anterior or subsequent to your an- 
nouncement: 
“A. J/t was anterior to ours.” 


Freeman’s announcement embraced also the announce- 
ment of Myers that he would reprint the volumes out of 


print, 
[his witness further testified, page 147: 


“ Jt was in consequence, or somewhat in consequence 
of his (Freeman) announcement at that time that we 
made the counter-announcement of about Ig to 38 at 
that time——but we had before resolved to print them, and 
we determined to print them long before we saw his an- 
nouncement. | 

“Q. When did you commence the publication of the 
volumes which Mr. Freeman had announced in his notice? 

“A. IJ/mmediately AFTER the date of our announce- 
ment; February 2gth, 1 think it was.” 

This is the evidence of appellants. It conclusively 
shows, first: Cal/laghaus were advised by Freeman’s public 
announcement that Myers proposed to republish these vol- 
umes; second, AFTER BEING SO ADVISED $y seeing the ad- 
verlisements in the Legal News they published their “ coun- 
fer-announcement”—intention to print these volumes; third, 
that this *counter-announcement” was published by Calla- 
vhans BEFORE THEY COMMENCED TO REPRINT THESE 
BOOKS; 

The first work done towards republication was by Mr. 
Ewell March 31, 1877, over a month after this witness, 
one of appellant’s, testified they had notice of the an- 
nouncement by Freeman of Myers’ purpose to re-edit 


volumes 32 to 38, inclusive, as well as from 39 to 46, in- 
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’ 
clusive. Zhe contracts for printing were not made until 
long after this first work beginning March 31st, was done, 
and yet, counsel asserts in argument against this undis- 
puted evidence—against this admitted notice to the Calla- 
ghans that they were misled by Myers, relied upon Myers’ 
silence, assumed his consent, and that he had abandoned 
property which he refused to sell to them. All the negotia- 
tions conducted by Caflaghans with Myers for the purchase 
of these copyrights were after they had seen Freeman’s 
advertisement, and after they had advertised that they 


proposed to republish these volumes. 


Myers’ conduct, his reprinting the volumes, utterly de- 
stroy the defense of abandonment. An intention to abaz- 
don anc the act of reprinting cannot cdexist. Correspond- 
ence of Myers: with Freeman, the objection of Freeman to 
Myers selling to appellants, the public announcement 
made by Freeman in’ February that Myers owned the 
copyright to volumes: 32 to 38, inclusive, and intended 
shortly to reproduce the same, are entirely sustained, and 
disprove any intention Won the part of Myers to abandon 
his property and surrender his copyrights of these volumes 
to appellants. ‘The evidence of appellants upon this point 
even fails to show that}they were misled by the conduct 
of Myers in the slightest degree—-that they were induced 
by any silence on his part to rely upon his abandonment 
of his copyright. They could not believe or suppose that 
Myers intended to abandon, consent to or acquiesce in 
the reprint of his volumes by appellants while they were 
conducting negotiations for the purchase of his copy- 
rights. 

Defendants proposed to reprint without Myers’ consent 
if he refused to sell. ‘They began the negotiation to pur- 
chase in the fall of 1876 


f 
; 
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A. P. Callaghan testified of an interview in November, 


1876. Trans., 133: 


. 


) Y «A. I then asked him (Myers) if he would sell his 
interest in volumes 32 to 46 inclusive tous. He said he didn’t 
know. It was to include the copyrights of volumes 32 to s 


46, inclusive, and the stereotype plates and the stock of 
39 to 46, inclusive.” 


And appellants continued to negotiate with appellee 
for the purchase of this property until June, 1877. Of 
June (1877) interview witness testifies, Trans., 140: 

“QQ. What volumes were mentioned, if any? 

« A. ‘THIRTY-TWO to 46, INCLUSIVE. We would give 
him $5,000 for his interest, in them, less the expense and 
the cost already incurred in printing the volumes that 
were then either printed or printing.” 


Of this same June interview Bernard Callaghan tes- 
tified, transcript 195: 
“Q. ILncluding the copyrights of 32 to 38? 
» «A. Yes, sir. Well, it was including the copy- “a 
RIGHTS OF 32 TO 46.” 


The offer of Myers to sell—taking the offers made by 
appellant to purchase under consideration—was an open, 
assertion of property in these copyrights, and constituted 


in itself a refusal to consent or to abandon. 
A. P. Callaghan further testifies, transcript 145: 


“JT think I informed him (Myers) at all the interviews 
| had with him of our intention. It had been published. 
It was known by everybody. The question at issue be- 
tween Myers and ourselves was whether we should re- 
print volume 39 to 46 or not. Whether we should buy his 
entire interest in the Lllinots Reports, OR GNORING HIS INTER- 
EST IN THE ILLINOIS REPORTS REPRINT 379 TO 46, 
AND SO AFFECT OR DESTROY THE VALUE OF HIS STEREO- 
TYPE PLATES IN 39 TO 40.” 
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‘ 
Not depending for the right to republish them upon the 


conduct of Myers, but to simply “ 7gvore’’ Myers in the 
premises and to repyblish at all hazards. This witness 
further testified, transcript 145: 

“Q. Didn't you, in a conversation that you had with 
Mr. Myers, s say to him that you had the right to reprint 
these and that there. was a way you could da itr 

“A, | did. 

And that you would do it? 
A. You mean a] his volumes? 


Q 
A 

“«Q. From 32 to 46. 
A. 


6 From 32 to 38, and Jam not sure but J included 
32 lo 46. 

“Q. Did you wit teil him you would have them re- 
printed ? 

<2, 1 pap.” ¢ 


Observe that this witness defines and fixes a sharp and 
clearly stated alternative issue between appellants and ap- 
pellee. That is, whetker appellants would buy or “ zg- 
nore” appellee’s rights... They assert that this distinctive 
issue was settled between them and Myers by his ac- 
quiescing and consenting to their so * 7gvoring” his right. 

As early as February 16, 1877, appellants wrote appel- 


lee, to wit: 


* DEAR Sirk: We are in receipt, by our messenger, of 
your decision upon our ioffer of $5,000 made to you on 
Monday last, to the effect that you refuse such offer and 
prefer to keep the property. We therefore withdraw the 
offer and beg to inform you that we shall not hereafter 

entertain any propositior of any nature looking to a pur- 
chase of those books. ou already are in possession of 
our intentions with respect to the Lilinots Reports, and we 

write this for the purpose of putting on record the fact that 
the responsibility Jor whatever may occur in the future 
must rest with you through your refusal lo sell. 
“ Very truly yours, 
“ CALLAGHAN & COMPANY.” 
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Thus appellants notified appellee that he had sinned 
away his day of grace; that they withdrew all offers for 
the purchase of his copyright and property, that he must 
take the responsibility of the result of his refusal to sell to 
them, and what has that “responsibility,” so assumed by ap- 
pellee, produced?’ The defences here made, namely, consent, 
acquiescence, abandonment and laches. 

But appellee on the same day replied: “Gents: I amin 
the receipt of your note. Any one would judge from its im- 
port that | had commited an error ora great wrong simply 
in declining to sell my own property for less than its value. 
The amount you offer at eight per cent. will be much less 
than the property earns me, which, toa prudent man, is a 


sufficient reason for refusing to sell. 
“ Respectfully, KE. 6. Myers.” 


Does a letter written and signed by the owner of a 
piece of property refusing to sell, asserting his intention to 
retain, signify an intention to abandon and surrender it? 
Yet immediately without any further negotiations appel- 


lants proceed to the publication of appellee’s s books. 


Mr. Ewell, one of defendants, testified, transcript 218: 


«QQ. Have you made any examination of your books , 


for the purpose of fixing the date of your contract with 
Callaghan & Company for re-editing volumes 32 to 36 ? 

«A. Ihave. I find thatI have made a minute of it in 
my diary, and from consulting it, my memory is refreshed 
so that I am able to testify that I made the contract on 
the 16th of February, 1877, for re-editing volumes 31 to 
36. 31 was not printed. The volumes were expressed 
to me on the 20th of February, and I commenced work- 
ing on the 26th.” 


Appellants also produced the contract between them 
and the Legal News Company, which provides for the 
printing of these volumes, and that contract is dated Feb- 


ruary 17, 1877 
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? a : 
A. -. Callaghan testified, transcript 163: 
“The first letter th: it we have written to any house look- 


ing to the printing of these volumes, 1 and Ig to 38, was 
written to Charles VanBenthuysen & Sons, Albany, dated 


February 12th, asking their price. Letter dated 
February roth to Atwood & Covlver of Madi- 


son, Wisconsin, resulted in one of their men coming 
down here and he made a contract for four volumes. We 
made a verbal contract with Marder, Luse & C ompany 
about the same time®for two or three other volumes. 


Appellants prepared the advertisement which appeared 
in the Legal News February 24, 1877. 

Appellants withdrew all offers to purchase, February 
16th, and on the same day entered into a contract for 
the republication of Myers’ books, and continued during 
that same month to make contracts with editors, printers, 
etc. 
‘ 


They were executing their threats proposing to 


to coerce or to “*sgnore” and crush appellee. They be- 
lieved they were strong and that he was weak. They 
he xefused it. The title 


most 


made their offer, to property 


would be rendered uncertain, if the wrongful 
defend 


. é . 
standing that the owner from whom he took it consented. 


taker was permitted’ to behind his under- 
But the testimony of appellants conclusively proves that 
—that they did not 
believe or rely upon the consent or abandonment of Myers. 
They litererally reprintegl from 19 to 31, inclusive. They 
reprinted volume 32 ( Myers’ first), with assumed chi inges. 


If Myers 


they believed he had abamdoned it, 


consented to «heir reprinting volume 32, or if 
or acquiesced in their 
reprinting it, why not m ake such reprint openly literal 
as they had the other volumes to which Myers made 1 


claim. 


\ 


7 


a 


Lead 
/ 
A. P. Callaghan testified upon this point, (trans., 151): 


*Q. Why was there any difference made in reprint- 
ing from 32 to 38 and the method of reprinting the vol- 
umes preceding 32° 

“A. We did not want to infringe, that was my im- 
pression—we didn’t want to infringe on Mr. Myers’ 
rights.’ 


Their counsel asserts now in argument, that they re- 
printed because Myers abandoned his regis. 
Mr. Ewell, one of the defendants, disclaiming, in the 


court below, testified, (trans., 212): 


“Q. What was the object in making that change in 
the syllabus of the case, (in one of Myers’ books) ? 

“A. The obvious reason was to avoid infringing the 
copyright, not to copy it. 

“(. I understood you to say that you intended to 
avoid using his (Freeman’s) syllabus for the purpose of 
avoiding a copyright ? 


oA. Teo 
Mr. Denslow testified of the syllabus, (trans., 221): 


“T read them principally with a view of avoiding any 
correspondence in the mode of annotating the case.” 


He further testified in regard to instructions he received 
from Callaghan as to what he could use from Myers’ 


books, (trans., 231): 


«A. He (Callaghan) wanted so much of the book as 
was public property adopted; so much as was private, 
supplied from the opinion and from other portions of the 
book-——in that manner he proposed to get out the book. 
* * * He designated what, for the purpose of this 
piece of work, he wishe d to be regarded as public prop- 
erty-—what he considered we were entitled to take. 

«QQ. HK hy did you endeavor to avoid taking ut? 

“A. Soas toavotd, tf “practicable, the neces ssily of rats- 
ing the question whether a state reporter could have a 
copyri roht on his work, which would be raised if his matller 
were used.” 
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\ 

They were not relying, savs this witness, upon consent 
or abandonment, but ‘upon avoidance and defeat of the 
right of the reporter as author, or his purchaser as pro- 


prietor to a copyright upon these law reports. 


Bernard Callaghan Pestified of June, (1877,) interview 


with Myers, (trans., 175): 


“ He (Myers) offereg his entire interest including what 
he assumed to be his i@terest in 32 to 38, and also the 
place, stock, etc., of 39°to 46 and copyrights, for $7,000. 
We declined it. We offered to give him $5,00c for all his 
interest, less the amount#ve had already paid out in repro- 
ducing and re-editing 32 to 38, inclusive. I also stated to 
him that if we were to conclude an arrangement then, that 
perhaps we could arrange with some of our editors that 
we had contracts made with, to let up on those contracts 
and save expense so that we could give him nearer the 
$5,000 than we could if they were to go on and exact all 
that we had contracted té, give them.” 


This offer was made lorg after they had commenced the 
work of republication. 

How conclusive that appellants were not relying upon 
the silence, agquiescence or abandonment of appellee, but 
were attempting to purchase his consent for the sum of 
$5,000 less the deductions ‘proposed. 

Myers testified (betore @-fendants were examined and 
they have not contradicted] or questioned it in their evi- 
dence, trans., 106): ) 

“ They have and had before the filing of this bill an- 
nounced by their advertisements the republication to the 
46th, inclusive. ‘They have reprinted 32, 33, 34, 35, 396; 
37, 38, 39 and 43. ‘That is so far as 1 know.” 

The Callaghan’s claimed to Myers that they had the 
right to re print these books—there was a way of doing 


it so as to avoid his copyright without infringement. 


~~ ore 
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Callaghan testified he told Myers, (trans., 137): “ if we 
could buy his books at a reasonable price, that we would 
do so, but that if charged an unreasonable price for them 
we could not permit him to control the price of the set by 
charging a large sum for his volumes.” 


They insisted upon being the sole judge of the price 
Myers should receive for his property. He refused to 
take it. ‘They withdrew their offer; declared all negotia- 
tions forever at an end, and from that date, February 
16, 15877, proceeded to carry into effect the purpose of 
many years standing tore-print these books wholly “ zg- 
noring’” Myers. A more bold, unjustifiable, high-handed 
piracy cannot be found in the reports, English or Ameri- 


can. 
On cross-examination, Myers testified, (trans., 113): 


«“Q. State all that was said upon both sides at that 
interview, aS near as you can recollect? 

«A. They were very anxious to buy my copyrights 
of 32 to 46 inclusive, including the stereotyped plates, 
and stock on hand, bound and unbound: ;and during the con- 
versation, offered me $4,000 or $5,000. The oanyees of re- 
reporting and publishing as they proposed lo do it tn order 
lo avoid my copyright was discussed. THEY CLAIMED 
THEY HAD A WAY OF DOING IT BY WHICH THEY COULD. 
AVOID MY COPYRIGHTS, and stated that it. could be done 
for about $150 per volume. The amount of composition 
and the expense of stereotyping each volume was calcu- 
lated upon in their way, and the manner in which they 
could do it, and they endeavored to convince me that they 
could reproduce the volumes at about an expense of $700 
exclusive of paper, press- work and binding. I endeavored 
to show them that it would be cheaper to purchase my 
interest in the volumes owned by me and produce an ex- 
act reprint, which would be more satisfactory to the bench 
and the bar. After considerable negotiations I withdrew 
without accepting their proposition. I do remember that 
I proposed to pool my volumes, which they had reprinted, 
at the same price. 
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“Q. Don’t you remember of replying to Mr. Ber- 
nard Callaghan that ee meant by their volumes, their 
reprints including all they were reprinting? 

“A. No, sir; I will answer as I did before, that all 
conversations related exclusively and was meant to apply 
tu the volumes which they owned; that is what I said. I 
have stated before, that all propositions which I made for 
an exchange applied to the volumes which they owned 
and the copyright of which they claimed they had pur- 
chased. ’ 

“Q. Did you not, at this interview at that store, in 
the month of June, say to them that you would sell to 
them your entire interes in the copyrights of 32 to 46 
inclusive, and the stereotyped plates, stock on hand, and 
the volumes in the store, far $7,000? 

“A. I did tell them I would sell them for $7,000 
rather than be continually quarreling over the Illinois Re- 
ports. Their reply to that, and also the proposition which 
I made to pool, was this, that they did not desire to pool; 
that it was their intention to purchase and control the en- 
tire set of Illinois Reports,:and that if I did not accept 
their proposition they would proceed to republish the 
volumes owned by me; that there was a way of doing it 
by which they could avoid my copyright. J/ stated re- 
peatedly, at that interview, taal they could not reprint my 
volumes without infringing ;,THEY TOLD ME THAT THEY 
HAD A WAY.AND COULD bo rr; could hire a man to doit for 
about $150 per volume; th&t they had a man engaged 
on that book;they used nearly every threat that they could 
to bring about to coérce me into selling property which | 
considered worth from $10,000 to $15,000 for about one- 
third of its value. 

“Q. Did Mr. Bernard Callaghan at that interview say 
to you that they were then reprinting volumes 32 to 35 
inclusive? 

“A. I think they had issuec, or were about to issue 
one volume. I am not certaiq —at least they said they 
were. 

“Q. What did Mr. Bernard Callaghan say to you at 
that time with reference to sae, reprinting volumes 32 to 
38° : 

“A. He said if 1 did not setl, they would reprint them.” 
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This evidence, especially that Myers said to them that 
they could not reprint WITHOUT INFRINGEMENT, AND THAT 
THEY INSISTED THEY COULD was not disputed, and yet, 
counsel in the review.of the testimony quoted by him 
in the argument of this point, says: 

“We beg the court to observe that not only did Myers 
by his silence encourage Callaghan & Co. to proceed with 
their publication and consequent large expenditure, but 
thé it he actively and openly encouraged such publication 

‘ by furnishing them his volumes 39 to 46 at 


the same price at which they were supplying him their 
reprints, including 32 to 38.” 


What an absurdity 

Myers actively and openly encouraged the infringe- 
ment of his own copyright? Proposed to exchange a 
part of his property, to wit: volumes 39 to 46, inclusive, 
for other property equally his, namely, volumes 32 to 38, 
inclusive? Encouraged the’ republication of these 
volumes by refusing to take one-third of the value for 
his property offered to him by appellants? Is argument 
needed to answer such an inconsistent improbability? 

Upon the question of silence and acquiescence, counsel 
Says. 

‘ Not a syllable of complaint as to the infringement but 


only a pitiful whine that he is charged too much for what 
he now contends to have been salen property.” 


Counsel’s clients, under oath, admit that they stole by 
this act of piracy from Myers the sum of $5,000 accord- 
ing to their own judgment and estimated value of the 
copyright of volumes 32 to 46, inclusive, and the books, 
etc. Myers’ contention for his rights in the premises, 
rights that were found and maintained by both the circuit 


and district judges in the court below, is called by counsel 
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“4 pitiful whine.” But counsel asserts and re-asserts that the 
so-called arrangement for exehange included 32 to 38 asthe 
rightful property of the ee as against 39 to a6 ad- 
mitted to belong to Myers, while at that identical time and in 
the face of this agreement, even conceding it to be as main- 
tained by counsel, which theyevidence clearly disproved, 
appellants were engaged in rp-printing volumes 39 to 46, 
as afterwards averred in the &upplemental bill, proven on 
the hearing, found and decre¢d by the court. The evi- 
dence as clearly shows thai Myers abandoned to the 
Callaghans and consented tha} they might reprint volumes 
39 to 46, inclusive, as that he abandoned and consented 
that they might reprint volur¢gs 3 32 to 35, inclusive. 

At the very time this arrangement for exchange was 
being negotiated, the Callaghans were attempting to pur- 
chase the copyright of Myers to volumes 32 to 38, and 
yet counsel argues that they then were the property of 
the Callaghans. What, appellants purchase their own 
prpenty from Myers? Yet, such would be the case if 
it were true that they acquired the right to reprint vol- 
umes 32 to 38 by the consent, abandonment or acqui- 
escence of Myers. 

This agreement for exch: ange, if made, was in March, 
1877, and was terminated in April. Callaghans bought 
some of Myers’ books, but even during ie short life of 
this agreement they certainly had none of the reprints. of 
Myers’ volumes to sell, and nofe were issued for several 
months after that! ‘The agreement was to cover books in 
existence, not unpublished works. It was made in March 
and terminated in April, 1877 

Myers testified that the agreement only contemplated 
books the Callaghans then had, and they were arranging 
only for what he then had. Callaghans then had reprints 
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of prior volumes 1 to 30. Myers bought several hundred 
of them during 1876-7. 

A. P. Callaghan, upon this point, testified in regard 
to the negotiations for exchange: 

“ Myers offered to exchange; I will not state positively 
that he said 1 to 38, but he said our books.” 

Callaghans did not own and had not then reprinted 32 
to 38, inclusive, and therefore had no such books. 

Mr. Beck testified they were called “our reprints,” 
but Callaghan & Co. at that time had notice that My- 
ers was reprinting volumes 32 to 38, inclusive. Why 
should Myers, or why should Callaghan suppose Myers 
was including in this negotiation for exchange the un- 
printed pirated reprints of the Callaghans, when at the 
same time they were being reprinted by Myers under his 
copyrights, and which Myers had before, at that time and 
continuously thereafter refused to sell to Callaghan & Co. 
at the price offered: 

The so-called contract for exchange was made in 
March, 1877, and during the months previous appellants 
had seen Freeman’s advertisements that Myers would re- 
publish the very volumes WHICH THEY NOW CONTEND 
MYERS AGREED IN THE MONTH OF MARCH TO TAKE 
FROM THEIR REPRINTS BY WAY OF EXCHANGE. 

E. B. Myers (page 362), and George L. Myers (page 
343), both testified that this contract only contemplated 
appellee taking from appellants, by way of exchange, 
copies I to 31, inclusive, and this testimony, to my mind, 
is conclusively corroborated by the announcement in 
Freeman’s advertisements, in February, that appellee 
would republish volumes 32 to 38, inclusive, and that 


Myers did do the very thing advertised, and Callaghans 
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knew of these advertisements, as testi®ed by A. r. Cal- 
laghan (page 147), the month before, the so-called con- 
tract was ever even comtemplated. 


THE EVIDENCE AGAINST ABANDONMENT, ETC., FURTHER 
CONSIDERED. : 
' 

Reed, of Hazlitt & Reed, pees, tSstified (page 331), 
that they began work on volume 38 for Myers, April 20, 
1577. | 

Luse testified (‘Trans., 355), that “they were stereo- 
typing the 38th volume for Myers, in May, 1577; they 
were at the same time working on volurfe 30 ‘for Call ighan 
& Co. They (members of the firm o Callagh: in & Co.) 
were in and cas of our establishment trequently, and one 
of the firm of Callaghan & Co. was in the stereotyping 
foundry with me at one time when Mr. Myers was With 
me; we went up there together; one,of the Callaghan’s 
was there; I don’t know which one it was. : 

“«Q. State whether they knew vou were then stereo- 
typing this volume for Mr. Myers? 

‘A. I could not state that positiygely, but | don’t see 
how they could help knowing it; Mr.*Myerstalked about 
it with me at that time. 

“Q. At the time that you were there with Mr. Calla- 
ghan and him? 


«A... Yes, sir.” 


- —" 


Then Myers was not attempting to * onceal from Calla- 
ghans his republication of these volugres? He talked of 
it openly to this witness in the presence of one of the 
Callaghans. Up to this time Callaghan & Co. had only 
contracted to pay Ewell and Denslow $100 per volume 


for the re-editing work. . 


Mr. Ewell testified (Trans., 218): 


>» 
“T finished volume 32, May 2, {877; I finished 33, 
May 26th; I took 35 next, sn it May 28, finished 


& 
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it except index, June 26th; commenced the 34th, June 
28, and finishedit July 23rd; commenced the 36th, the 26th 
which was finished without index Sept. 25th. Myers had 
volumes 37 and 38 printed at the Legal News Company, 
where Callaghan & Co. were having like work done and 
members of their firm were frequently there.” 


A. P. Callaghan testified (Trans., 159), that he went. 
east about the last of June and spent the 4th of July in 


Be StOn., 


LVote the statement of this witness that upon his return 


nm August : 


“T heard for the first time that the Legal News Com- 
pany was printing a volume for Myers, which was identi- 
cal with ours.” 


Myers’ volume was a reprint of the original, and how 
could it be identical with Callaghan’s, unless Callaghan’s 
was likewise a literal reprint of Myers’ original corres- 


pondin volume. 


cy 
6 
George L. Meyers, testified (Trans., 341): 


«QQ. In the course of those interviews was anything 
said by A. P. Callaghan or Bernard Callaghan, as to 
what they would do in case your father would not sell to 
them his interest in the books, if so, what did they say 
they would do? 

«A. They said if he refused to sell, to comply with 
their demands, they would proceed to get out volumes for 
themselves. fe ( father) said he did not belteve they could 
publish volumes on which he held the copyright. Andrew 
P. Callaghan was the chief trader at this time; he stated 
he knew a way. This conversation took place in Febru- 
ary, probably the early part of it; Ze, Andrew P.. Calla- 
ghan said he knew a way by which the copyright could be 
avoided; he mentioned no particular way of doing it; 
he merely said he knew a way by which it could be done, 
WITHOUT INFRINGING ON THE COPYRIGHT. 
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All the witnesses on both sides testifying upon this 

, point agree that the Callaghans repeatedly asserted that if 
Myers refused to sell they would fepublish volumes 32 to 
38, and to 46 inclusive, and that they would so republish 
them as to avoid an infringement of Myers’ copyright; 
they so stated to Myers upon every occasion when the 
question arose; therefore, notwithstanding, Mr. Myers 
was under no legal obligation to warn Callaghans against 
infringing upon his copyright, yet,'had he been, he would 
not have been required to speak more fully upon the 
question. 

Mr. Myers had the right to assume and believe from 
these statements of the Callaghans, that they did not pro- 
pose or intend to infringe his cobyright. 

It was while so relying upon this statement of the Cal- 
laghans that Myers wrote his notesof December 1, 1877, 
to Callaghan & Co., quoted by counsel. (Appellant’s 
brief, 83.) 

This note is not sufficient in itself to prove consent or 
to show that Callaghans published pr reprinted with My- 
ers approval. Counsel asserts tha this note was written 


after all volumes from 32 to 38 had been reprinted and 


ig were on the market. 

| George L. Myers further testified (Trans., 341): 

“A. P. Callaghan said he knew a way by which the 
copyright could be avoided * * * WITHOUT INFRING- 
ING ON THE COPYRIGHT.” ( 

: This evidence is not sinncidhial Myers, therefore, 
gy *- 

had the right to rely in good fait} upon the statements 
; made by Callaghan, that if Myers, refused to sell, and 
' they proceeded to publish volumes 32 to 38 inclusive, 


they would do so in such a manner asto entirely avoid 
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and not in anywise infringe ‘his copyrights. I insist that 
a fair construction of Myers’ note to Callaghan & Co. in 
the light of this testimony is a conclusive answer to the 
construction given it by counsel in argument. As above 
stated Myers only purchased three copies. 

In this note Myers, speaking to Callaghans, says: “ You 
(Callaghans) did a month ago,” etc., advance the price on 
volumes 1 (Breese) to 38, inclusive. Myers knew they 
were the owners of these volumes up to 32 before they 
had attempted to purchase from him 32 to 38. Heknew 
they had re-published 32 to 35. At that time he relied 
upon Callaghan’s word, therefore believing that they had 
been so published as not to invade his copyright, as they 
said they would do. The note is dated the rst, and the 
bill filed on the 17th of December, 1877. Will this court 
presume without a word of proof, that, notwithstanding 
the negotiations by appellants with appellee for the pur- 
chase of his copyright of volumes 32 to 46, his refusal to 
sell, their expressed purpose to appellee that they would 
publish without infringing his copyright, that Myers in 
this note of Dec. 1, 1877, 17 days before filing this bill, 
referred to pirated copies of his books and intenced to 
surrender his rights to appellants in volumes 32 to 38 and 
in his copyright thereto? The last volume of the reports 
from 32 to 38 was completed and issued by appellants 
November 19, 1877, eleven days before the date of this 
note. 

The construction placed by counsel upon this note is 
disputed by all the testimony we have recited against the 
charges of consent, acquiescence and approval. But in 
the view taken by counsel, could not Myers treat 
volumes 32 to 38 as reprinted by the Callaghans as their 


physical property without estopping him from asserting 


SO 


that they were infringements, especially when he notified 
them he would prosecute them if they did infringe? So 
far as the volumes themselves were concerned, the paper 
and binding, they were the property of the Callaghans 
and would so continue unless a forfeiture thereof should 
be judicially declared. : 

But property in copyrights does not depend for protec- 
tion upon so uncertain atenure. ‘The infringer acts at his 
peril. 

4 

George L. Myers further testified (Trans., 342): 

“A. Ithink Andrew P. Calfighan was in the store 
in March sometime. He renewed the offer he had made, 
whatever the amount was. and said that unless it was 
accepted right away that they Would contract to have 
the work done vigorously. Le (%ather) said if vou intend 
to do the work as you proposed Fairly | don’t see that ! 
can object to it, dut 7f you tnterjaye with my rights and at- 
tempt to make my property wortk Jess 1 will prosecute you. 
Hr TOLD THEM IF THEY INFRINGED HIS RIGHTS IN ANY 

‘ a. 
WAY THAT HE WOULD PROSECUTE THEM. THAT WAS THE 
LANGUAGE USED AS NEAR AS | CAN GIVE IT.” 
Mr. Myers supposed at this time that a report of ‘the 


ta - 4 
opinions of the Supreme court cauJd be so published as 


not to infringe his copyright, an’ so he said to them that 


if they published them fairly he would have no right to 


complain; they were expressly assured that any infringe- 


ment on his copyright would be met with prosecution. 


oe Jn : 
Does this indicate consent. acqmiypcence or abandonment? 


This witness further testified 1 Trans., 342): 


; $ 
“*(Q. Did that conversation have reference to volumes 
39 to 46? 


; ‘A. It had reference to volufhes 32 to 46.” 


Murray, bookkeeper Legal News Company, testified: 


am 


+ { . 
“The Legal News Company printed for Myers 37th 
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volume of the Illinois Reports. It came on our job book 
May 15th to 22nd; it was finished July 24, 1877, and 
charged on that date. 

“A. We printed both volumes for Callaghan, 37 and 
38. 37th came in August 15,1577. (37th finished Sept. 
11, 1877, and 38 finished Oct. 12, 1877.) We did press 
work for Myers’ volume 38. It was finished July 24, 
1877.” (Trans., 357.) 

As to Callaghan’s volume 37, witness testified: 


| 39 


«“ It came in on job book August [5, 1977. 


Thus it appears, without dispute, that Myers’ volumes 
37 and 38 were both printed and on sale before Callag- 
hans commenced their copies. Callaghans admit they 
knew Myers was having these volumes re-printed while 
their work was in the Legal News Company, so that 
knowledge of the re-publication of these volumes of 
Myers’ came to them prior to July 24th, as his books 
were then out. Long before this date Myers had issued 
his postal circular in which he expressly and unequivo- 
cally claimed the copyright, and announced two of his 
volumes. He issued several thousand of these circulars, 
and one of appellants testified that no circular could have 


been distributed without his knowledge. 


In the presence of this admission counsel asserts, that 
although Myers published his volumes first, appellants 
immediately followed with the re-publication of the cor- 
responding volumes upon the assumption that Myers had 
abandoned his copyright to such volumes, the reprinting 
of which had just been finished. Concerning the reprint- 
ing of Myers’ volumes by Bradwell, Bernard Callaghan 
testified: 

« The fact is, we had a quarrel with Bradwell over it; 
he asked us to let him up on our work, on some Illinois 
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Reports that we were printing. , We did let up, and we 
learned afterwards to our chagrin that it was one of 
those volumes for Mvers. 

“*Q. Either 37 or 38? : 

“A. Yes, sir. We thought at was other works that 
Bradwell wanted us to let up on, and when we found it 
was not, we were very angry with him about it.” 

“ Angry,” notwithstanding they were relying upon 
the silence, acquiescence, inactipn and abandonment of 
Myers? In the presence of , these facts it requires 
a most reckless witness to testify that appellants did 
not know Myers was reprinting his volumes, and that 
while he was so reprinting them, while they were offering 
$5,000 therefor, he was ste: idilw and persistently aban- 
doning them, and was ‘consenting to and acquiescing 
in their republication of the same books, yet their books 
were sent to the same press (volumes 34, 36, 37 and 38) 
after Myers’ books were printe@ and placed upon aale. 
Under this testimony the citationj of authorities ought not 
to be required to establish and determine the impotency 
of these extraordinary and imagimary defenses. 

Mr. Drone, at page 508, states the rule that “the de- 
fendant must show that he has abted with the express or 
implied consent of the owner of.the copyright, and such 
consent is not prov ed by the me ye fact that the owner was 
long’ aware of the piracy wit out protesting against it. 
* * %* The defendant will not be allowed to escape 
the legal consequences of his wrongful acts by pleading 
mere ¢ delay or lack of protest on the part of the pl. Jeti 
No person has a right to use property without the con- 
sent of the owner, and when he does so, he must suffer 
the consequences.” \ 


Section ro of the act of 1831,‘under which these copy- 
rights were acquired by Myers, among other things, pro- 
t 


vides 


«If any other person or persgns from and after the re- 
t 


‘ 
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cording of the title of any book or books, accord- 
ing to this act (not after the deposit of a copy 
of the book with the clerk), shall within the 
y term or terms herein limited, print, publish or im- E 

port, etc., WITHOUT .THE CONSENT OF THE PERSON LE- ve 

GALLY ENTITLED TO THE COPYRIGHT THEREOF, FIRST : 
HAD AND OBTAINED IN WRITING, SIGNED IN THE PRESENCE 
OF TWO OR MORE CREDIBLE WITNESSES, or shall, knowing 
the same to be so printed or imported, publish, sell or 
expose to sale, or cause to be published, sold or exposed 
to sale, any copy of such book without such consent in 
writing, then such offender shall forfeit every copy of such 
book to the person legally at the time entitled to the copy- 
right thereof.” 


Drone, at page 503, states the rule and cites authorities 
in support, that: 


“Even if the owner is aware that another person is 


preparing a work, which will infringe his copyright, he is 
, not bound to assert his rights until the piratical book has 
been published. * *, * A person who commits piracy 
cannot justify the wrong by the plea that he had no 
> warning not to doit. In law and in equity, he is suffi- 


ciently warned by the fact that what he appropriates does 
not belong to him.” 


mB se 


The security of Myers’ copyright did not depend on his 
failure or refusal to reprint volumes 32 to 38 inclusive, 


from 1871 to 1877. The life of the copyright 1s ex- 
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pressly fixed in terms by the law of Congress, and is not 
! made to depend upon the republication of the original 
edition. ‘The appearance of volumes 32 to 338, inclusive, 
in Myers’ catalogue during the years referred to by coun- 
sel, without prices, requires no explanation from Myers. 
The protection of a copyright against piracy does not 


depend upon catalogues or advertised prices of books se- 


cured by copyrights. The provision of the act of Congress 
above quoted, clearly and emphatically warned the Cal- 


laghans against attempting to republish these volumes w<//- 
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out the written consent of flyers. Without such consent in 
writing, without any consent and against the protestof My- 
ers, with the warning of, Myers not to infringe his copy- 
rights, they proceeded tothe republication of these volumes. 
They took the risk and taus the circuit and district judges 
of the court below upon a most careful and exhaustive 
eXamination and review of the evidence and the law, judi- 
cially found and declared that they must answer in dam- 
ages for the wrong they had committed. 

All the negotiations for purchase as testified to by ap- 
pellants, extended to and included volumes 32 to 46, yet, 
as to volume 40, Bernard Callaghan testified, transcript 
497: 

«©. Do you wish to be understood that volume 40 
was not included in your ‘advertisement of Illinois Reports? 

“A. I do not know fut what it was originally; when 
we found there was trouble over it after it was manufac- 
tured we stowed it away, secreted it—in other words, did 
not make known the fad¢t that it was printed.” 

This volume was priited in December, 1877, and as 
appears upon one of ity first pages, appellants attempted 
to copyright the same. i Appellants were as fully author- 
ized by Mr. Myers, and equally justified by any act or 
word of his to print and publish this copy as either of the 
other copies from 32 to_,6, inclusive. 

The conduct of appeilants thus testified to with respect 
to volume 40, is conclusive evidence against any reliance 
on their part upon the conduct or words of Mr. Myers as 
constituting authority td) print or publish any of the vol- 


umes in question in vioiation of his copyright. 


No. LACHES CAN BE IMPUTED TO APPELLEE. 


The rule upon this point is clearly stated in Drone, at 
page 505: 
“The burden of showing that the plaintiff was aware 
. _ . . 5 . ry 
of the piratical publication, is on the defendant. ‘The 
plaintiffs have to purge themselves from the imputation of 
laches, but the oxus of proving the laches is on the de- 
fendants. They must show a clear knowledge in the 
plaintiffs of the former infringements, and of their having 
put up with them for a length of time, if they wish to fix the 
plaintifls with the consequences of that laches, so as to 
prevent them from having protection against any other 
depredations.’ ’ 
Wood, V. C., Chappel v. Sheard, 1 Jur. 
N.S., 997. 


The record shows a continued infringement of appellee’s 
copyright to fifteen volumes, and before the reprint of half 
of the number was completed, he filed his bill, and before 
the case was closed, asked, and was granted, leave to file 
a supplemental bill to bring before the court infringement 
that occurred after the commencement of the suit, and 
later, by amendment, volume 40, pirated, reprinted and 
“ secreted” by appellants, was brought before the court, and 
vet appellants insist that appellee lost his rights not only 
in the volumes published but a short time before this suit 
was brought, but also in the volumes that were reprinted 
and completed after the suit was brought. No case has 
been cited by counsel and we confidently assert that none 
can be found in which the prosecution of a case attended 
by the circumstances and evidence appearing in this rec- 
ord, has been held barred by laches. 


The act of Congress gives two years within which the 


injured parly may consider whether he will prosecute for 
the infringement or nol. 

Even if there had bee entire silence on the part of 
Myers, and even though' he had not reprinted nor in- 
tended to reprint any of‘ his volumes at that time, his 
rights under the act of Congress would not have been 
effected thereby. The owner of a copyright is not re- 
quired by the law that secures it to him,to keep con- 
stantly on the alert and te guard his rights by a threat to 


prosecute every infringen/ent. 


: \ 
In Wheaton v. Peters, supra, this same defense was in-- 
> | b J 


terposed on behalf of the infringer. The learned counsel, 
Mr. Sargeant, in the courfe of his argument, said: 


« Mr. Peters undertakds to prepare the work. He an- 
nounced his intention to do this publicly and fully ex- 
plained his plan. No effgrts were made to stay this pro- 
ceeding until invited by hjm, and after he had completed 
the third volume of his wrk.” 

i 

Yet, the court neither recognized this defense nor 

noticed in its opinion this point of counsel. 


In Emerson v. Davies, 3 Story, 772, the defendant 
pressed upon the court th¢ fact that he had issued several 
editions of the work cla’med to be infringed, * but that 
every page and part thereof charged by complainant 
to have been copied or taken from his book, was pub- 
lished in the first edition of the book of defendant, and 
has remained in every gedition unaltered. And _ that 
complainant became acqyainted with the contents soon 
after the same was first ‘published, and never made any 
complaint or intimated We. his copyright had been in- 
vaded until the bill was fged.” 


How much stronger ‘ase of acquiescence, consent, 
silence, abandonment and aches is here presented, than in 
the case atbarr Yet the'court again treated this defense, 
although pressed with great emphasis and assurance, with- 


jection to the further prosecution of their undertaking. 
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out consideration, as utterly insufficient and as not deserv- 
ing of consideration. 


In Little v. Gould, 2 Blatchf., 169, it appeared that the 
parties charged with the infringement notified certain 
officers of the state that they intended to republish the 
reports involved in that controversy, and after giving such 
notice in writing, “ they proceeded with their enterprise 
therein mentioned, and prosecuted the same in the city 
of Albany—where the plaintiffs and the state officers 
also resided—without being notified by either of any ob- 


9? 


Justice CONKLING, in delivering the opinion of the court, 
administers the rebuke seemingly deserved, and said: 


‘There can be no injustice in assuming that they (de- 
bah ints) have acted with full knowledge “of all the facts. 
Their extraordinary letter shows this. They are charge- 
able, therefore, not only with a wilful and apparently very 
discreditable encroachment upon the plaintiffs’ rights, but 
with openly arraying themselves against the supreme 
authority of the state. ‘There may possibly be circum- 
stances growing out of a spirit of rivalry between the 
parties affording some palliation for conduct apparently 
so unjust and awdacious; of this I know nothing, and it 
may at least be safely assumed that they can furnish no 
shadow of Justifi ation lo the defe ndants.” 


The first volume reprinted by appellants was issued about 


June 1, 1877, when they claimed they had arranged and 


were actually engaged in printing all the volumes; that at 
the time the original bill was filed (December 17, 1877) 
they had completed the reprint of over one-half of 
appellee’s volumes. Appellee brought suit when the 
wholesale infringement was little more than half com- 
pleted, and now the infringers assert that appellee 
is guilty of laches by not commencing suit at an ear- 


lier day. At what point in the reprint of appellee’s vol- 


7 
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umes by appellants should the suit have been commenced, 
in order to have avoided the defense of laches within 
i é 

the rule as coatended by counsel? 

In Amerson v. Davies, supra, held that a bill filed after 
the reprint of the third edition of the pirated work was in 
apt time. : 


There is no pretens¢ that they were damaged in any 
degree or misled in any respect by appellee not filing his 
bill sooner. On the contrary, the filing of the bill did 
not stop appellants from continuing and completing the 
reprint and republication cf more than one-half of the 
volumes which they repeatedly declared they proposed to 
reprint, but in such a manner as to avoid an infringement 
of appellee’s copyright. 

Is it not reasonable to presume even if there was merit 
or ground for this defense, from the fact that they con- 
tinued to infringe (after the original bill was filed) the copy- 
right of nearly half the volumes, that such infringement 
would not have been arrested if the bill had been filed 
before the first volume was completed? 

Bernard Callaghan testified that in the June interview, 
Myers said he did not care what they did with volumes 
32 to 38. This statement of the witness is an evident 
mistake. Myers directly contradicts him, and Callaghan’s 
partner who was present at this interview and no doubt 
intended to hear all he could in their favor, makes no men- 
tion of any such statement having been made by Myers. 
Aside from this fact, Myers at that time had been for sev- 
eral months at work on these volumes and they were 
almost ready for issuance, andthis purpose to republish had 
been advertised in the Freemau-Myers circular and seen by 
the Callaghans in February, 1877, before they had taken the 
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absurd to 


first slep toward reprinting. It is impossible 
assume, under such circumstances, Myers would volun- 
“ tarily tender and surrender to his enemies in the trade, 
a his copyright to the very volumes they had repeatedly 
solicited him to sell, which he had refused to sell, and 
which he had republished knowing they would not pay 
him his price therefor, and had advertised them to the 
trade and profession, especially when they had repeatedly 
declared they would crush him if he did not sell upon 
their terms. 

A careful review of the cases cited by appellants show 
that they are wholly unlike the case at bar, and cannot be 
regarded as authorities governing this case. 

Saunders v. Smith, 3 Myl. & Cr, 711, is cited as being 

“directly in point.” We fail to perceive anything 
but a faint analogy between the features of that case and 
the case at bar. It was an application for an injunction 

» to restrain the defendant Smith from publishing the first 
part of volume 2 of Smith’s Leading Cases, on the ground 
that the text of the cases contained in said work was pi- 
rated from Term Reports, East’s Reports, Barnewall and 
Cresswell’s Reports, Taunton’s Reports, and Bingham’s 
Reports, copyrights of all which were owned by the 
plaintiff. The defendant Smith set up that the composi- 
tion of the notes and commentaries on the original text of 
the cases was the most laborious and important part of 


the work, and were wholly original with the author, 


- 
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Smith; that the cases taken from the reports were in- 
tended as illustrative of a principle of law on which a 
commentary or exposition was contained in notes appended 
to such cases, and which notes had been composed with 
great labor, and were very lengthy as compared with the 


original cases. The first volume was published in March, 


1837, and it contained in the preface an announcement, 
which was held to be notice torevery one, that a second 
volume would in time follow., 

The Lord Chancellor, in his opinion, constantly dwells 
on the fact that the plaintiff had not first established his 


legal right in the property sought to be protected. ‘The 


court says: 


“ The office of the court is consequent upon the legal 
right; and it generally happens that the only question the 
court has toconsider is whether the case is so clear and 
so free from objection upon the grounds of equitable con- 
sideration, that the court ought to interfere by injunction ° 
without a previous trial at law, or whether it ought to 
wait until the legal title has been established.” 


In this case the legal title had not been established, and 
the court in its decision is, governed by the fact that 
Smith’s Leading Cases was a'work of an original charac- 
ter. The Lord Chancellor says (page 728): 


“In this case I find the publication complained of, to be 
of a character which, whether it be or be not an infringe- 
ment of the copyright of the plaintiffs, is a course of pro- 
ceeding which has been pretty largely admitted, and pretty 
generally adopted. Several cases occurred to me, and several, 
were mentioned to me at the bar, in wnich a gentleman at 
the bar, desirous of publishing a work upon a particular 
subject, has collected the cases upon that subject, and has 
taken those cases, generally fneaking, verbatim, from re- 
ports which are covered by fopyright. No instance has 
been represented to me in which those entitled to the 
copyright have interfered. /| am not stating whether the 
owner of the copyright is entitled to interfere in such 
case, or whether that use of published reports is, or is 
not, to be permitted. That'is a question of legal right 
upon which I find at present no reason for coming to an 
adjudication. But in considering whether I am to exer- 
cise an equitable jurisdiction in such a case before the 
legal right has been estabsished, it is very important to 
observe that for many years such a course as I have 
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stated has been pretty generally adopted, more particu- 
larly when I find that these plaintiffs have themselves ac- 
quiesced in a similar course of proceeding. In a book 
which was mentioned in the course of the argument, I 
mean Chitty on Bills, | don’t know whether all the cases 
are printed verbatim, but certainly many cases are printed 

varbatim from the published reports, of which the 
plaintiffs have the copyright. I state this case not for the 
purpose of showing that the proceeding I have stated in- 
terfered with the legal right, duc for the pur pose of con- 
sidering whether I ought lo exercise jurisdiction by injune- 
tion be as that legal right ’s established.” 


The court also dwelt on the fact that the first volume 
of Smith was published in March, 1837, and that it con- 
tained an announcement in the preface, that it would be 
followed by a second volume. This, the court held, to be 
notice to the plaintiffs of that fact, and that they waited 
more than a year before seeking relief. (The bill was 
filed May 29, 1838.) The learned chancellor, on page 
7 34, Says: 


«“ When I look at this book I see that it is a work of 
very great labor, and I find the principle is to take first 
the marginal note, sometimes with some alteration, and 
then to take the leading case as a principle, and then dy 
very voluminous and obviously labertous notes to work out 
the principle. It is clear, therefore, that the work is one 
of great labor, and that. this was evident from the first 
volume, and | find that the plaintiffs were informed in 
March, 1837, of an intention to deal with the extsting re- 
ports in the manner now complained of.” 


. 


And in concluding this opinion, the Lord Chancellor 
says: 


«The court always exercises its discretion as to 
whether it shall interfere by injunction before the establish- 
ment of the legal right. I am quite « clear that the vice- 
chancellor was right, and that it is not the duty of the 
court to interfere by injunction in this case, a/a// events m 
the present stage of the cause, and therefore | must refuse 
this motion, with costs.” 
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The court in this case was evidently influenced in the 
main by the fact, rst, that the plaintiffs had not established 
their legal rights, and before the establishment of such 
rights no relief would be granted, and this is the meaning 
of the language “ at all events in the present stage of the 
cause.” 2d. The decision goes largely upon the fact 
that “ Smith’s Leading Cases” is in the nature of an orig- 
inal work, and that works of a similar character had been 
written or compiled and published by members of the bar, 
without objection, alluding, among others, to Chitty on 
Bills, and that said works were in the nature of text books 
of the law, and in the instance’ of Chitty on Bills many 
cases were printed verbatim from the published reports in 
which the plaintiff owned the copyright, and this without 
objection on their part. 

Beard vy. Turner, 13 L. T. R. N. S., 746. This wasa 
case of trade-mark, and the court says: 

‘ 1 know of no instance in which the court has given 
relief with reference to a trade-mark, except on a prompt 
application.” 

it was sought to restrain the use of a certain label on 
packages of needles. It appeared that the plaintiffs and 
defendant had exhibited their needles side by side at the 
London Exhibition, and there had been no objection or 
protest on the part of the Plaintiffs. The bill was 
brought more than two years after this knowledge on the 
part of plaintiffs, and the court refused to grant an in- 
junction, on the ground that large expenditures in making 
the label had already been made by defendants for a 
period of over two years, acquiesced in by plaintiffs. It 
appears also that the relief asked was mainly for an ac- 
count of the profits made upon ihe sale of the goods cov- 


ered by the imitated trade-mark. The court held it 


would be inequitable for the i (ome to say: 


- 
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“T will let the defendant go on four or five years, and 
then at the end of the time say he is my salesman, and I 
come in for my account of the profits.” 


Louts v. Chapman, 3 Beav., 133. 


In this case a period of stv and a half years had elapsed 
before bill filed, and the court refused to grant relief on 
ground of laches, although considerable use had. been 
made by the defendant of plaintiff's book, in writing and 
publishing theirs. 


Tinsley v. Lacy, 1 Hem. & M., 747. 


This case was entirely different from the case at bar in 
all of its facts and doctrines, except the short dictum in 
the decision quoted in appellant’s brief. 


Rundell v. Murray, 3 Jacobs, 311. 


In this case a certain manuscript was donated or given 
by the plaintiff to a publisher, who, at the time, published 
it with the statement that she, the defendant, would not 
and did not wish to receive any emoluments therefor, 
whatever, but it seems the plaintiff had made her a gift 
of some money (purely ex gratia on his part). The 
plaintiff, relying upon the gift, published and sold the 
manuscript for fourteen years. After this lapse of time, 
namely, fourteen years, it was sought to restrain the 
publication of the work, by injunction. Lord Eldon re- 
fused the injunction under such circumstances, and after 
such lapse of. time, holding that the conduct of the party 
complaining had led to the state of things that occasioned 
the application. It was undisputed in that case that the 
defendant had given or donated the manuscript to the 
publisher, and waited fourteen years before applying for 


relief. 


Platt.v. Button, 19 Vesey, 447. 
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In this case the plaintiff permitted the defendant to 
publish certain dances for f/leen years. Lord Eldon, in 
refusing an injunction in this case, says: 

‘If, as is represented, some of the dances were pub- 
“lished only last year, ane one two months ago, the bill 
“ought to be confined to these.” 

Baily v. Taylor, 1 Tamlyn, 295. 


In this case the work songht’to be enjoined was pub- 


lished in the year 1811. ‘fhe bill for injunction was not 


filed until the year 1829. It also appeared that only one 
three-hundredth part of the plaintiff's work had been pi- 
rated. . After a lapse of eazhteen years and the difficulty 
of ascertaining the amouvt of damage occasioned by 
stealing one three-hundredih part of a work, the court 
refused to grant any relief. 
Fohuson v. Wyatt, 11 Weekly Rep., 852. 
This case bears no resemblance whatever, in any ofits 
facts, to the case at bar, nor can the principles governing 
that case be so contorted ds to apply in any way to this 
case. ‘The facts were, that the defendant had erected a 
kind of glass structure or room fora photographic studio, 
and had given the plaintiff three weeks’ previous notice 
of its intended erection, which would necessarily interfere, 
to some extent, with certain ancient lights and air on the 
plaintiff’s premises. To this notice the plaintiff paid no 
attention. Defendant thereupon made his plans, contracts, 
etc., for the erection of the studio, and after the work had 
partly progressed, plaintiff filed a bill to restrain the 
erection of the building. It was held that the plaintiff 
must take the consequence’of his own negligence, and 
failure to assert his rights after direct notice had been 


given, and after defendant had gone to considerable ex- 


IO! 


pense, and had already made his contract for erection of 
the studio. 

The other cases cited by counsel, in support of this de- 
fense, wholly unsupported by the evidence, do not decide 
the point claimed upon the actual facts appearing in the 
record. Many cases might be cited in support of my 
position and against this defense. Counsel is forced to 
rely for authority in support of this defense upon ancient 


English cases. 


In Drone, page 508, upon a careful review of the 


authorities upon this subject, the learned author says 


« But the tendency of more recent decisions has been 
towards the doctrine that the plaintiff's rights in equity 
are not lost by mere delay in asserting those rights. The 
defendant must show that he has acted with the express 
or implied consent of the owner of the copyright; and 
such consent is not proved by the mere fact that the 
owner was long aware of the piracy without protesting 
against it, or that he has not chosen sooner to assert his 
rights in a court of law or equity against either the defend- 
ants or any other wrongdoer. In other words, the prin- 
ciple seems to have been recognized, though it may be 
going too far to say that it is established, that the defend- 
ant will not be allowed to escape the legal consequences 
of his wrongful acts by pleading mere “delay or lack of 
protest on the part of the plaintiff. No person has a 
right to use property without the consent of the owner; 
and, when he does so, he must suffer the consequences.” 


Citing, Green v. Bishop, 1 Clifford, 18 


The author refers to the opinion of the court in Hogg 


Scolt, and says, page 509: 


“The court held that, even if the plaintiff had been 
aware of the piratical nature of the defendant’s book for 
four years before beginning suit, he was not thereby de- 
prived of his remedies in equity. ‘The omission to 
take any proceeding at law or in equity for a time,’ said 
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Vice Chancellor Hall, ‘does not,in itself appear to me an 
encouragement to the defendant amounting to an equita- 
ble bar in this court. It is not enough to show that the 
legal right is not to be protected here.’ ‘ Knowledge by 
the plaintiff that the defendant was advertising his w ork 
which contained the objectionable matter, and ‘that he was 
going on selling it, does not appgar to me to amount to 
that description of acquiescencg in the defendant’s deal- 
ing with the subject-matter, whith must be taken to de- 
prive the plaintiff of the interference of this court as from 
any given time.’” Citing in the note (ogg v. Scott, L. 
R. 18 Eq., 454, 456. 

Two editions of the book had been published by the 
infringer to the injury of the owner of the copyright, and 
yet he waited before commencing suit until a third edition 
was threatened, yet the chancellor held: 

“IT have, therefore, come to the conclusion that the 
plaintiff’s right in this court has not been taken away by 
what has occurred.” 

How did Myers have notice, and in what did his 

= ? 
acquiescence consist? They novsfied him they intended 
to republish his books if he refused to sell; that there was 
\ 
a way to republish without infringement, but they did not 
pretend in any conversation, nor at any time, that they 
ever in any way notified Myers that they would use his 
book in such republication. All matter contained in these 
books; appellants assert is public! matter. We contend, 
not that like materials for Illinois reports could not be pro- 
cured by resorting to the original source, but our conten- 
’ 
tion is that appellants prepared the books republished by 
them from the books of appellee. This is the gist of the 
charge. Appellee had a right to presume that appellants’ 
publication would be a legal use of materials procured 


by them from original source. 


In The List Publishing Co. v.. Keeler, 30 Fed. Rep., 
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772, the complainant had compiled and copyrighted a di- 
rectory called “ The List.” He charged in his bill that 
the defendant’s directory called “The Social Register,” 
was an infringement and moved for an injunction. The 
court held: 

« The question in the case is whether the defendant, in 
compiling his directory, has done so by his own origi- 
nal labor, or whether, in order to spare himself time and 
expense, he has copied the names and addresses given in 
the Social Register from the List. If he has copied any 
part of the complainant’s book, he has infringed the copy- 
right. He has no right to take, for the purpose of a 
rival publication, the results of the labor and expense in- 
curred by the complainant, and thereby save himself the 
expense of working out and arriving at these results b 
some independent road.” Citing J/orris v. Ashbee, L. R., 
0, Kq., 34- 

Equitable limitations and estoppel should be favored in , 
all cases requiring their interposition to prevent injustice, 
but as defenses in this case, they would not only violate 
the most salutary principles of equity, and visit upon a 

hh cen P ye ¢ . pos =P 
pellee the grossest injustice, but would interfere and 
shorten the two years’ limitation fixed by Congress, in the 
law of Congress to control such cases. 

In the light of this record can appellants ose as inno- 
cent parties? 

) ¥, ‘ . se 7 2 ‘ > . U : 

A. P. Callaghan testified (page 147): “It was in 
consequence, or somewhat in consequence of his (Free- 
man’s) announcement at that time that we made the 
counter-announcement of 19 to 38 at that time, but we 
had resolved before to print them, aud we determined to 
print them long before we saw his announcement.” 


This fact alone destroys these defenses of supposed 
consent, acquiescence, etc. 


They had determined to print long before they saw this 
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‘+ announcement,” and began to carry out this determina- 
tion before Mr. Myers did any of the things or said any 
of the words they now seek to fordure into consent and 
encouragement, etc. ‘ 

, 


V ' 
) 


THE COURT BELOW FOUND ANP DECREED THAT THE 
) 


APPELLANTS REPRINTS OF VOLUMES 32 TO 46 INCLUSIVE, 


WERE INFRINGEMENTS OF APPELLEE'S COPYRIGHTS. 


The evidence in the record clearly supports this action 


of the court below. A casua/ inspection and comparison 


of copies of Freeman's edition, with corresponding copies of 


appellants’ reprints now before the court will alone con- 
vict of piracy. 
. 

Counsel substantially admit (as I understand his 
position), that volumes 32 to 38 inclusive, with the 
exception of the foot-notes, were “prepared entirely 
from the Freeman volumes,” but he contends that volumes 

. ' . ° 
39 and 41 to 46 “ were, with the exception of the opin- 
ions of the judges, prepared from. the records and files 
of the Supreme court of Illinois.” 

I will not attempt to review counsel’s argument in de- 
tail nor adopt his mode by giving my version of the testi- 
mony, but will place before the court the evideuce in the 
language of the witnesses touching*his question. 

Mr. Hill testified, trans., 102: ‘“*The paging was sub- 
stantially the same in either edition. The reports of cases, 
the statement of the case are oftentimes abridged and 
changed, but substantially the same, matter and an occa- 
sional change in the phraseology." Practically I found 
them interchangeable. I could use*the one as well as the 
other. For example, the reference to 34th Illinois in 
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any of the law books or briefs of counsel I could find, 
quite as well in the edition of Callaghan as in the edition 
of Myers, and the same facts as to each of the other 
volumes of the reports named.” 


Ewell re-edited 31, 32, 33, 34, 35, 36, 44 and part 
of 45, which he delivered to the printer within the 
following time, namely, the notes on volume 31, 
February 20th, finished it March 31st; volume 32, on 
March 31st, finished it May 2d; volume 33, May 3d, and 
finished it May 26th; volume 35, May 28th, and finished 
it, excepting index, June 26th. Usually took two days to 
finish the index. The next volume, 34, June 28th, fin- 
ished it July 23d; the next volume, 36, July 26th, finished 
it September 15th, having spent a few days in the mean- 
time on the index of the other volumes. 

Mr. Ewell further testified (Trans., 400): “ I prepared 
volume 44; 1 prepared the head-notes, the syllabus, the 
statements of the cases, and they were all printed. The 
work on 45 was suspended by the filing of the bill.” 

Speaking of the preparation of the head-notes, for vol- 
ume 44, witness testified (Trans., 402): 

“A. J had the Freeman-Myers volume there. 

“QQ. And derived assistance from it? 

“A. Yes, of course I had it, 1 could not get the 
opinions in any other place but to read them from the 
printed book. I pip NOT GO TO OTTAWA TO PREPARE 
THEM, but prepared them in my own room. 

* Q. Did you have any other material from which to 
prepare the foot-notes, as you prepared them, except the 
book of Mr. Freeman? 


« A. That and the digest of the other reports, was 
all.” 


This witness testified that at the time the bill was filed 
the entire volume of 44 and part of 45 were In type. 


As to appropriating the statements of the arguments of 


Naty 8 eet sagan 
-< 


ead 


ee ee ™ 
ee kee 


de sagleerdedenanmens 


ae ae IMD a MA AE MS eh RRR Ni Tt AM EN Ne OMEN ARIS meth ee to My A, MS 
: : ~ c “ ee — , — ‘ 


ee Oe 
= * 


- 
i Saad 


Saad 


7 
ome y=! 
.-.5 


*® 


rh, a} 


eg ge fe 
a. 


ahs 


4 li PE a tra 2 ges * 
X % 
ne ~ 
—— a a ee tee od ype ets gaps 
4 aa Nahas aad nal " bs a a e : 


106 


counsel as prepared and printed, in‘Freeman and Myers’ 
volumes, and reprinted in Callaghan’s volumes, this wit- 
ness testified (‘Trans., 403): 

“A. They were statements of facts; MY RECOLLECTION 
Is THAT THE ARGUMENTS OF COUNSEL WERE CUT OUT EN- 
TIRELY; that is my recollection; THAT IS THE WAY I PRE- 
PARED THEM. I don’t know how it is in the printed vol- 
ume. 

“Q. Ln the statements of facts which you used were all 
those statements taken from Mr. Freeman’s volume ? 

«A, ‘THE INFORMATION WAS DERIVED FROM HIM.” 

‘ 


This manner of using the material in Freeman’s vol- 
umes apart from the opinions themselves extended to 
and was adopted in the preparation of all the volumes re- 
edited by this witness. No plainer or more conclusive 
case of piracy could be made. Not only the material 
prepared by Freeman was appropriated, but his printed 
pages were used by the compositors, to save the pirates 
the cost and expense ol copying: They not only appro- 
priated the work of Freeman’s braid and hand but his 
printed pages to have the reprints made from them 
directly. 

The authorities all agree that it is niracy for the second 
editor or publisher to appropriate the work of the first 
editor or publisher, although all the materials common to 


both books might have been procured from other sources. 
' 
The rule stated in Curtis on Copyright, p. 253, is that: 


‘The main question in all such cases is whether the 
author of the work alleged to be a piracy has resorted to 
the original sources, alike open to him and lo all writers.” 
ht, 358: 


Bump on Copyright 


* No compiler of a book, which is ga mere compilation 
of facts from common and universal Sources of informa- 
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tion, has a monopoly of the subject of which the’ book 
treats. Any other person is permitted to enter that de- 
partment of literature and make a similar book. Put 
the subsequent investigator must investigate for himself, 
FROM THE ORIGINAL SOURCES WHICH ARE OPEN TO ALL. 
fle cannot use the labors of a previous compiler, animo 
Jfurandi, AND SAVE HIS OWN TIME BY COPYING THE RE- 
SULTS OF THE PREVIOUS COMPILER’s sTUDY, although the 
same results would have been obtained by independent 
labor.” 


But in this case the poor pretense of copying—the 


first shadow of original work, is not shown, or claimed. 


In Lawrence v. Dana, supra, Justice CiLirrorpD held 
that: 


“ Beyond all doubt, he (second author or editor), might 
take the old materials as found in the sources from which 
the matters of fact, citations and authorities of the com- 
plainant were drawn and use them as he pleased in the 
illustration of new and original propositions, or for any 
other purpose not substantially the same as that to which 
they are applied in the annotated editions edited by the 
complainant; but he could not borrow the materials as 
therein collected and furnished, nor could he rightfully use 
the plan and arrangement, or the mode by which they are 
combined with the text.” 


Lewis v. Fullerton, 6 Beav., 
Hogg v. Kirby, 8 Ves. |r., 221 


In Story’s Exrs. v. Holcomb et al., 4 McLean, held, 
page 300: 

“So far as citations are made in the commentaries, 
Mr. Holcomb‘had a right to go fo the original works and 
copy from them; du he could not avail himself of the 
labor of Fudge Story BY COPYING the extracts as compiled 
by him. This ts a well established principle.” 

In Banks v. McDevitt, 13 Blatchf., 161, an infringe- 
ment of a copyright for a book called “ Rules and Prac- 
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“tice of the Supreme Court of Ne wW York,” had been in- 
fringed by the defendant. In publishing the book the de- 
fendant copied certain portions, and added to them from 


his own research. An injunction was granted and made 


perpetual. The court held (page 461): 


‘No compiler of such a book hzs a monopoly of the 
subject of which the book treats. Any other person is 
permitted to enter that department of literature and make 
a similar book. But the sudbsegue nt investigator must in- 
vestigate for himself, from the original sources which are 
open to all. He cannot use the labors of a previous com- 
piler, an7mo furand:, AND SAVE HISO)WN TIME BY COPY- 
ING THE RESULTS GF THE PREVIOUS COMPILER’S STUDY, 
ALTHOUGH THE SAME RESULTS COULD HAVE BEEN AT- 
TAINED BY INDEPENDENT LABOR. ,l he compiler of a di- 
gest, a road book, a directory or a map, can search and 
survey for himself in the fields which all laborers are per- 
mitted to occupy, but cannot adopt as his own the prod- 
ucts of another’s toil.” 


See to the same point, Blunt v. Patton, 2 Paine, 396. 
In Eimerson v. Davies, 3 Story, 782, Mr. Justice 
STorY in the consideration of this question held: 
‘ 


«“ Itis a great mistake to suppose because all the mate- 
rials of a work or some parts of its p!an and arrangements, 
and modes of illustration, may be found separately or in 
a different form, or in a different arrangement in 
other distinct works, that therefore, in the plan 
or arrangement, or combination.of these materials 
in another work is new, or tor the tirst time 
made, the author, or compiler, or framer, of it (call 
him which you please ) is not entitled to a copyright. The 
reverse is the truth in law, and as, I think, in common 
sense also.” 

Drone, page 385, in defining a piracy, savs: 


& 


« The true test of piracy, then, is‘not whether a com- 
position is copied in the same language or the exact words 
of the original, but whether in substance it is reproduced; 
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not whether the whole, but whether the material part is: 
taken. Jn this view of the subject, it ts no defense of pir- 
acy that the work entitled to protection has not been copied 
literally; * * * that the whole has not been taken; 
that it has been abridged.” 

Page 423: “ But every compiler is bound to go to the 
common sources for his materials, and arrange them on a 
plan original with himself.- //e must himself do the work 
aud depend on his own skill, AND NOT SAVE HIMSELF LA- 
BOR AND EXPENSE BY APPROPRIATING THE FRUITS OF AN- 
OTHER’S INDUSTRY IN LEARNING. To constitute piracy 
in cases of this kind it is not necessary that the whole of 
the compilation shall be taken, or that verdatem copying 
shall be shown. ‘The same general tests apply here asin 
the case of an original work. A case of infringement 
may be made out when the substance of the whole, or 
of a material part of the compilation has been appropri- 
ated.” 


Farmer v. Calvert L. & P. Co.,5 Am. L. T.R., 174. 


These rules and authorities establish the principle that 
the use of matter, work, or arrangement collected or or- 
ganized by another although not entirely original is 
piracy. ‘The evidence before the court brings the infringe- 
ment charged directly within the rule stated by Judge 
McLean, in Sfory’s Exrs. v. Holcomb et al. 4 McLean, 
30%, that is, if itis shown that appellants in this case in the 
reprint of the books in controversy used the books of ap- 
pellee, appellee is entitled to relief upon * ¢he well estad- 
“ lished principle recognized” in Story’s Exrs., supra. And 
itis immaterial whether the original matter in appellee’s 
books such as index or syllabus were copied or even imi- 
tated. Appellants substantially admit by the most eva- 
sive and partial denial that their books were made solely 
or substantially from those of appellee, with a small addi- 
tion, as they claim, of some new matter and work. 


Robert Fergus testified (Trans., 99), that he was in the 


IIo 


printing office of David Atwood in June, 1877 (witness 
being a printer), saw parts of volume 35 in the office and 
in the stereotype foundry; saw other parts of the same 
volume. J 

«The copy was that of Freeman’s edition published by 
Myers. It was being used as a copy for the compositor. 
There was a piece of maniila paper. pasted over the slips, 
and a new one written over it.” 

It is admitted that the actual bound volumes of appel- 
lee’s books were furnished the printer and used by the 
compositor in putting in type the opinions as they appeared 
in appellee’s books. A comparison of the books is con- 
clusive of the fact that appellants’ books were made from 
the volumes of appellee with only colorable changes. 

At this point in argument, I qall the attention of the 
court to the following comparison: of paragraphs of the 
» 


syllabus in volume 33, page 9. 


(The words printed in italics ars identical in appellant’s 


¢ . :, .? miom \ « 
and appellees’ books): 
MYERS’. CALLAGHAN & Co.’s 
(1). “The alternative writ of “ The alternative writ of manda 
mandamus stands in the ‘place of a mus stands tn the place of a de 
declaration.” laration.”’ 
(2). “A demurrer to the return “Where the allernative writ 


to an alternative writ, may relate does hot state a prima facie case, a 
back to the writ itself, and brings demurrer to the return thereto will 
that before the court for its con- have the operation of a demurrer 


sideration.” to the writ, and will bring in ques- 
tion " sufficiency.” 

(3). “Zhe writ of mandamus is “The writ of mandamus ts a 
a high prerogative writ, to be high prerogative writ; it is not a 
awarded in the discretion of the writ of right, but it is to be awarded 
court.” tn thé discretion of the court.” 

(4). “The statute requires the ‘Under the statute requiring 


spr aker of the Hlouse of Represe nta- thre She ther of thre /f/ wise of Repr 

tives to give a certificate to each sentaiives to give a certificate to 
member of the amount of compensa- each inember, of the amount of con 

tion to which he ts entitled, on pre- pensation to whi 
senting which to the auditor, hets- preseAting which to the auditor, he 
authorized toissue his warrant for ts aumorized to issue a warrant for 
the amount specifi dinit,in thereve- the cenount specified in it, on the 
nue fund. He ts not authorized to revenue fund; while the auditor 7s 
fay a member tn any other way.” not authorized to pay a member im 

any other mode.” 
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In this case twenty-four pages of Myers’ books are 


filled with copies of the writs, etc., necessary to a proper 


report of the decision, a// of which is copied entire by the 


defendants : 


Myers’ EDITION, 
Vol. 33, p. 182. 
(1) “EVIDENCE IN 
CERY must be preserved. 
“The evidence upon which @ 
decree tn chancery ts based, must. in 
some manner, be preserved in the 


(HAN- 


record, or the decree will be re- 
versed.” 
(2). “This is especially true in 


reference 
nors. 


to decrees against mi- 
Where minors are defend- 
ants to a bill, a decree can only be 
rendered against them on full 
proof.” 
. VoL. 33, p. 189. 
‘ConTRACTS — Whether 
or several, 


joint 
A contract will be con- 
strued as jotnt Or SCT} ai, according 
fo the interests of the parties approv- 
ing upon the face of the obligation, 
if the words are capable of suc ha 
construction.” 


CALLAGHAN & Co.'s EDITION. 
Vol. 33, p. 182. 

EVIDENCE: in chancery must be 
preserved in record, 

‘in order to sustain a decree in 
chancery, the evidence upon which 
it 7s based must in some manner be 
pre se? ved in the re ord.” 


“ Where minors are defendants 
in chancery, a decree can only be 
rendered against them on full proof. 
Such evidence must. be pre- 
served in the record.” 


Vol. 33, p. 189. 

“CONTRACTS: construction of, 
as jownt or several, A contract wall 
be construed as joint or several, ac- 
cording to the interests of the par- 
lies appearing upon the face of the 
obligation, tf the words are capable 
of such a construction.” 


On page 567-8 of Vol. 35, of Freeman’s book, the 


case of Zuylor v. Riddle, by some mistake was omitted 


in the table of cases. 
lahan & Co.’s book. 


[In appellee’s book, 


The same omission is made in Cal- 


Wayman v. Cochran is on page 


152; in Callaghan’s book on page 151, yet the Callaghan 


table of cases give the page 152, as in Freeman’s. 


Volume 38. 


given in appeliee’s beok as on page IgI. 


rect. 


copied in appellants’ book. 


It should have been page Igo. 


In table of cases, Arnold v. Ludlam, is 


This 1s incor- 


‘The mistake is 


The name of the appellee in Avser v. /feuston, page 


252, by mistake in the table of cases, in appellee’s book 


is spelled Hevston. 


appellants’ book. 


This mistake is copied exactly in 


an 
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Case of Morgan v. Raymond, in appellee’s book is on 
page 448. In appellants’ on page 449, and in table of 
cases in appellants’ book, the number is given as 445, the 


same as in appellee’s. 


The same mistake appeufs on page 443. 

These comparisons prove beyond controversy that 
these mistakes were actually copied from appellee’s books 
into appellants’ books, which raises the presumption which 
courts recognize as almost conclusive that appellants’ 
books were copied from aprellee’s. 

In Longman v. Winches{:r, 16 Ves., 268 (marginal 
page 272), Lord Chancellog Eldon, in the consideration 
of this precise question, held: 


“The question before me is, whether it is not per- 
fectly clear that in a vast proportion of the work of these 
defendants no other labor has been applied than copying 
the plaintiff's work. From the identity of the inaccuracies, 
it is impossible to deny that the one was copied from the 
other verbatim ef /iteratum.” 

’ 

In ALurray v. Bogue, 3 Diew, 366, case cited by coun- 
sel, the vice chancellor held:, 

“¢ Some instances are stated in the bill, and others were 
stated at the bar, to show that Mr. Bogue has copied the 
plaintiff’s errors, which is thé ordinary and familiar mode 
of trying the fact whether theydefendant has used the plain- 
tiff’s book. Now, the use of showing the same errors in 
both, is, that where the defendant says he has got his in- 
formation not from the plaintiff (as asserted by counsel in 
argument), but from other sources, if the evidence is un- 
satisfactory on the question Whether the defendant did use 
the plaintiff’s work or not, to show the same errors in the 
subsequent work that are contained in the original, is a 
strong argument to show copying.” 


In Mawman v. Tegg, 2 Russell, 393, 4, held: 


“It is necessary to ascertam how much of the one book 
' 


\ 


ae 
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has been copied from the other; and many cases have es- 
tablished, that you cannot have better evidence of such 
copying than the circumstance which occurs in several of 
the passages here complained of—namely, the fact of 
blunders in the original book being transferred into the 
book which is accused of piracy. And I may add that, 
when a considerable number of passages are proved to 
have been copied, by the copying of the blunders in them, 
other passages, which are the same with passages in the 
original book, must be presumed, przma_facze, to be like- 
wise copied, though no blunders occur in them.” 


The court will observe, in the table annexed to this ar- 
gument, that many inaccuracies have been literally copied 


from appellee’s books into appellants’ books—39 to 46 
Mr. Drone, 425, says: 


“The occurrence of the same errors in the two publi- 
cations in controversy, affords one of the surest tests of 
copying, especially in the case of compilations where a 
close resemblance is the natural cqnsequence of the use of 
common materials. In some instances it may be made 
apparent that both writers have naturally made the same 
mistakes, but, in general, this result is so improbable that 
the presence in both works of common inaccuracies, creates 
a presumption of copying so well grounded that it can be 
overcome only by the strongest evidence. Hence, in the 
absence of conclusive proof to the contrary, the courts 
have uniformly accepted the evidence afforded by such 
errors, when sufficiently numerous or peculiar, as ade- 
quate to sustain the charge of copying.” 


Numerous cases are cited in note 1, in support of this 
salutary rule. 

The court will observe from the table of comparisons 
here submitted, that slight colorable changes in the use of 
words, shortening sentences, etc., are apparent and con- 
clusively appear from a casual comparison of appellee’s 


books with appellants’. 
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CLIFFORD, Justice,in Lawrence \ 


Dana, 4 Clif., 1-88 


b 


held: 


‘ 


“ Copying is esse ntial to constitute an infringement of 
copyright, but identit’ of contents, arrangement “and com- 
bination, is strong evidence that the sec ond book was bor- 
rowed from the first,,as it is highly improbable that two 
authors would express their thoughts and sentiments in 
the same language throughout a book or treatise of any 
considerabie size, or atiopt the same arrangements or com- 
bination in their publication.” 


In Poucicaull v. 


Wood, 2 


in the charge to the jury, said: 


Bissell, 38, Judge DRUMMOND, 


“You must of course be satisfied that the plays per- 
formed were the ideritical plays of which Mr. Bouci- 
cault was the author; not necessarily identical word for 
word, but the principle is, that the author has not the 
right to use the work. of Mr. Boucicault’s brain, in the 
construction of a play, without bis consent, and the mere 
alteration of a portion of the language would not deprive 
Mr. Boucicault of his protection, provided there was a sub- 
stantial use of the play. 


if appellants’ books had been made up with material 
obtained from sources other than the books of appellee 
this fact could easily have been shown, and the evidence 
would surely have been produced. Such proof not being 
offered, strong presumption arises that no such ev- 
dence exists, because the material was taken from appel- 


lee’s books. ’ 


. 
In Emerson v. Davies, 3 Story, 791, upon this point Mr. 
Justice Story held: 


«« Now it is quite as remarkable that the defendant, Da- 
vies, has not (as far as J recollect), given any evidence as 
to what sources he has eXamine di in the compil: ition of his 
own work; and this, coupled with the fact that he has 
offered no denial:or proof ihat he has not seen or read the 


Irs 


plaintiff’s book, before his own compilation was made, is 
certainly a circumstance of some significance.” 

Mr. Eweil testified (Trans., 213): “It was not what 
you really call copied, but I got my information of the 
subject-matter from those (Myers’) books. I could not 

say that I copied it out, but [ got my information on those 
points from those ( Myers’) books. 

“Q. Was nota great deal of that material transferred 
verbatim into your books—the names of the counsel, the 
instructions of the court, and the names of the judges who 
tried the cases? 

“A. Of course I only knew from the report. / w// 
state L had no other source of information, except as I 
stated in my direct examination, where the case had been to 
the Supreme court, in an earlier volume.” 


Denslow testified (Trans., 224): “Q. In the prepara- 
tion of these volumes what material was furnished by any- 
oner 

‘A. I was furnished with volumes 37 and 38, as pre- 
pared by Mr. Freeman, of Myers’ edition. 

«“Q. By whom? 

“A. By Callaghan & Co.; cut them up into pieces in 
making up the new volumes. The compensation was $300 
for the two volumes. 

«“Q. Did you not take it (the material) right out of 
those books of Freeman? (Trans., 228.) 

“A. The documents? 

“QQ. Yes, all of them? * * #* 

« A. | used the material as printed in his book. 

“Q. They (Callaghan & Co.) knew you did not go 
the records, did they not? , Trans., 235.) 

«A. Yes, sir. : 7 

«Q. State whether in your book the assignment of 
errors are not all copied from Freeman’s—in that case 
copied verbatim? (Trans., 255.) 

“A. Yes; the portion relating to the assignment of 
errors, which I regard as_ belon: ging to Freeman, is the 
clause, to reverse that decree the defendants bring the 
cause to this court by writ of error and assign a number 
of errors. The actual assignment of errors I assume, 
his statement being correct, is on record, filed by the 
attorneys in the case, or rather endorsed on the record, 
and is not private property. 
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* * * The language in w ich it is stated belongs to him. 

“«Q. Do you answer the question as to whether you 
did copy the errors assigned, from his book? 

“A. Yes, I presume Without comparing them, that 
they are identical. * * * Then the use of Mr. Free- 
man’s book, as the medium of getting the copy from 
Ottawa, does not affect the « -uestion of copyright. Sine 
l have the right to take tt where 1 can find it and print it.” 


Thus this witness admits he appropriated Freeman’s 
work not only in matter, but in form, to save labor, both 
of which equally constitute infringement, under the 


authorities cited upon this Wont. 
This witness further testi! ied: 


(Trans., 256): “Q. Turn to page gg of your book 
(Vol. 37,) and state how dhuch of the st itement, intro- 
ductory to the opinion, is copied from Freeman’s book? 

«A. I think that the contract is copied and one 
instruction, and the balance of the statement of fact is con- 
densed. | 

“Q. Where did you derive the information as to the 
court below where this case was tried? 

“A. That I derived fromm Mr. Freeman’s book. 

*«Q. Where did you derive the information as to the 
names of the attorneys w)o appeared for the different 
parties in the Supreme court? 

‘A. ‘That is in all cases derived from Mr. Freeman’s 
book. : 

“Q. Had you any other source from which you de- 
rived any portion of the material incorporated in your 
statement?’ 

“A. I did not goto de record for it. I got it all 
from the opinion or in the statement of facts.” 

4 


Witness then states that :he copied verbatim statements 
of facts on page 294 from’ Freeman’s book, statement of 
exceptions and errors assigned, and instructions of the 
court below, and, in volume 38, copied from Freeman the 


authorities and points of counsel, 
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(‘Trans., 266): “Q. Is it not true that all the authori- 
ties cited by counsel in any of the cases here, and only 
those re ported by Freeman, were put into your books? 

“A. Wone were pul into mine that had not been pul 
into Mr. Freeman’s. 

‘Q. Did you make any new arrangement? 

“A. No. ow. 

Witness then states that he omitted some of the author- 
ities cited in Freeman’s book from his book, and also 
omitted certain portions of statement of facts: that these 
omissions caused irregular paging in the new book, so 


as to correspond with the pi aging of Freeman’s book. 


In Cary v. Longman, 1 East., 358, held “ that the de- 
fendant had pirated from the plaintiff’s book was proved 
in the clearest manner at the trial. Zhe printed work 
itself was made use of by the defendants at the press, 
some of it clipped with scissors, with a few slips of paper 
containing MS. additions interspersed here and there, and 
some of these merely nominal and colorable.” 

In M/awman v. Tege, 2 Russell, 385, evidence that 
plaintiff's book was used in arranging the new book for 
publication and to work from, was held to constitute proof 
of piracy. 

The statute of this state provides and requires that the 
upinions of the judges of the Supreme court “ shall be de- 
livered in writing and filed with the other papers. Such 
opinions shall also be spread at large upon the records 
of the court.” 

These records constitute a common and public source 
from which to obtain all information touching such opin- 
ions. But when the opinions are taken from those rec- 
ords, attended by statements of fact, syllabus or head- 
notes, indexed or enumerated in tables of cases, and the 
whole arranged in a volume, numbered and paged, and 
secured by copyright, such opinions in the book are not 
public property subject to the free use of the public. 


1r8 


These opinions alone, bound if volumes without head- 
notes, etc., would not make a Valuable book or report. 
The new matter above enumerated, combined with the 
opinions under the arrangement furnished by the reporter 
or proprietor, make a valuable, desirable and salable book, 
and this new matter and arrangement of the old matter 
combined with and attending the opinions, was necessary 
to the success of appellants’ publication. This material 
supplied by Freeman and Myers could not be obtained 
from the opinion alone, all of :which was literally in a 
great part and substantially as fo the residue copied into 
appellants’ book. They admit ‘the opinions were copied 
from appellee’s books, and this ‘admission raises the pre- 
sumption that other information contained in Callag- 
han’s book was taken from Myers’ book. The books 
of appellants, in comparison with the books of appellee, 
give conclusive evidence that they were made and copied 
from appellee’s books. While dppellants’ book is smaller 
than appellee’s, it bears the same number of pages. Thus 
the irregular paging in appellants’ book. 

Page 434 of volume 33, Myers’, isa statement of a con- 
firmation by the governor. It is copied literally in Calla- 
ghan’s. book, but its position is changed, and it is inserted 
in a note. (See Callaghan’s book, page 434.) 

On page 483, Vol. 33, Myers, appears “the evidence 
taken on the hearing, and the decision of the Circuit court 
appears: from the following decree rendered in said 
cause.” Then follows the decree covering five pages with 
the errors assigned. Callaghan’s book contains the same 
verbatim, except the explanatory lines. They omit three 
lines, and copy five pages. 


Myers’, Vol. 35, page 180, contains the declaration, the 
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demurrer, by which oyer of the bond sued on was craved, 


followed by a copy of the bond declared upon, and that fol- 


lowed by four special causes 


of demurrer covering about 


five pages of matter. The bond, declaration and cause of 


demurrer appear verbatim in Callaghan’s corresponding 


volume. The order is changed by giving the bond called 


for in the demurrer first, and then the declaration fol- 


lowed by the demurrer. ‘This order in Mvers’ volume is 


changed in Callaghan’s volume for the sole and only pur- 


pose of a change. 


MYERS’ BOOK. 
Vol. 37, page 429. 

“Writ of error to the County 
court of Livingston county; ‘the 
Hlon. Jonathan Duff, Judge, presid- 
ing. 

“The cause was removed into 
the County Court by appeal, where 
the defendant appeared and entered 
his motion to dismiss the suit upon 
the ground that the justice of the 
peace who rendered the judgment 
from which the appeal was taken 
had no jurisdiction in the case, be- 
cause the plaintiff sued as an ad- 
ministrator, and the amount 
claimed exceeded twenty dollars, 
The court sustained the motion 
and dismissed the suit. The plain- 
tiff thereupon sued out this writ of 
error, and now insists that the rul 
ing of the County Court in sustain 
ing the motion, was erroneous 

“Mr. A. E. Harding and Mr. L 
E. Payson tor the plaintiff in error. 

“ Mr. J. M. Barret for the defend- 
ant in error. 

“Mr. Justice Lawrence deliv- 
ered the opinion of the court.” 


CALLAGHAN WN Co.'s. 
Vol. 37, page 429. 
“Writ of error to the County 
Court of Livingston county ; Hon. 
Jonathan Duff, J. 


“ This was a suit beforea justice 
of the peace, brought by the plain- 
tiff in error as administrator, to re- 
cover a sum not exceeding $100. 
In the County Court, on appeal, 
the defendant moved to dismiss on 
the ground that the justice had no 
jurisdiction, as the plaintiff sued as 
administrator, and the amount 
claimed exceeded £20. The court 
sustained the motion, and on such 
ruling the case comes up by writ 
of error 


“A. E. Harding & L. E. Pay- 
son, for plaintiff in error. 
“J. M. Barret, for defendant in 
error. 
“Mr. Justice Lawrence deliv- 
ered the opinion of the court.” 


The following is an example of all the cases, as show- 


MYERS’ BOOK GIVES: 
Vol. 38, page 438. 
“ Appeal from the Circuit Court 
of Cook County; the Hon. Erastus 
S. Williams, Judge, presiding.” 


.ing the courts from which the appeal is prosecuted: 


CALLAGHAN & Co.’s 
Vol. 38, page 458. 
‘‘ Appeal from the Circuit Court 
of Cook County; Hon. Erastus 3. 
Williams, ].” 


r20 


lf appellants could have obtained this information from 
other sources than the books of appellee, it was not done. 
This class of matter, however,tis wholly original with and 
was furnished by Freeman, aid its appropriation by ap- 
pellants’ copying the same int@ their books is a deliberate 
piracy and aclear infringement of appellee’s copyright. 
As an example of the assumed abridgment, asserted by 
counsel, [ submit the following example, appearing in 


Myers’ volume, and as copied in Callaghan’s book: 


CALLAGHAN &X Co.’s. 
Vol. BS. 436. 


MYERS’. 
Vol. 38, p. 436. 


“ The case is stated in the opin 
ion of the court 
“ Messrs. Tipton and Benjamin, 


for the plaintiff in error, insisted 


that an indictment for selling liq 
uor without a license should allege 


to whom the Hquor was sold, or 
the purchaser 


~ 


name ot 
unknown. 


that the 


was citing: Com. v. 


Thurlow, 24 Pick., 874; Siate v. 


Slate 


S12: 


Walker, 3 Harrington, 547; 
v. Steedman, 8 Rich. (S. C.), 
State v. Fackson, 4 slack.., 
Biodget v. State, 3 Ind., 403; State 
v. Burgess 4 Ind., 606; State v. 
Stuckey, 2 Biack., 289; Neales v 
State, 10 Mo., 498; Capritz v. State, 
1 Md.., 569 ; State v. Frau é tf, 4 Dro. 
& Batt., 107; Stale v. Wentworth, 


49: 


“The case is stated in the opin 
ion of the court 

“Tipton and Benjamin, for ap 
pellant, cited, to the point that the 
indictment should allege to whom 
the liquor was sold, the following 
cases: Com. v. Thurlow, 24 Pick. 


374; State v. Walker, 3 Harring- 
fon, 547: Stale v. Stecdman, & 


rich. (S. C.), 8123: Sleale v. 
on, 4 Black, 49; Blodget v 


Fack 
Slate ‘ 


3s Ind., 403; State v. Burge ss, 4 
ind.. 606: Stale vw. Stuckey, 2 
Black.. Ont) - Ne ale .) uv. State, 10 


Mo., 498; Capfritz v. State, 1 Md.., 


569: State v. Faucett, 4 Dro. & 
Batt.. 107: Slate v. Wentworth, 35 
N. H., 442; Slate v. Hitchings, 5 


Gray, 482. 


35 N. H., 442; State v. Hitchings, 
5 Gray, 482.” 


The only abridgment here is the omission of a few 


words. 


Vol. 38, p. 438 
“Mr. Charles C. Bonney and Mr. 


Vol 38, p. 438 
“Charles C. Bonney and iF Ed.- 
J. Edward Fay, for the appellant. ward Fay, for appellant, cited: III 
“This is the instrument sued R. S., title ‘ Negotiable Instru 
upon, and in the name of an as- ment,’ $8 38, 4; AM/avo v. Cheno- 
signee: auth, Breese, 155; Clifford v. Keat- 


- 


* $200. CuHiIcaGco, ILL., img, 3 Scam., 250; Ausseliman et 
Sept. 19, 1859. al., v. Oakes, 19 L1.. 91.” 
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‘For value received, I promise 
to pay to the order of Shubael D. , 
Childs, two hundred dollars, with 
interest, payable to F. Vose, or 


fa sere 


% bearer, the first day of July, next, 
“fF at Messrs. Forrest Brothers & Co. 

R banking house, Chicago City, Illi-_, 
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SHUBAEL D. CHILpbs, TR.’ 

“It is nota promissory note, and 
is not negotiable as such. Statute 
of Negotiable Instruments, Sec. 3, 
1: Mayo wv. Chenowith, Breese, 
15d; Clifford v. Keating, 3 Scam.., 
20: Musselman ef al, e. Oak: s. Lo 
ifn Oke 

“ Mr. E. W. Evans, for the appel- « Ei W. Evans, for appellee, cited: 
lee, insisted the instrument was Chitty on bills, 153 to 160; Welds 
good as a promissory note, and ne- 7. Green, 10 Wend., 519; Congre- 
gotiable, citing: Chitty on Bills, gational Soctety v. Goddan, 7 N. 
153 to 160: Willis v. Green, 10 H., 4380; AlcGuhan v. Childress, 2 
Wend., 519; Congregational Soci- Steward, 506; Chittenden v. En- 
ely v. Goddan, 7 N. H., 430; segn, Wright, 721." 


AP’ Guhn wv. Childress, 2 Steward, 
906; Chilltenden v. Ensign, Wright, 
> ‘* . 

‘~ 


The additional table attached to this argument contain- 
ing a few examples from each of volumes 39 to 46 inclu- 
sive, has been prepared to save the court labor. It is 
conclusive of the piracy charged in the supplemental bill. 

[ now call further special attention to the evidence of 
Mr. Denslow, as to the manner in which he claims to 
have re-edited and prepared for the press volumes 39 to 
46 inclusive; also to the evidence of other witnesses and 
experts touching the question of these volumes as re- 
printed by appellants, constituting a piracy upon appellee’s 
copyrighted works. 

Mr. Denslow testified, page 433: 

«“ There were some instances in which some printed mat- 
ter was used, no instance in which it was sent as printed. 
«“Q, From whence was that printed matter taken? 

«A, AsIstated on a previous examination, where 
there appeared contracts, documents, and in some 
instances long statutes or ordinances, and possibly tn one 
or two instances pleadings covering several pages, | did, to 
save copying, compare the copy published by Freeman 
with the copy on file, and, after correcting that, included 
it in my manuscript as the document itself was published, 
probably, and the mode in which / obtained a copy of i ts 
ammatérial, 
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“Q. Js it not true that in making up cach of the books 
for Callaghan & Co. a copy of Freeman’s book was cut up 
and used in the preparation? (Page 434). * * * 

‘A. IT WAS CUT UP AND PORTIONS OF IT WERE USED. 

“Q. In preparing these volumes, didn’t you have 
Freeman’s copy of the same volume before you all the 
time? (Page 435.) i 

“+A. Not all the time, by any means. When I was 
obtaining copies of the opinions or when any docu- 
ment as I have spoken of arose. I would need 
Freeman’s volume; when f was examining the records 
of these cases I would not. 

“Q. Now, do you swear that you did not copy any 

‘ 5 

of the arguments of counset and the citations of authori- 
ties from Freeman’s book? : 

“A. Ido not think I did.” 

! . . 

This editor would not swy.ar positively that he did not 
copy arguments and citajons from Freeman’s book. 
Even if only a striking resemblance, and not actual copy- 
ing, were shown by the evidence between appellants’ and 
appellee’s books, a presumption of infringement would 
arise, and the onus would be upon appellants to show they 
had not infringed appellee’s books by either copying 
therefrom the old matter, oy using the new matter there- 
in, literally or in substance. 


Drone states the rule at page 400: 


“ Substantial identity or 4 STRIKING RESEMBLANCE, be- 
tween the work complained of and that for which protec- 
tion is claimed, createsa presumption of unlawful copying, 
which must be overcome by defendant. Lord Ellenborough, 
said in E/worth v. Wilcox; 1 C am pbell, it was rem: irkable 
however, that he (defend int) has given no evidence to 
explain the similitude, or to repel the presumption which 
that necessarily causes.” 4 

¢ 
This witness (Denslow / further testified, page 435: 


“Q. Can you sweay you did not use Freeman’s 
book r 
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“A. Whatever I say, swear. * * If any use was 
made of Freeman’s book, it was a mechanical use to save 
copying what I found spread out in the files and recordsina 
form which entitled me to copy it. * * The matter 
that was taken from Freeman’s book, as I said before, con- 
sisted of documents, pleadings, contracts, etc., that were not 
F'reeman’s, but the records, and for the purpose of making 
copies of those I might use the published copies in 
Freeman.” 

At page 439, this witness testifies that the copies pre- 
pared by him for the printer were not preserved; they 
were returned to him with the proof, and were treated by 
him as waste paper; ¢hat zs, destroyed. 

He was repeatedly pressed on cross-examination to 
point out in the course of his evidence the original matter 
furnished by him, and to distinguish the same from 
like matter in the copyrighted edition. He _ stated 
that he had not preserved the manuscripts, and he utterly 
failed to answer the questions upon this point, except by 
the most persistent and continued evasions. He testified 
that he was especially careful in the preparation of the 
later volumes, after the bill in this suit was filed, to avoid 
the use of the original matter in Freeman’s books. He 
knew the issue involved in this controversy after the bill 
was filed. He was not only a lawyer, but a teacher of 
the law, by profession. He knew how important such a 
manuscript prepared by him would be as proof in favor 
of his employes, the defendants, and yet he not only failed 
to preserve the manuscripts, but testifies with child-like 
frankness that he had destroyed them. 

Drone, in briefly stating the rule held in the English 
courts, page 515, says: 

« Lord Eldon thought that it was the duty of the de- 
fendant, when piratical and original matter were combined 
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v . . 
in his work, to point out the parts which had been copied. 


In a very doubtful case of piracy, the defendant could 

escape an adverse judgmeht of the court by producing 
. ° - . ’ 4 

his manuscript. In Gerro§d v. Hou/lston, the fact that 

copying was denied, falsely in the belief of the court, was 

an important circumstance n leading the vice-chancellor 

to grant the injunction.” 

Mr. Denslow further testifies, that he commenced the 
volumes 39 to 46, inclusive, in February, 1578, and that he 
finished re-editing and prepared the last of these volumes 
for the printer in June, 1879, in all about sixteen months. 
(See his evidence, pp. 417-18-21.) This evidence is 
contradicted by A. P. Callaghan, one of the appellants, 
who testifies, page 447, that volumes 41 and 44 were pub- 
lished, that is, put upon the’market, April 26, 1879. As 
appears from the evidence,’ it would require at least two 
months to print each of these volumes; they must have been 
fully prepared for the press as early as February, 1879, at 
which time Mr. Denslow nyust have completed his labors, 
thus showing conclusively that instead of working upon 

. ‘ . 
these volumes sixteen months, his labors could not have 
possibly covered a period t6 exceed twelve months. 

Mr. Denslow testified that he prepared new syllabi, new 


head-notes, new statement? of fact, new tables of cases, 
j 


new index to the opinions, new statements of citations of 


authorities from the briefs.of counsel, carefully read and 
compared each original opinion on file in the clerk’s office 
and the record thereof, rea# and corrected all the proof 
of volumes 39 to 46, both inclusive, making eight vol- 
umes in all, within a perioc of sixteen months, and during 
the same time made carefulland elaborate notes at the foot 
of each opinion, annotating all the decisions of the three 
grand divisions of the Supreme court upon the questions 
arising in each opinion, but one of his co-defendants 
‘ 
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expressly contradicts him, by showing the time the 
last two volumes were out of the press and upon the 
market, he must have done this work within twelve 
months. Without strong corroborative testimony, this 
statement of the witness cannot be believed by any per- 
son in the least familiar with the great labor, care and 
detail of such a task. 

Counsel in his argument upon this point (brief 96, e 
seg.) enters into a careful analysis of this unparalleled liter- 
ary performance of Mr. Denslow, and clearly shows that 
if it could be done at all it required the full sixteen months 
within which to accomplish it, while the evidence of A. 
P. Callaghan discounts the time one-fourth. Thus clearly 
proving, that Mr. Denslow could not have performed one- 
fourth of the work within three-fourths the time, except 
by copying from and using Freeman’s books to save labor 
and expedite the ex/zre work. 

But counsel contends that the work done by Messrs. 
Ewell, North and Judge Bailey, on any of the volumes 
from 39 to 46, inclusive, was not used by Mr. Denslow 
in re-editing these volumes, and was so rejected by him 
after this bill was filed, for the sole purpose of avoiding 
any charge of infringement as to the matter contained in 
Freeman’s book, or copving from the same. 

Mr. Denslow assigns a different reason for rejecting the 
work done by these distinguished gentlemen, if ‘he same 
was rejected, as contended by counsel, and upon this point 
testifies | page 4 1d 4} : 

«Q. Iam asking you for your reason for laying aside 
matter which had been prepared, and going to the 
records for information over again. What was your 
motive—-your reason for doing it? 

“A. Well, it was to earn my salary.” 
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Therefore this witness did§$not intend or attempt to 
avoid an infringement. //7s only purpose was to multiply 
the work and carn the most money with the least labor. 


We submit the following testimony in addition to a few 
illustrations from each of appellants’ volumes compared 
with appellee’s, from 39 to 46, xaclusive, to show that ad- 
mitted errors in appellee’s ale in appellants’ volumes, 
which fact is recognized by all'the courts, both English 
and American, as the strouges| proof of piracy. 

F. W. S. Brawley, practicing lawyer for over thirty 
years, testified, as to paging, striking similarity and iden- 
e 383): 


tical mistakes, etc. (pa 


“ In the 42d published by Myers, same published by 
Callaghan; sometimes there will be a slight difference; 
not always, but almost every case; the case is reported as 
beginning on the same page in the two books all the way 
through. The paging in the Callaghan edition seems to 
be arranged so as to correspogd with the paging in the 
Myers; for instance, the cases ,begin on page 9 in Myers 
and they begin on page g in Callaghan, and then 9g is 
repeated; and the next case begins on page 18 in both, 
and then page 20 is repeated six times in Callaghan edi- 
lion, so that it brings them both out at page 34. The 
next case begins on 35 and 35.is repeated three times in 
Callaghan, so that the followin’'g case begins on the same 
page, 39. Then the next begins on page 41 and ends on 
page 45. The next one begins on the same page and 
then 45 is repeated in the Callaghan edition so ag, appar- 
ently—let them terminate and begin the next case on 
the same pages. Page 53 1s repeated in the Calla- 
ghan edition, and when we getto page 59 we jump to 
page 64; from 59 to 64 is omitted. Oa page 71 Mr. 
Justice Lawrence delivered the opinion of the court, 
and they are both identical; and then from 74 we jump to 
76, so that the case in each vofame ending on page 78 and 
the next case begins, in the Callaghan it ought to be 79, 
but in the Myers edition the next case begins on 78- 
that is, 78 is repeated in the Callaghan edition—and 


{ 
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then it jumps to 80, then it jumps from 87 to 89, and 
then 5g is repeated three times, and then 96 to 98, and 
then 100 is repeated; 108 is repeated three times, on 
114 there is a note at the bottom of the page repeated 
or copied; 120 is repeated twice; then 144; then 123 
jumps to 129; 144 is repeated three times, and then it 
jumps to 149 to I51; 154 is repeated three times. I 
notice a similarity in the syllabus, on page I59 the same 
number of paragraphs. From 192 it jumps to 198, and 
192 is repeated, a note on Ig, top paging of the Cal- 
laghan edition, being a note in the same case, Scam- 
monv. Lhe City of Chicago, in Myers’ edition, page 193. 
Beginning on page 198 is the case of Le Wolf v. Pratt, 
decided in 66. At the April term 1867, was a petition 
for rehearing filed, and there is a similar note of the de- 
cision of the case on rehearing disposed of on page 212. 
The case was decided in 67 and a rehearing inserted on 
page 212. 

“Q. You mean that it appears in both volumes?’ 

“A. Yes, it appears in both volumes in a similar 
note; a petition was filed at the April term of 1867, and 
it came in on the same page under a similar note as to 
the rehearing. 

“Q. You mean there i is a similar note in the Callaghan 
company book as there is in the Myers bookr 

«A. Yes, introducing the opinion; the rehearing was 
decided in 1867, and there is a similar sort of note— 
almost identical note. 

“«Q. It appears that the case was decided in 1866? 

“A. Yes, sir; on page 230 there is a case that was 
decided in 1866; in the statement of counsel there is a 
curious coincidence in the statement of an authority by 
Mr. Chase. Among other authorities he cites /Vicholas 
v. McEwen, in the 17 N. Y., 22; the same statement from 
Chase in both are similar—the same authorities—that 1s, 
among others, they both cite the same authority in both 
books. Myers savs, ‘among numerous authorities,’ he 
cites WVicholas v. McEwen, and the other states, ‘ among 
other authorities, he cites icholas v. McEwen. That 
is a little peculiar, that he cites that case out of numerous 
cases. On page 30, at the seventh line from the bottom, 
there is an error which is repeated at the same place in 
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the Callaghan edition, ‘ negotiable papers’ should be 
‘negotiable paper.’ In the seventh line from the bottom 
of page 30, in the Callaghin edition, it says, ‘ This 
should be negotiable paper,’ and it shows that the opinion 
was copied, aud the same errar was repeated in the Cal- 
laghan edition; and on page 2*3, in the eleventh line from 
the bottom, there is another error; ‘or,’ should be 
‘for’; ‘or if the question had been,’ should be ‘ for if the 
question had been.’  // 7s an vrror tn Freeman, and has 
been repeated in Callaghan. ‘Yhen page 479 1s repeated, 
and then jumps from 476 to 435. In the Callaghan book 
490 is repeated, and 491 is repeated three times, and 495 
is repeated three times—that ts, the top page is repeated. 

“ Now, in volume 43, on' page 3, there is a similar 
notice of the appointment of Mr. Ingersoll. On page 
4, Mr. Freeman reports the practice act passed in 1869; 
and the Callaghan book, published in 1878, publishes the 
same practice act with the same heading which then ap- 
peared in the general statutes.” In those two volumes the 
two tables of cases are most identical right through. In 
the Myers edition, the case, Cleghorn v. Postlewaite, the 
table of cases has Postlewaite tpelled Postlewaile just as it 
is in the report of the case in the volume, and in the Cal- 
laghan edition in the body of the book Postlewaite is 
spelled Poste/waite, but at the table of cases it is spelled 
the same as in the Myers table of cases. In the case of 
Goodridge v. fohn Van Noravick, in that case reported 
on page 445 in the Freeman book, there is a mistake in 
the table of cases. Itiscalled there Nortwicd instead of 
Nortwick, and that is repeated in the table of cases in the 
Callaghan book. 

“Q@. It is wrong in both tébles of cases? 

«A. It was wrong in both tables of cases, and in the 
case of Walters v. Wetherell.,at page 288, it is Walters 
v. Wetherell; in the Myers edition it is Walters v. 
‘ Witherell, and in the table of cases it is ‘ W7rthere//;’ 
just the same in both books. It is‘ Withere//l’ in the 
table of cases in both, and in the report in the Callaghan 
edition it is ‘ Wetherell.’ 

“Now, page 97, the case of //ume v. Gossette, 
it is Gossett in the table of*cases, and in Myers they 
make a mistake and call it ‘ Mossit¢” and that is repeated 
in Callaghan; the same error in the body of both books. 
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“Now, Willetts v. Paine, page 432, it is ‘ Willets’ in 
the Callaghan edition, but in the table of cases it is spelled 
as it is in the Myers’ edition * Wi//e/ts” In the Freeman 
edition, Freeman publishes an extra opinion which was 
published in 1869. He published the case of the Cham- 
ber of Commerce v. Sollitt, which was decided in 1866, 
and Callaghan does the same on page 519 or ’20. It 
looks as if the case as published by Freeman was omitted 
at the time; it should have been put in, and he puts it in 
in 1869, and it does not come in the place that it should 
come, and he states that it was omitted. . Callaghan gives 
the same case. It begins at page 519 in each one, and 
each one gives the omitted éase. , 

“In the opinion of the court .on page 35 in Myers’ 
edition the case of Lawrence v. Smidt is _ refer- 
red to in the 35th of Illinois, page 440. It is repeated in 
the Callaghan as Smzdt, just as it is in the Myers book. 
It ts evidently a mistake in the Freeman book, and was re- 
peated on the same page in the Callaghan book as Smidt, 
and I turned tothe 35th Illinois and found that it is spelled 
there ‘ Schmidt.’ This is as far as I had time to compare.” 


George W. Cothran testified, page 389: 


«Q. In the comparison of the volumes published by 
the defendants with those of the complainant, state whether 
it would be possible for a person to make the book so 
nearly alike as the book of the complainant, without the 
using of the book of the complainant. . 

«A. Unless the person possess the abnormal memory 
of a certain clergyman in this city, I should think it would 
be very difficult. It would be very difficult to print two 
books so similar without the person preparing the second 
having the other one present.” 


E. b. Myers, testified, page 392: 


« Q. Upon examination can you state whether any 
portion of the books as published by you have been copied 
by the defendants? 

« A. Ihave examined them. In the table of 
cases I notice several errors in the names of parties that are 
copied in the defendants’ edition. I mean errors made in my 
book. The whole arrangement is similar to mine. In 
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the catch line of the syllabus in many instances there is a 
marked similarity. Many of the statements of cases are 
very similar and in the othe¥s words are omitted, colorable 
changes to convey similar facts. The paging throughout 
all the volumes is made to cbnform to mine, particularly in 
the commencement of each case.” 
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It is unnecessary to pursue this class of evidence or 


we] 


illustrations. They might be multiplied through every 


nents 


volume of Myers’ books by comparing them with the 


pirated books of Callaghan. 
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APPELLEE’S BOOKS WERK LARGELY USED TO SAVE 


LABOR. 
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lhe principal service pertormed by Messrs. Ewell and 


Denslow was in their faint attempt to mask their piracy 


by changing words and phrases from one part of a sent- 


ence to another, or by exchanging one word for another of 


§ 
og 

; 

a 

8 

% 

5 

| 
| 
> = 
1g 
= 
&% & 
Ay 
iH 
il 


like meaning. 


ES RE RN oh AP BLY 


It is contended however, by counsel, that appellants’ 
book was * built” by Ewell and Denslow, as an abridg- 
ment of Freeman’s edition.g It does not purport, upon 
its face or by its title, to be‘an abridgment. They even 


pirated the title of Freemarfs book, and 30 advertised it. 
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(See Exhibit, Callaghan’s ublished Catalogue, Trans. 
44°.) } 
If they had truthfully “ ré-reported ” why did they not 


? 


advertise them as Ewell dr “ Denslow’s Reports,” and 
not “ Freeman’s Reports,” 4s published by Myers. But 


a year after the supplemental bill was filed they pasted a 


slip covering that line in their cafa/ogue as directed by 


their counsel (See p. 448),,but they could not recall the 


circulars distributed during the years 1877 to 1882. 
\ 


The thought of an abridgment was inspired by the 
desire to escape the consequences of this open, uncovered 
piracy. 


Drone, 159, says: “So anyone may acquire copy- 
right for an abridgment or translation of a copyrighted 
work, provided he has the consent of the owner so to use it. 
But it is maintained elsewhere, that to make such use of 
a copyrighted work, without due authority, is piracy.” 

Page 158: “ But to reduce the size of a work by copy- 
ing some of its parts, and omitting others, creates no title 
to authorship, and the result will not be an abridgment en- 
titled to protection, within the meaning of the law.” 

Page 434: “The question of piracy, then, in the case 
of an abridgment, translation, or dramatization of a work 
protected by copyright is to be determined by two inquir- 
ies: 1. Whether the whole, as a material part of the 
original, has been substantially reproduced; 2. Whether 
the original has been used with the consent of the owner.” 


Under the rules here stated, and the definition of 
abridgment given by this author, it 1s manifest, first, that 
appellants’ had no right to abridge the copyrighted vol- 
umes of appellee without his consent; second, that the 
new books do not purport and were never intended to be 
abridgments of Freeman’s reports; third, appellants in 
their answers did not rely upon their works being abridg- 
ments of appellee’s copyrighted works. 


In Folsom vy. Marsh, 2 Story, 106, held: “So, it has 
been decided that a fair and bona fide abridgment of an 
original work is not a piracy of the copyright of the au- 
thor. But, then, what constitutes a fair and bona fide abridg- 
ment in the sense of the law, is one of the most difficult 
points under particular circumstances, whichcan well arise 
for judicial discussion. It isclear that a mere selection or 
different arrangement of parts of the original work, so as 
to bring the work into a smaller compass, will not be held 
to be such an abridgment. There must be real, substan- 
tial condensation of the materials and intellectual labor 
and judgment bestowed thereon; and not merely the facile 
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use of the scissors; or extracts of the essential parts, con- 
stituting the chief value of ihe original work.” 

Neither Mr. Ewell or Professor Denslow pretend, and 
no witness testifies, that the books of appellants, as edited 
and published by these two gentlemen were in any sense 
abridgments of appellee’s volumes. The evidence shows, 
and the comparative tables here submitted, and paragraphs 
exhibited in this argument in double columns, that they 
may be compared and examined with little trouble and 
labor, clearly prove that while some matter was omitted, 
that is, some cases not cited in briefs of counsel, some 
lines omitted from the syllabus, that all the matter re- 
tained in the new book stands without condensation, and 
is not an abridgment in any, sense. 

In Séorys Exrs. v. Holcomb, supra, the defendant 
pleaded that the new work was an abridgement; held 
(p. 311): ‘ 


( 
“Such a work must not only contain the arrangement 


of the book abridged, but the ideas must be taken from 
its pages. It must be in good faith an abridgment and not a 
treatise, interlarded with citations. ‘To copy certain pass- 
ages from a book, omitting others, is in no just sense an 
abridgment of it. It makes the work shorter, but it does 
not abridge it. The judginent is not exercised in con- 
densing the views of the author. His language is copied, 
not condensed.” Injunctior granted. 


Denslow testifies, and cotinsel insists in one part of his 
| ’ ‘ 
argument that much was tgken from the clerk’s office to 
escape the charge of infringement, which conclusively 
disproves the purpose to abridge. 
In Greene v. Bishop, 1 Chittora, 291, held: 


, \ : 
“It is clear that the mere copying of a portion of the 
materials without any essential condensation of the same, 
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cannot be held to bring the work within the legal descrip- 
tion of an abridgment.” 


Giles v. Wilcox, 2 Atk., 143. 


Can law reports be abridged? that is, can an abridged 
opinion of a court be called an opinion, and can a volume 
of such abridged opinions be rightfully considered a 
report of the cases decided by the court? Taking the 
peculiar elements that enter into a well arranged, intelli- 
gently and scientifically prepared report, and how can it 
be condensed?’ 

After opinions of the court rendered in the decision of 
causes have been condensed, whose opinions will they be, 
the authors or the courts? Undoubtedly, many more 
opinions could be incorporated in an average sized volume 
by omitting therefrom briefs of counsel, instructions, as- 
signments of error, and statements of fact from the record, 
leaving the volume to contain only the opinions of the 
court as written by them, and handed down to the clerk. 
This would not constitute an abridgment in any sense. 
Portions may be omitted, and volumes shortened, but 
under the cases cited and the rules stated, the result 
would not be an abridgment of the original work. 

It is sufficient to say that Callaghan’s books were not 
prepared, and are not labeled or designated abridgments 
in any manner. The purpose or intention to abridge 
neither appears in the answers of defendants or in the 
evidence in the case, in the books themselves or by their 
title. 

Mr. Justice McLean, who fully examined the question 
of copyright, announced the majority opinion of the court 
in Wheaton v. Peters, supra, citing in the case of Séory’s 


Exrs. v. Holcomb. Held: 
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434 

“If this book were intended TO BE A MERE ABRIDGMENT 
of the commentartes, the fact ts not indicated tn the title. 
WITHIN MY KNOWLEDGE, n9@ ABRIDGMENT HAS BEEN MADE 
OF ANY BOOK WHICH HAS NOT BEEN SO ENTITLED.” 
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I will not attempt a review of the authorities cited by 


a we 


counsel upon the question of abridgments. I have no 


ered 


doubt that the cases are wéll selected, faithfully analyzed 


and fairly commented upon by the learned counsel, but 
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in. my view, under the authorities cited, and from the 
pleadings and evidence in this case, there is no abridged 


work before the court in the consideration of which the 
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cases cited by counsel can apply. The point was not 
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made in the court below; nevertheless, if Callaghan’s 
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books had been, and were, in fact, abridgments, his 
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Honor, Judge Drummond, would not have disposed of the 
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case upon the grounds stated in his opinion. 
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COUNSEL COMPLAINS THAT “ APPELLANTS WERE COM- 
PELLED TO MAKE DISCOVERY IN AID OF FORFEITURE 


SOUGHT BY APPELLEE.” 
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I reply that no forfeiture was decreed, and therefore no 
injury resulted to appellants by reason of the order, and 
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an error without injury will not reverse. 
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The order complained of was entered March 3, 1884, 
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° 
and contained the judgmeht of the court so far as it had 
proceeded upon the merits of the case, said judgment be- 
. , . $.. , re 
ing recited in the order gdjudging an infringement, and 
that complainant was entitled to recover the profits, etc. 
The case is then referred to the master, with directions 


to hear evidence and tg report an account of profits, 
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which defendants have received or which have accrued 
to them, etc. The order then provides: 

‘It is further ordered that said defendants may be ex- 
amined in relation thereto, and that they may be required 
to produce before said master their books of account and 
papers relating to the publication and sale of the said vol- 
umes last named.” 

‘Notwithstanding this order to produce the books before 
the master, appellants refused so to do, and they were not 


produced before the master or the court under this order. 


In counsel’s printed argument before the court below 
upon exceptions to the master’s report, he seriously 
arraigned Mr. Bennett for having reported that appellants 
refused to produce the book, pursuant to this order, and 
upon this point counsel said: 

‘When the order of reference to Mr. Bennett was 
entered Judge Drummond directed explicitly that Mr. 
Myers should, under no circumstances, have personal 
access to any of our books of account, but that the exam- 
ination in his behalf should be conducted by an expert to 
be employed by him for that purpose. Zhe propriety of 
this direction was acquiesced in by counsel for both parties.” 

That later: ‘The matter was then laid before Judge 
Drummond, who ruled that complainant was entitled to 
have the examination proceed at the master’s office if he 
so desired. In this ruling defendants’ acquiesced, and the 
books were then brought to the master’s office from time 
to time as required by complainant’s experts.” 

It thus clearly appears that the books were not pro- 
duced before the master under the order to which counsel 
now objects, but under direction of Judge Drummond 
later given by the consent of counsel, and in which he 
fully acquiesced. 

But irrespective of such consent, acquiescence and 


approval by counsel of the manner in which the books 
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were actually examined; as far as examined, the entry of 


4 , : 
the order now complained of is fully sustained by the 


rules of practice in chancery. 
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The judgment of the Lourt by the order limits the re- 
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covery of plaintiff to « the profits which they (defend- 
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Drone says, page 531: ‘“ Besides granting an injunc- 
tion, a court of equity will take from the defendant the 
profits he has made by the publication or sale of the pi- 


ratical work and give tHem to the plaintiff.” 
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The court can order an account of profits to be taken 
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under the general prayer for relief. 
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Appellee secured his copyright under the law of 1831, 


a. ee PE PE Re 
ee wee 8 at 


paragraph 10, section 4, of which provides, among other 
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things, that the infringer “shall forfeit every copy of such 
book to the person legally at the time entitled to the 
copyright thereof,” etc. 
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This provision of forfeiture is re-enacted by Congress 
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in the copyright law of; 1870. The construction of this 
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provision and as to whether the forfeitures therein pro- 
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infringement for an acfounting, etc., were involved and 


determined by this court in Stevens v. Gladding et al., 17 
How., 453. Held: 4 


«The next question is, whether the complainant can 
have a decree in accorllance with the prayer of his bill 
for the penalties imposed by the seventh section of the act 
of February 3, 1831. The bill prays specifically for a 
decree for these penalties. We speak of the forfeiture of 
the printed copies, as well as of the sum of one dollar for 
each sheet unlawfully printed, as penalties; for, under the 
laws of the United Stites, it is clear that the complainant 
can have no title to vither of them, except by way of 
penalty. There being no common law of copyright in 
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this country, whatever rights are possessed by the propri- 
etor of the copyright must be derived from some grant 
thereof, in some act of Congress, either zomnatim or by 
a satisfactory implication; and, looking to the act of Con- 
gress applicable to this subject-matter, 1t appears that the 
rights claimed by this bill are expressly conferred by way 
of forfeiture.” 


The court then refers to paragraph 10, section 7, act of 
1831, above cited, and say: 

“In the case of Colburn v. Simms, 2 Hare, 554, Mr. 
Vice-Chancellor Wigram came to the conclusion, that since 
the decision of the house of lords in the case of Afiller 
v. Zaylor, the right to a decree for the delivery up of 
copies must be rested by the complainant upon some stat- 
ute provision; and that inasmuch as courts, of equity do 
not enforce forfeitures by an exercise of their ordinary 
jurisdiction, such a jurisdiction also must be derived from 
an act of parliament. : And though the eighth section of 
the act of r & 2 Vict., c. 59, as well as the preceding act 
of 54 Geo. III, c. 156, Sec. 4, allows the forfeited copies 
to be recovered in ‘any court of record in which an action 
at law, or a suit in equity, shall be commenced by such 
author or authors, or other proprietor or proprietors,’ etc. ; 
yet it was admitted, in Co/burn v. Simms, that no such 
order had ever been made ¢u énvitum in a court of equity. 
It is a significant fact that congress, in legislating on this 
subject, though manifestly acquainted with the phraseol.- 
ogy of the act of George III, and though ia some par- 
ticulars it adopted that phraseology, yet omitted to confer 
upon courts of equity power to enforce either of the for- 
feitures provided for, but left them to be recovered ‘in 
any court having competent jurisdiction thereof.’ And 
the only equitable jurisdiction, as to copyright, conferred 
upon the courts of the United States, is by the act of Feb- 
ruary 15, 1819, which gives original cognizance to the 
courts of the United States, as well in equity as at law, of 
cases arising under any law of the United States, granting 
to authors or inventors the exclusive right to their 
respective writings, inventions and discoveries; and 
upon any bill in equity filed by any party aggrieved 
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in any such case, shall have authority to grant in- 
junctions according to the course and principles of courts of 
equity, to prevent the violation of the rights of any au- 
thors or inventors seLured to them by any laws of the 
United States, on such terms as the said courts may deem 
fit and reasonable. ‘(Chough the substance of this enact- 
ment is incorporated into the 17th section of the patent 
act of July 4, 1536, so far as it related to inventors, and 
so far as it related to, the subject of patent rights, is no 
longer in force, propr io vigore, vet, so far as it gave cog- 
nizance to the courtt of the United States of cases of 
copyright, it still remains in force, and is the only law 
conferring equitable jurisdiction on those courts in such 
cases; for the oth section of the act of February 3, 1831, 
protects manuscripts' only. 

« There is nothing in this act of 1819 which extends 
the equity powers of the courts to the adjudication of for- 
feitures; it being manifestly intended, that the jurisdiction 
therein conferred should be the usual and known jurisdic- 
tion exercised by coyrts of equity for the protection of an- 
alogous rights. ‘The prayer of this bill for the penalties 
must therefore be rejected. 

“ The remaining question is, whether there ought to 
be a decree for an account of the profits. The complain- 
ant has not prayed fdr such an account, nor have the de- 
fendants stated one in their answer; but the bill does pray 
for general relief. ;, 

« The right to an account of profits is incident to the 
right to an injunction in copy and patent-right cases 
Colburn v. Simms, # Hare, 554; 3 Dan. Ch. Pr., 1707. 
And this court has held in Watts et a/. v. Waddle et al., 
6 Pet., 389, that whyre the bill states a case proper for 
an account, one may be ordered under the prayer for 
general relief. See also 2 Pet., 612; 14 /0., 156; 16 /0., 
195; 9 How., 405.” 
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In Colburn v. Simms, 2 Hare, 543, cited and approved 
by this court in Stevens v. Gladden, supra, a bill was filed 


ia. t 


in the equity cours charging an infringement, with a 
prayer for forfeiture and an accounting as in the case at 
bar. The vice-chancellor considered, first, the jurisdiction 
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of the equity court over the question of forfeiture; seconc, 
the right of plaintiff to an accounting; and held that the 
equity court had no jurisdiction over the question of for- 
feiture but that the plaintiff was entitled to a full answer 
from the defendant upon the question of the accounting, 
which, under the practice then controlling in equity, 
required the defendant to make full discovery of sales, 
etc. 

In the disposition of this question, it was held, page 
554° 

“ Now, independently of certain expressions in the 
statutes which directly point to the jurisdiction of this 
court, and supposing this court not to be acourt of record 
within the meaning of the statutes, the question suggests 
itself, whether a court of equity will afford any assistance 
in giving to a forfeiture, or whether the parties ought not, 
so far as respects this claim, be left to their remedies at 
law. The general rule undoubtedly is, that where a party 
seeking equitable relief is incidentally entitled (in the 
same case and in the same court) to the benefit of a 
penalty or forfeiture, the court requires him, as a condi- 
tion of its assistance, to waive the penalty or forfeiture.” 


It was not held, as contended by counsel, that where 
the party had two distinct remedies, one cognizable in 
equity, and the other exclusively at law, he must waive the 
latter before he could obtain the former. 

The vice chancellor further held that the special remedy 
by forfeiture given by the statute did not affect, limit or 
embarrass the “ ordinary jurisdiction ” of a court in equity 
to order an accounting, and compel discovery in the 
same manner as though the special remedy of forfeiture 
had not been created. 

“T cannot, therefore, admit the argument for the defend- 


ants, that because the statute has given certain specific 
remedies, therefore, a party is precluded from any other 
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remedy which is proper for the protection of the right which 
the statute gives him, agd which he might have had when 
the act passed.” 

Notwithstanding the prayer for forfeiture, the chancel- 
lor held, “and with respect to the accounting prayed, I 
think he (complainant) had a right to call for an an- 
swer.”’ 

Section 4,964 of the present law of Congress regulating 
and controlling copyrights, enacted in 1870, and as there- 
after amended, does not€nlarge the jurisdiction of courts 
of equity in this particular. The last clause of this para- 
graph provides that these forfeitures may be enforced * in 
any court of competent jurisdiction.” 

In Stevens v. Gladden, supra, this court held that this 
phrase did not enlarge equitable jurisdiction. This case 
and Colburn v. Simms, supra, are conclusive upon this 
point. . 

A want of jurisdiction over a part of a subject-matter, 
or as to a part of the relief prayed, will not prevent or in 
anywise obstruct the court from inquiring into and decid- 
ing matters within its jurpsdiction. 

Can it be that acourt in equity cannot order an ac- 
counting and compel a production of the evidence in the 
possession and under thg control of the defendant, to 
show the amount of sales and the profits to which the 
complainant is entitled under the law, unless the complain- 
ant agrees that he will not 0 into another court and litigate 
there, a right plainly ieiianbeacelly conferred by the 
law of Congress, to take fan account and perpetually en- 
join a continuing infringernent? 

Drone says (page 533)« “ But where the court has 
been in doubt as to the puntiff’s right and has refused 
to grant an injunction uptil the establishment of that 
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right, the defendant has been ordered to keep an account 
in the meantime. On the same principle, where a temporary 
injunction is refused in consequence of doubt, an account 
may be ordered to be kept until the final hearing, when it 
will be decided whether or not the profits shall be paid 
the plaintiff.” 


If the court has no power to order books of account 
kept by the defendant to be brought before the master on 
an accounting without waiver on the part of the complain- 
ant, then it would have no power to order an account of 
sales kept, in a doubtful case, until final hearing. 

Counsel cites with confident assurance, A/wel/ v. Fer- 
rett, 2 Blatchf., 39. This case was heard and decided 
in 1846. The case of Stevens v. Gladc en, supra, was heard 
and decided at the December term, 15854, of this court; 
therefore, when the district judge decided Alwell v. 
Ferrett, he did not have the decision of this court in 
Stevens v. Gladden before him, or he would not have held 
as he did (in Alwel/l v. Ferrett, page 45), “so probably on 
“such discovery, equity might compel the defendants to de- 
“liver up to the plaintiffs the forfeited copies,’ which 
(Stevens v. Gladden) thts court decided a court in equity 
had no power to do under the law of 1831. 

Drone, 487: “ Two distinct remedies are given by the 
statute to the owner for the invasion of his property. He 
may sue for the damages which he has sustained, and for 
the recovery of the printed copies. He is not restricted 
to either one of these, but may avail himself of both at 
the same time.” 


If the equity court could not order a defendant to pay 
the profits upon his sales to complainant without decree- 
ing a forfeiture, it might be contended with some force 
that complainant might be required to waive forfeiture be- 


fore the court would proceed as a condition of its assist- 
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ance, but where forfeiture is not incidental to the account- 
ing, where the decree ordering the, profits paid would not 
in any sense constitute evidence that could be used in a 
proceeding in another court, to have such forfeiture de- 
clared no such waiver in reason, i¥ practice or in justice 


could be required. 


@ae 


DAMAGES NoT Extessive. 


The errors, if any, of the masters in computing the 
damages and the court in confirming the reports, were in 
allowing less damages to appellee as profits realized by 
appellants, than the rule under the evidence in this case 
would warrant. 

The cause upon the original bilj was referred to Henry 
W. Bishop, one of the masters, tq take an account of the 
sales of volumes 32 to 35, inclusive. Upon the supple- 
mental bill the cause was referred for a like purpose to 
John I. Bennett, master, to take an account of the sales of 
volumes 39 to 46, inclusive, both: to report their conclu- 
sions and state the amount to be paid by appellants to 
appellee. as profits from the sales of the pirated copies 32 


to 46, inclusive. . 
Mr. Bishop made and returned to the court a carefully 


prepared report (transcript 64),‘.n which he found that 
the reprints by appellants of vol@mes 32 to 38 aggregated 
4,313 copies, of which 2,909 copies were sold for the 
aggregate sum of $13,451.19, average price per volume 
$4.624. 


consider the cost of stereotypilig, editorial work, proof 


In determining the profits Mr. Bishop refused to 


reading, or the amounts drawn by appellants, the members 
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of the firm. He allowed, however, twelve and seven- 


eights per cent. of the general expenses and cost of 
reprinting and binding the pirated volumes to be 
charged against the gross sales, making the total charge 
$6,465.14, which, deducted from the $13,451.19 total 
sales, left $6,986.05 as profits due appellee. 

The report of Mr. Bennett (transcript 70) found total 
volumes 39 to 46 inclusive, reprinted to be 3,554, count- 
ing four copies of volume 40, total number sold, 2,292, 
gross receipts, $10,231.48, average selling price, $4.46. 
He allowed no deductions from sales for stereotyping, 
editorial work or money drawn by the partners from the 
concern, but added twelve per cent. of the general ex- 
pense account to the cost of composition, paper and press- 
work and binding. In fact he allowed (transcript, 75) 
the total cost of known expenses of production of all the 
volumes sold exclusive of stereotyping. Deducting the 
cost of production from total receipts on sales, he found 
due appellee from appellants, $4,433.44. 

Mr. Bennett found (transcript, 77) that under the part- 
nership agreement between appellants from July 1, 1875, 
to July 1, 1879, that “each of said Callaghans shall be 
entitled to draw out of the business for his personal ex- 
pense and support the sum of $250 monthly, and no 
more, and said Clark the sum of $208.33 monthly;” 
that under the articles in force from July 1, 1579, to 1882, 
each party thereto should be entitled to draw from the 
firm “for his own expense and support, to wit: A. P. 
Callaghan the sum of $4,000 per annum, and each of 
the other partners, $3,000 per annum, payable in 
monthly installments.” Under the former contract the 
amount to be drawn was for “ personal expense and sup- 
port,” and in the latter “to draw from the firm for his 


own expense and support.” 
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The final result was a decree t favor of appellee for 
$11,760.19. (Transcript, 80.) While appellee contends 
that a higher price should have heen fixed by the masters 
and allowed by the court as the ntarket price, or the price 
at which the volumes sold should be charged to appel- 
lants, he has assigned no error thereon, and only calls the 
attention of the court briefly te the evidence hereafter, 
to show the error in this respect, .ifany, is against appellee 
and not against appellants. ; 

The contention of counsel is essentially narrowed to the 
rule adopted by the master and (approved by the court. 
What ts the rule? The answer does not involve a ques- 


tion of fact. 

Courts treat profits arising from the sales of a 
pirated book by the infringer as belonging to the 
owner of the copyright. The ‘infringer is a wrong- 
doer, and equity wil] not permit him to receive the slight- 
est benefit from a transaction which involves a_ palpable 
and deliberate violation of a law of Congress. The infringer 
cannot say to the owner of the copyright, “I will employ 
myself to reprint and republish an edition of your copy- 
righted work.” ( 

The evidence shows without dispute that appellee 
was conducting the business of buying, selling and 
publishing law books in the city of Chicago; that ap- 
pellant was engaged in same business; that appellee had 
the copyright of volumes 32 tc4 46, inclusive; that the 
stereotype plates of 32 to 38 had oeen destroyed by the 
great fire. These were reproductd by appellee, some of 
them before appellants had completed the first volume of 
their reprint. Appellee had the stereotype plates to vol- 
umes 39 to 46, inclusive, before ‘appellants began to re- 


. J ) 
print any of the volumes from 32 to 38, and as early as 
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February, 1877, the public, the trade and the legal pro- 
fession were notified by published circulars issued by Mr. 
Freeman, the reporter, that Mr. Myers, as the owner of 
volumes 32 to 46, inclusive, would enter at once upon the 
republication of the same. Appellants themselves were 
expressly notified in November, 1876, by appellee that he 
would reprint these volumes as soon as he thought it 
would pay. If these copyrights were secured to appellee, 
if he was protected by the law of Congress in the owner- 
ship, control and use of these copyrights, he was not 
bound to reprint them at appellants’ request, to enable him 
to continue their rightful owner, or to be entitled to the 
protection of the law against infringement and piracy. 
His failure, delay or absolute refusal to reprint during the 
life of the copyright, would not authorize appellants to re- 
print them at appellee’s expense, great loss and injury. 
If this edition reprinted by appellants was adjudged by 
a court of competent jurisdiction forfeited to appellee, 
would appellants be allowed the cost of producing the 
same? It is clear they would not. No such allowance 


would be made in a proceeding to have such forfeiture 


judicially declared. As a matter of justice, as a matter of 


strict right, are appellants entitled to the cost’ of produc- 


tion in an accounting, 


more than in a proceeding to for- 
feiture? It is only in a court of equity—a court of good 
conscience—that the infringer of a copyright is allowed 
the cost of production, and even in this court it should not 
be allowed to such an extent as to encourage piracy by 
offering a lucrative position to the pirate instead of pun- 
ishing him for the offense. 

The first item in counsel’s list of grievances, is the cost 
for stereotyping, which the court refused to charge against 


the profits to appellee. Stereotype plates are not made 


& 
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for sale; they do not pass with§ the copyright, and are nof 


subject to forfeiture; they are no part of the edition; they 


add nothing to the volume of the book; they do not in- . 
crease its sales. : e 
a In Stevens v. Gladden, supra, held: “ Upon. this ques- 


tion of the annexation of the @opyright to the plate it is to 
be observed: first, that there no necessary connection 
between them. They are distinct subjects of property, 
each capable of existing and eing owned and transferred 
independent of the other. It fas lawful for any one to 
make, own and sell this copper plate. The manufacture 
of stereotype plates is an established business, and the 
ownership of the plates of a Hook under copyright may 
be, and doubtless in practice is,separated from the owner- 
ship of the copyright.” 
If the ruling contended for by counsel is approved by 
this court, where will it begin and end; = 
The owner of the copyright of a book stereotypes his 
first edition. The defendant reprints the book verdatim, 
and also stereotypes it. Shall complainant be compelled 
to buy and pay for the stereotape plates made by the in- 
fringer? If so, the owner of, a copyright, protected by 
the law of Congress, is compelled against his will to 
duplicate his stereotype plates at his own expense and to 
his‘own injury, when he can have no possible use for the 
same. A second infringement occurs with a like result, 
and so on until the owner is bankrupted with duplicate 
stereotype plates. , 
Again, suppose the infringer copies part of the origi- 
nal, verbatim, changes a part, mutilates a part, omits a 
part, and inserts more or lesss new matter, all unsatifac- 
tory in every respect to the owner of the copyright, but 
the infringer prints and stereotypes this pirated edition, 


and, upon an accounting under counsel’s rule, insists that 


ww 


147 


the profits shall be charged with the additional cost of the 
stereotype plates. Why should appellee be required to pay 
for what he never agreed to take—to pay for that, in the 
very production of which, a law was violated, to his hurt; 
but counsel innocently and in the apparent interest of ap- 
pellee, urges that it is more economical to stereotype the 
first edition, and recites largely from the testimony of so- 
called experts to establish this economy, but this is not a 
question of economy. Appellee has stereotyped plates 
of the first edition, and if these stereotype plates were 
gratuitously presented to him, would it be a wise, prudent 
and sagacious business movement for appellee to use these 
stereotype plates to reprint what the court has adjudged 
infringements? In fact, counsel refers to the testimony 
of appellee to show that he for himself stereotyped all the 
volumes from 32 to 46, inclusive. Then why should he 
be compelled to purchase these from appellants? But 
appellants have not offered, either in evidence, in the 
pleadings, before the court below or before the master, 
where they insisted upon this allowance, to turn over 
these stereotype plates to appellee if their cost was al- 


lowed as a charge against these profits. 
In Stevens v. Gladding, supra, held (page 453): 


« So, if-he has not acquired the right to print the map, 
he cannot use his plate for that purpose, because he has 
not made himself the owner of something as necessary 
to printing as paper and ink, or as clearly a distinct spe- 
cies of property as either of those articles. He may 
make any other use of the plate of which it is suscepti- 
ble. He may keep it till the limited time, during which 
the exclusive right exists, shall have expired, and then 
use it to print maps. He may sell it to another, who has 
the right to print and publish, but he can no more use 
that right of property than he can use a press, or paper, 
which belongs to a third person.” 


This wise suggestion of this court ought to relieve ap- 
pellants from the necessity of compelling appellee to pur- 
chase these worthless stereotype. plates and protect ap- 
pellee from being forced to purch:ise against his own will. 

Counsel say, page 126: 

‘“ The additional cost of this invé: tment, with the interest 
thereon, will in time more than gounterbalance the addi- 
tional expense of stereotyping it, if that process is em- 
ployed. Stereotyping is thus found to be a measure of 
economy, and this process is uniformly employed in the 
production of law reports, including not only original 
editions, but re-edited or new editfbns, such as the volumes 
in question.” 

This position of counsel presents the text of his argu- 
ment upon this point. . 

[t is the policy of the law and the right of the protected 
owner of a copyright that the pirated edition shall have 
no future. In the early history of copyrights, whether 
under the common law or acts of Parliament, where 
piracy was established, the defendant was ordered to de- 
stroy the books and all matter from which they might be 
reproduced, so as to prevent their use or reproduction. 
Under modern statutes, if the pirtted edition is a verbatim 
copy of the copyrighted edition, the complainant may ob- 
tain the same by forfeiture, otherwise he can have the 
further publication, sale, or use thereof perpetually en- 
joined. Such is the decree in this case, and now in argu- 
ment counsel ingeniously urges the court, by judicial ac- 
tion, to purchase the stereotype plates for appellee. Ap- 
pellee insists that he has no need for them. 

But the evidence of appellants dispute counsel’s eco- 
nomical theory. 


A. P. Callaghan testifies, page 586: That 100,000 


a 
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copies could be printed without materially affecting the 
character of the work done, and before it could be dis- 
covered that the type was worn; that 1s, this could be 
done without stereotyping. 

This evidence clearly establishes the fact that stereotyp- 
ing these volumes was wholly unnecessary—a voluntary 
expense of appellants, which counsel in argument, with- 
out evidence, without precedent in a single reported case, 
insists shall be charged against the rightful profits due ap- 
pellee. 

Counsel complains that in an accounting, the master 
disallowed, in the computation for profits, the amount 
drawn by the partners, which under the partnership con- 
tracts, as shown in Mr. Bennett’s re port, was to be drawn 
from the firm capital for family and personal expenses. 
The master also found that tt appeared more to be a divi- 
sion of profits thana matter of salary, and no evidence 
was furnished by appellants upon this point. 

The policy of the law is to punish the infringer by tak- 
ing from him all possible profits, or by forfeiture of the entire 
production. The infringer himself, whether of a patent 
or a copyright, was never allowed a salary for his actual 
time spent in the commission of the piratical act. Time 
so spent by the infringer is not treated as money—actual 
cash paid into the cost of and for the production. Sup- 
pose , instead of employing Messis. Ewell and Denslow 
one of the appellants had done the work which they were 
paid for doiny, could he bring forward an account for so 
much per month, or per annum, for preparing Freeman’s 
edition for the printer, and have the same charged against 
the profits which the law declares belongs to the owner of 
the copyright? These infringing partners did not pay 
out for this work the sums they severally received. They 
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performed no part of the work; they contributed no act- 
ual labor in the production of the pirated edition. The 
evidence does not show that either of appellants wrote a 
word, corrected a line of proof, or performed any part of 
the manual labor performed by Messts. Ewell and Den- 
slow in the preparation of Freeman’s book for the com- 
positors. Callaghansonly directed them to use Freeman’s 
matter and furnish the books uncopied to the printers, and 
thus save the manual labor of copying, and the so-called 


editors furnished the literary masks. 


Mr. BENNETT RIGHTFULLY EXCLUDES COPIES NOT SOLD. 


They did not contribute to the profits, and therefore 
these profits belonging to appellee should not be charged 
with their cost of production. It could with equal force 
>be urged that if no sales had been made, and appellees 
were perpetually enjoined from selling the same, or any 
part thereof, that appellee should be decreed to pay the 


entire cost and save appellants harmleks from loss. 


If the infringer sells a copy and realizes profil thereon, 
the same belongs to the proprietor of the copyright. 


If the infringer repurchases this copy, and again puts 
it upon the market ata _ profit, upon what principle does 
this profit belong to the infringer? At the first sale it 
left the hands of the infringer a pirated book. When it 
returned to him, and he again put it upon sale, by what 


process did its character become changed? 


ene 
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THE EVIDENCE CLEARLY SHOWS THE PRICE AT WHICH 
DEFENDANTS SOLD WAS HIGHER THAN THAT FOUND BY 
THE MASTERS. 


Mr. Bishop in fixing the price of volumes 32 to 38, 
upon the sales made, in his report, and the court in the 
confirmation thereof, erred against appellee. 

Mr. Bartlett testified (Trans., 531), he was in the em- 
ploy of Culver, Page & Hoyne, selling their goods, in- 
cluding Illinois Reports, to outlying towns and counties; 
that his firm purchased, about February 19, 1878, at whol- 
sale price, one copy of volume 38 at $7.50, witha twenty 
per cent. trade reduction, leaving the price at $6; that 
November 1, 1879, they purchased twenty-seven volumes, 
including a copy of volumes 32, 33 and 35, at an average 
wholesale price of $5 per volume. This lot included 


™ 


some of Freeman’s volumes, then selling at $3.50, except 
volumes 73 and 74 and above 8o, which were selling for 
$2.25 per volume. March 2, 1880, they purchased eight 
volumes, including a copy of volumes 32 and 35, at $7.50 
per volume, with the usual trade discount. Receipted 
bills of these sales and prices Callaghan & Co. offered in 
evidence here. 

Mr. Beckwith testified (Trans., 532), that he had been 


a law book-seller in Chicago for twelve years; that he 


purchased a volume of appellants for $6.75. He testified: . 


« Their selling price was, as I understood, $7.50, ten per 
cent. discount to the trade. I understood this from Mr. 
Callaghan. They told me that was their price at vari- 
ous times when I was in the store, when I made inqui- 
ries during the last two years.” 


This is the testimony of sales made by appellants them- 
selves to the trade, and it is a well known fact that the 


trade purchase from publishers at a reduced price. 
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These witnes 


es were called by appellee, but their evi- 


dence of sehiant s + fully corroborated by appellants testify- 


ing on their own behalf. 


A. P. Callaghan, one of appel- 


lants, testified on their behalf that Jyne 2, 1877, he sold a 


copy of their reprint of volume 3% and November 27, 
rst 


1877, sold a copy of their reprint of volume 3 


at $6 and the second at $7.50. 


, the fir 


Mr. Clark, one of the appellants, testifies, page 629: 


“In February, 


in sets. 


“(), 


1877, we made an 
reprint of volumes 1 and Ig to 
one volumes, $6, when sold separ: ately, and $5 
The price, $5, in sets of twenty- cane 
$6 for odd volumes 
sold at. 


innouncement of the 
inclusive; 


tw enty- 


when sold 
$1OS, or 
, and that was the price they 


were 


Were the prices substantially the same through 
the period in which you were selling your edition of 39 to 
46° 


“A. The price has never been ey s to my knowledge 


—Lhal 1S, as a rule. 
PRICE. 
way or the other.”’ 


cases, “ie wtiee: 


TO SELL 
lay have varied one 


AT 


THIS 


‘ , A 
This evidence corroborates the witnesses, Bartlett and 


Beckwith, upon this point. 


in this accounting beyond dispute. 


explain or weaken its effect. 


Clark so testified in 1884. 
This evidence is clear, unmistakable and fixes the market 
price made by appellants covering the period embraced 
Vhis evidence is not 


contradicted in any respect, and no attempt was made to 


. ' ° 
Clark testified that he had been the traveling salesman 


for years, before he became a. mem er 
Callaghan & Co. 


wholesale and retail prices of these volumes. 


books of appellants. 


refer to these books; be had probably made most of these 


of the 


firm of 


e was thoroughly familiar with the 
He testified 
from his memory, which was not corrected from the 


It was not necessary for him to 
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sales himself. If this evidence could have been varied or 
modified by the account of sales entered in the books of 
Callaghan & Co., such evidence would have been pro- 
duced; but, on the contrary, the books were so kept that 


the prices could not be determined. 
Upon this point J. H. Clements testifies (page 611): 


“Q. You say that you got the average price per vol- 
ume of those sold separate from other books at $5.48,8,; 
and also in your column headed ‘total receipts’ at 
$5.58,8,, you use the same average in the column includ- 
ing those sold with other books as well as those sold 


separately f 

«A. Because so many were sold with other books, 
and the way I found the sales on the books I could not 
get at the price for these volumes, 39 to 46.” 

This witness upon an examination of the books of ac- 
count of Callaghan & Co. could not determine the prices 
at which most volumes in question were sold. 

Appellants called on their behalf J. E. Callaghan, one 
of the appellants, who testified (page 602), that a set of 
the Illinois Reports was sold to Mr. McCoy, in Morrison, 
Illinois, in which volumes 39 to 46 were included, and were 
figured in at $5.624 per volume; that less than a set, that 
is, 19 to 46 inclusive, were sold to Mr. Joslyn, of Wood- 
stock, Illinois, in which that part of the volumes in con- 
troversy were included at an average price of $6 per 
volume. (Page 604.) 

What makes the market price of books ? 

In this case it clearly appears that appellants had three 
prices; one price at which they sold volumes 32 to 46°in 
a lot with other books, a higher price at which they sold 
volumes 32 to 46 in lots by themselves, and a still higher 
price at which they sold single copies of volumes 32 to 


40. 
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Which price should be adopted and control in fixing the 
profits belonging to appellee? Clearly the last, because the 
others are unknown. 3 
This rule was applied in the Tremolo Patent case, 
supra. | 
The evidence of Beckwitp and Bartlett established the 


fact that appellants were selling these volumes at $7.50, 
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with a discount to the trade. This evidence was furnished 
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by appellee and supportec! by the evidence of Clark 
and A. P. Callaghan above shown. The _ presump- 
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tion is that the other volumes included with other 


books were put in at ‘the same price with the 
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same discount. If this was not so, the burden was 
upon appellants to so show. Failing to do this, the 
conclusion is inevitable that they must be charged with 
the entire sales upon the price as shown, as to the infring- 
ing volumes sold separately as such or singly. When the 
entire set of reports were. sold they’ numbered from 
seventy-five to eighty-five volumes, depending upon the 
year of each sale. From 47 and upward belonged to 
Mr. Freeman. He retailed his at $3.50 per volume, ex- 
cept 73, 74 and 81, and those were sold at $2.25 per vol- 
ume. How many of the volumes at $3.50 or 
$2.25 were included, whet more than the volumes 


from 32 to 38, inclusive, or from 39 to 46, inclusive, 


were sold, does not appeir in the evidence, and 
appellants did not attempt tg separate them. At what 
price they were so included cannot be known. No evi- 
dence was offered to show thet defendants only sold 428 


: 0 
copies of volume 32 during the years 1877 to 


1881, both inclusive, or at the sum of $1,990.81. The 
tabulated table of sales furnishtd by appellants, simply re- 
cites: “ No. copies sold 428, ce receipts, $1,990.81.” 
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Appellants did not testify that this was the aggregate 
selling price fixed separately from the other books in 
the lot. Appellants have been found guilty of pi- 
racy, of deliberately violating the law of Congress. 
No presumption can be indulged in their favor. Every 
presumption is against them and must be overcome by 
evidence clear and certain. Every presumption is in- 
dulged in favor of the injured party, and where the evi- 
dence is sufficient to justify the court to act without pal- 
pable injustice to the wrong-doer it will not hesitate to 
give the full benefit of every favorable presumption to the 
extent required to correct the wrong. 

In Rubber Co. v. Goodyear, 9 Wall., 803, the in- 
fringer urged the same objections to the accounting here 
presented by counsel for appellants. ‘The books in this 
case were kept as in the case at bar. The accounts com- 
mingled the property. ‘The infringer sold with the in- 
fringed patented article attached to unpatented material, 
and upon this unpatented material, in the accounting 


claimed that it should be allowed its share of the profits. 


In the case at bar appellants contend that books, not 
infringements, sold in the same lot with infringing books, 
should take their portion of the profits, and more—-that 
the wxknown selling price of infringing books with others 
should be fixed lower dy zmzginary approximation than the 
price at which the infringing books were sold alone. 
Upon this question in the case last cited, this court 
held: 

“He (the master) refused to allow the profits due 
to elements not patented, which entered into the 
composition of the patented articles. ‘There may be 
cases in which such an allowance would be proper. This 


is not one of them. The manner in which the books of 
the Providence Company were kept, renders such an 
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_account impossible as to the: business done in_ their name. 
The conduct of the defendants in this respect has not 
been such as to Comnmend them to the favor of a court of 
equity. Under the circumstances, every doubt and diff- 
culty should be resolved against them. ‘The allowance 
was properly denied.” Citing in the opinion in support 
of this rule- 

Lupton v. Waite, 15 Vesey, 432. 

Copeland v. Crane, 9 Pick., 79. 

Dexter v. Arnold, 2 Sumner, 109. 


Miller v. Whittier, 36 Me., 585. 


A critical examination of the evidence reveals the fact 
that appellee furnished the lest evidence of a price cer- 
tain at which part of these books were sold, which was 
not disputed, but corroborated by testimony of appellants. 

Mr.. Bishop was directed to find “the market value of 
each of said books prior -to such publication by the 
defendant.” Under this direction he found and reported 
to the court (transcript 65): | 

“| find further that the market value of said books 
prior to said illegal publication was $7.17 per volume, as 
shown by sales of books then out of print.” 

Had this price been adojted, the profits would be 
$14,599.55, instead of $6,986.05 as reported by Mr. 
Bishop. 

The evidence shows without dispute that these sales 
referred to by the master, were made after the publica- 
tion of the reprints by appellaats. 

The evidence of Bartlett, Beckwith, Clark and Cal- 

. s. . 
laghans as to the selling price of these reprints was 
based upon sales made by appellants long after their re- 
prints were out of the press ynd upon the market. 
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J. E. Callaghan, upon this point, testified (Trans., 540): 

“Q. [am asking you about the sales made by Calla- 
ghan & Company of the reports in question. Were many 
of those sold in sets? 

«A. Yes, sir. 

“Q. You say four out of every five were sold in that 
way? ? 

«A. . I think so; yes, sir. 

“Q. Four-fifths, then, of the volumes in question 
were sold in full sets of Illinois Reports? 

«A. I think so, sir. : 

*Q. Is that the information that you have obtained 
from examination of the books? 

“A. Derived from examination of the books; yes, 


This téstimony shows that it was only in the power of 
appellants to furnish the master and court with the exact 
price at which every pirated volume was sold in every 
instance. If it was not in their power so to do, it was 
their fault, and under the ruling stated in the A’adder 
Company v. Goodyear, supra, they must suffer the conse- 
quences, and, notwithstanding the selling price was fixed 
by both masters and confirmed by the court at a lower 
price than this rule would justify, appellee is content, and 
only shows to the court that the price ought to have been 
much higher and the profits much greater, not only in an- 
swer to counsel’s argument, but to show that appellants 
ought to be content and congratulated by an affirmance of 
the decree. | 

Mr. Bennett disallowed profits on the 156 copies re- 
sold, and Judge Blodgett allowed them. The law of 
Congress provides: “ That every person who * * * 
shall sell or expose to sale any copy of such book, shall 
also forfeit and pay such damages as may be recovered,” 
etc. 


Under this provision of the law, every person selling 
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becomes liable. It makes the second vendor equally 
liable with the first. A second sale is no less injurious 
to the owner of the copyrighg than the first. Both sales 
supply a demand which only.the owner of the copyright 
is authorized to supply. In both cases the owner of the 
copyright has been deprived of the selling himself and 
realizing his profit directly. , He is therefore legally en- 
titled to the profits of both sales made by the infringer. 

Mr. Bennett’s report coveged volumes 39 to 46, inclu- 
sive. Defendants admit that they had no means by which 
to fix the exact price at which they sold all the un- 
lawful copies. The entries:of sales in their books of 
account threw no light upom this question. Appellants 
submitted to the master a ¢Aeory for a price, and appellee 
submitted evidence from which the price could be easily 
and fairly ascertained. Theé master found an average 
between the ¢heory of appellants and the evidence of ap- 
pellee. The exact selling price could not be ascertained 
from the books of defendants, because they commingled 
the sales of the unlawful volumes with others, and in 
that way made it impossible to ascertain the exact truth 
from their account of the transactions. 


In Afason v. Graham, 23 Wallace, 276, the master re- 
ported that the profits resulting from the manufacture and 
sale of certain patented loom-motions, had been mingled 
with the profits from the manufacture of looms. He further 
reported that the cost of making the looms, including the 
motions, was $59.63; cost wf motion, 454 cents each, or 
gt cents for each loom; that the profits resulting from the 
manufacture of each loom, including pair of motions, was 
$5.64. Assuming these facts, appellant insisted that he 


should have been charged, with only 8,%, cents as the 


profit made by him on each pair of motions, or, compar- 
4 
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ing the same proportion to $5.54, the whole profit 
on looms, which gt cents, the cost of a pair of motions, 
bore to $56.63. The court held: 


“To this we cannot assent. It appears from the mas- 
ter’s report, that the defendant sold 414 pairs, separately 
from the looms, at $2 per pair, and 2974 other pairs for 
9534.75. These sales furnish a much better measure of 
profits than is a ratable proportion of the profits on 
an entire loom. It may be fairly presumed from them 
that the profits on the sale of looms, with the motion 
attached, were increased by the infringing device quite as 
much as was the profit on the motions sold separately.” 


Sf: 
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This rule is directly applicable to the point in argument. 
We have the evidence of Clark, Callaghans, Beckwith 
and Bartlett, and showing separated sales of the infringing 
books fixed by appellants. As in the case cited, they had 
the actual selling price of a certain number of the pirated 
books sold alone. ‘The court held, that the actual 
selling price of $2 for each pair of motions . separ- 
ated from the loom should be the basis upon which to fix 
the selling price, or selling value, of the motions attached 
to the loom. So, in this case, the price of separate sell- 
ing shown by these witnesses should be taken as_ the 


price of all the other volumes sold with other books. 


MorRE OF THE GENERAL EXPENSE ACCOUNT SHOULD HAVE 
BEEN DISSALLOWED. 


The only witness called upon the general expense ac- 
count was Mr. Beck. -He testified that for about six 
years, to May, 1880, he was shipping clerk for appellants, 
and then bookkeeper. 

He testified: “Q. State whether you have made from 
the books of Callaghan & Company an estimate of the 
expense of transacting their business from 1877 to 1880° 
; ia a 
66 A. I have. 
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He offered a statement of what purported to be the 


( ~ . . 
general expense account.. The first column indicated sal- 
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traveling men on the road, railroad fares, hotel bills, etc. 


The third, insurance expesses; fourth, rents; fifth, inter- 
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est for the year; sixth, total expenses; seventh, gross 
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sales. Also a column shoWing average expense of doing 
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«“Q. I will ask you to state whether these different 
columns are accurate statements of the different items 
of expense therein mentioned for each year in question? 
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A shipping clerk, a strad ger to the books, testifying to 


accounts he never made. 


Syren 5, 


He attempts to give the annual sales, their total 


eight 
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amounts, and the average per cent., cost of expense for 
transacting the same, stating that this account does not 
include losses or bad debts. 

He testified that appeilants drew out in 1877, $12,500; 
1878, $12,500; 1879, $12,750; 1880, $13,000, making an 


"% 


aggregate of $54,833.80, ‘including $2,083.50 for legal 


expenses of appellants in this suit. On cross-examina- 
tion he admits that he cannot state the amount of any one 
item included in the expenst. This is the substance of 


this witness’ testimony, and is all the evidence there is in 


the case on the question of expense, general or special, 
and this, too, from a shipping clerk, who had been book- 
keeper for about ten months before he testified. The 
cross-examination of this wi{ness was not completed. On 
the hearing before Mr. Bennett, appellants submitted this 
unfinished testimony for the consideration of the master. 
Counsel for appellee objected, and this objection was sub- 
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mitted to his honor, Judge Blodgett, for decision, who ruled 
that counsel had the right to further examine the witness. 
Upon such examination he testified that he had prepared 
amore complete statement but “ believed ” he had de- 
stroyed it; that appellants’ books would show the items of 
which the aggregates in his statements theretofore sub- 
mitted were composed, but without the presence of these 
books he could not give the amount or item of any part 
of such statement. Appellants were then requested to 
produce witness’ additional statement or the books, and 
they refused. This was the sum total of the testimony 
upon the question of the expense of appellants’ business, 
over twelve per cent. of which was charged against the 
profit of appellee. If this expense account was legitmate, 
the books would so show. 


NO WEIGHT SHOULD BE GIVEN TO THE STATEMENT OF 
GENERAL EXPENSES OFFERED IN EVIDENCE BY APPEL- 
LANTS. 


J. E. CALLAGHAN, one of the appellants, testified, page 

643: 

“QQ. Now, I want to know what you mean by 17 per 
cent. expense account, and why you included that column 
in your consolidated statement? 

«A. My understanding of that is the deposition of 
George W. Beck shows that it cost us 17 per cent. of our 
gross sales to carry on our business, and therefore we ap- 
plied that 17 per cent. to the gross sales of these volumes 
of the Illinois Reports in question and obtained the column 
headed ‘ Expense Account, 17 per cent.’ 

«“Q. Did you make the statement upon which the 17 
per cent. was computed as shown by the deposition of 
George W. Beck, (page 644)? 

“A. Neo, a. 

“Q. Then you have no personal knowledge of its ac- 
curacy ? 
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“A. J have not; yo, st 
“(. And in computing this 17 per cent. you have as- 
sumed the correctness of his figures? 


“oA, ze” 


George W. Beck testified as to this statement which he 
is credited with having made, and upon which the 17 per 
cent. was computed, that ne was not bookkeeper during 


the years 1877, 1878 ‘and 1879. (Page 657.) 


“Q. Well, then, Mr. Beck, you have no_ personal 
knowledge, asI understand from your testimony, of any 
of the items which are included in any of the columns in 
this Exhibit A, except from May, 1880? 

“A. Yes; there were some days, and sometimes two 
or three weeks at atime during these years I kept the 
books while the bookkeeper was away. 

“Q. With the exception of these intervals and from 
May, 1880, have you!any knowledge of the correctness of 
the items which constitute these aggregates in Exhibit A, 
than the entries on tHe books? (Page 658. ) 

‘A. Nos. 

If it was competent to charge any proportion of the gen- 
eral expense account ‘against these profits, the entries in 
the books of the items aggregating the general expense 
account shown in this’statement should have been proven 
by the person making such entries, or by some person 
having actual knowledge of such disbursements, without 


reference to the books. This is the general rule in all 


‘cases where entries in books of one party is offered on 


behalf of such party against a stranger to the books. 
Appellants called Mr. Hanlon upon this point, who tes- 
tified, (page 641): 
“Q. Have you ahy persenal knowledge of the cor- 
rectness of the figures contained in the statement of George 


W. Beck, or that of James E. Callaghan, to which you 
refer? 
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“A. No personal knowledge of the figures in the 
statement of George W. Beck in regard to this account 
here—this 17 per cent. on the total receipt, | guess it is. 
I did not figure this 17 percent. in any way; we took the 
17 per cent. from this statement that was sworn to by 
Mr. Beck. : 

“Q. And the total receipts you took from the state- 
ment prepared by James E. Callaghan? 

“, Ya. an 

This is all the proof offered by appellants to authenti- 
cate the statements of general expense receipts and the 
finding of the 17 per cent. of the general expense account 
which they insist should be charged against the profits. 

Each of these witnesses depended upon the evidence of 
the other as to the accuracy of the statement, and each one 
testified that he had no personal knowledge upon the sub- 


ject ; 


Counsel for appellee moved the master to reject this 
statement of general expense so offered in evidence in 
view of the evidence above given. The master held 
(page 649): 

« The columns headed ‘ Expense Ac.’ and ‘ Total Cost’ 
in exhibit 1, of James E. Callaghan’s evidence taken on 
this reference, being based wholly on these portions of 
exhibit A to Beck’s evidence, must also be disregarded 
as evidence in this case, but there is more or less evidence 
tending to support the other columns contained in exhibit 
1, to James E. Callaghan’s evidence, and it will, therefore, 
be admitted in evidence, and given such weight as in the 
light of the other evidence tn the case tt may seem to merit.” 
etc. 

Upon like grounds the master excluded or refused to 
consider the items in the general expense account re- 
ferred to by counsel in his argument. The error com- 
mitted by the master was in nof rejecting the entire gen- 


eral expense account for want of sufficient proof. 
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This action of the master was fully approved and con- 


firmed by the court. 


Why did not one of appellants or the bookkeeper who 
recorded the transactions make an intelligent and authen- 
tic statement of account under oath? Zhe answer ts ap- 
parent. The position of counsel was then and ts now that 
the burden was upon the plaintiff to prove both disburse- 
ments and receipts. (The court held this position of coun- 
sel untenable, and thus the absence of any evidence on 
their business on this point. 

In the Tremolo Patent case, 23 Wallace, 528, held: 
“In the ascertainment of the profits made by them (de- 
fendants) from the sales, they were allowed to prove the 
general expenses of their business incurred in effecting 
the sales, etc., and deduct a ratable proportion from the 
profits,” etc. 


Had appellants’ begks been kept so as to have shown the 
transactions as they actually occurred, namely, the true 
sales of the unlawful books and actual price received 
therefor, and an account of general expenses so arrranged 
and entered that the portion actually contributed by these 
sales could have been accurately ascertained, they might 
have been entitled to the application of the rule stated in 
the case cited. But the cases are not analagous. The 
court will observe that inthe Tremolo Patent case the in- 


_fringement only coveyed a part of the instrument. Sales 


were made both with,and without the infringing attach- 
ment. The part infinged was capable of separation, 
still leaving a salable instrument. Such is not the case 
at bar. The infringitg part of appeliants’ books could 
not be used alone. The lawful and unlawful parts were 
inseparable, and upon this ground we contend .that no 


part of the general expense should have been deducted 
{ 


7. 


from the sales. It was not shown in the evidence that 
the sales of these piratical volumes necessitated or occa- 
sioned the increase of rent, the use of more fuel, gas, 
clerks, or traveling men, or that the traveling men’s hotel 
bills or salaries were increased one cent by reason of 
adding these unlawful books to the large list of law re- 
ports and text books published, advertised, and sold by 
appellants, nor was it shown that the rent of the store in 
Chicago was increased, that more commodious quarters 
were required. 

In all cases holding that the sales of pirated or in- 
fringing articles shall bear their proportion of the general 
expenses and be charged to the profits coming to the 
injured party, it clearly appears that the pirated or in- 
fringing article made and sold, constituted the entire 
business of the infringer, or that the infringing part was 
clearly separable, as in the case of the Tremolo Patent, 
and that the wrong-doer had so recorded the sales and 
transactions in his books of account that that part of the 
general expenses properly chargeable against the sales 
could be clearly and accurately shown. 

In the class of cases to which the one at bar belongs, 
the rule stated in the Aubber Company v. Goodyear is 
universally applied. 

I submit there was no error in the disallowance of the 
amounts drawn by appellants, the cost of stereotyping, 
the cost of editorial work;that there is no ground of com- 
plaint because the cost of production was distributed over 
the volumes sold and unsold, and that profits upon resales 


were properly charged. 
In Mowry v. Whitney, 14 Wall., 653; held: 


“The profits which are recoverable against an infringer 


of a patent, are in fact a compensation for the injury the 
patentee has sustained from the invasion of his right. 
They are the measure: of his damages. ‘Though called 
profits they are really dami iges, and unliquidated “until the 
decree is made.” 
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The same rule applies to the case at bar, so far as the 
measure and purpose of the profits are concerned. The 
amount therefore decreed appellee, not only represents 
profits, but are to him, until the decree fixes the amount, 


the unliquidated damages resulting from the infringement. 


In Manufacturing Co. v. Cowing, 105 U.S., 255, the 
court approved the ruling stated in J/owry v. Whitney, 
h 


supra, and distinguished between cases in which the 


. . . dae . 

infringing part can be disassociated from the whole, and 

the two sold and used separately. Upon this point the 
‘ 

court held: 


“Tt does not necessarAy follow from this that where the 
patent is for one of the constituent parts, and not for the 
whole of a machine, the. profits are to be confined to what 
can be made by the manufacture and sale of the patented 
part separately. * * * (Page 256.) Unless the appel- 
lees got the improved pump, they could not become com- 
petitors in that field, and just to the extent they got into 
the field they drove the appellant out. Through their in- 
fringement they got ,the advantage of selling the 
pumps that-had upon them the patented improvement. 
Without it no such sales would have been effected. The 
fruits of the advantage they gained by their infringement 
were, therefore, necessa‘ily the profits they made on the 
entire sale.” 


The court finds that the best evidence for the estima- 
tion of profits was not furnished by the infringers, never- 
theless the court takes the evidence as it appears and gives 


the advantage in the estimate to the party injured, and 


ses 

* ae 
» 
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upon this point held: 
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« As it is, we have made the best estimate we can from 
the material furnished in the record, and conclude that a 
reasonable allowance for profits will be $15 on each 
pump, or $4,470 in all.” 

So in the case at bar. After the infringement, the un- 
lawful part of the book and the legal part could not be 


separated so as to use the one without the other. 


/ have not allempted to review the argument of counsel 
in detail, but have attempted to answer his extended an- 
alysis in propositions and groups. 

Appellants attempted to purchase the copyright and have 
the exclusive control of the market. Appellee refused to 
sell. They then infringed his copyright, pirated his 
book for the purpose of crushing him and driving him out 
of the market.. /¢ zs the pump case repeated. Appellee 
was in the market. His copyright had been secured, his 
books reprinted and stereotyped. He had the right to 
furnish the market from his own provided sources, and 
already acquired facilities, fully paid for, without a fur- 
ther imposition of cost for the living and personal ex- 
penses of the Callaghans and their associates, without the 
services of Messrs. Ewell and Denslow, without paying 
for useless stereotype plates, rent, fuel, clerk-hire, trav- 
eling salesmen not needed by him, and that imposition, 
the result of the deliberate and willful wrong committed 
against him by appellants, with full notice of his rights in 
the premises. 

In Prke v. Nicholas, L. R. 5 Ch. App. Cas., 260, the 
vice-chancellor, in fixing a basis upon which the profits in 
such cases should be determined, held: , 

“The defendant is to account for every copy of his 
book sold, as if it had been a copy of the plaintiff’s, and 
to pay the plaintiff the profit which he (plaintiff) would 
have received from the sale of so many additional copies.” 
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This rule rightfully* eliminates the general expense 
account from all considération in ascertaining the profits. 
Mr. Bennett refused to charge the sale of 200 copies with 
any part of the generai ‘expense, because these 200 copies 
were sold after the year. 1880, and no evidence of general 
expense was offered from and after 1880, or covering the 
period of these sales; therefore, the master could not 
charge any part of the general expense occurring prior to 
1880 to sales made afte1 188o. 

With all leniency clearly manifested in the proceedings 
and decreed in this case in favor of appellants, and all 
errors of record, if any,:against appellee, he submits that 
the scant reparation for jhe grievious wrong inflicted and 
the injury suffered, may be assured to him by the affirm- 
ance of the decree of the court below. 

Respectfu'ly submitted, 
G. W. KRETZINGER, 
Counsel for Appellee. 


Chicago, October, 1 es 


Nore: The table of comparisons of the edition of ap- 
pellants with appellee’s of volumes 39 to 46, inclusive, is 
hereto attached and respectively submitted with and as a 
part of this argument. 


VOLUME 30, 


Myers’ Edition 
MARTIN 7s 
(Head 
‘ : : Page O. 


“ Judgment entered 


) 
upon the verdict for $3,000, and costs.” 


NOTE.—The language 


“ Judgment on verdict for three 


Ce STS 
l'reeman misquoted the 


freeman. 


WILLIAMS ws. 


ILL 


INOIS REPORTS 


Callaghans’ FE. dition.) 


BARNHARDT 
Note. } 


Page 10. 
judgment entered 
. },000 and costs.” 


* * * #4 
(2) 


upon the verdict for 
of the Court. page 13, iS: 
and 


thousand dollars 


Court, and Callaghan copied 


FRANKLIN COUNTY. 


(Statement of Case. } 


3 Page 21. 
The case is stated in the opinion of 
the Court. 


BOND a's. 

(Head 

Page 26 

ew 

i INSTRUCTIONS—should not as- 
SHumeée Jae fs as prot CH. 

3. GENERAL VERDICT of “gurlty” 

in criminal case 


BUCHTER 
{Head 


Page 40 
1. MECHANIC’S LIEN 
2. PARTIES—wdAo 
one creditor receives than Ais 
prorata share. Ut one of the creditors 
in such case receives from the sheriff 
who made the sale more than his pro 
rata share of the proceeds, the other 
creditors may have a right to sue for 
the excess, but the suit cannot 
brought by the sheriff 


PRAY SHE WHET * 


Wivre 


be 


Tut 


,, . 
Page 22. 


The case is stated in the opinion. 


PEOPLE. 
Note. ) 
Pages 26, 27. 


(1) INSTRUCTIONS: Should not assume 


facts @s Pp? OTe i. 
(3) GENERAL VERDICT. OF GUILTY: 
Su ficient in criminal cases 


DEW 
Note 
l’ages 40, 41 
(1) MECHANIC’S LIEN 
(2) PAR rit > « lhe itt e vit. for the 
XCEL when Ol ¢ creditor Péce@mmes 


more than Ais share 

If the sheriff making sale of the 
property subject to the lien pays one 
creditor more than his pro rata share 
of the proceeds, the other creditors 
may sue for the excess, but the suit 
cannot be brought in the name of the 
sheriff. 


NoTE.—lIt must be evident that the Callaghan note 


was taken from Freeman. 
exact words. 


repetition of the opinion. 


The latter portion is in the 


This is not a case where the note is a mere 


er 
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Page 83. Page 83. 
CASES CASES 
IN THE DECIDED BY THE 


SUPREME C O URT SUPREME COURT 


OF OF 
ILLINOIS. 98 ILLINOIS. 
L 7. . * — 
SECOND GRAND DIVISION. SECON] GRAND DIVISION 
JANUARY TERM, 15856. JANUARY TERM, 1866 


PHILLIPS vs. CITY OF SPRINGFIELD. 


(Head Note. } 


Page 83. Pages $3, 84. 

1. INTRUDER—may be djyected by (3) INTRUDER: May be ejected from 

the party in possession. Where one premises by party lawfully in pos- 
is in the lawful possession ot premises, SESSION. 

he has a right to eject aii intruder A _ party in the lawful possession of 

thereon, using no unnecessary force in premises may rightfully put out an 


intruder on such possession, using 
no unnecessary force in so doing. 
3. HOoMESTEAD—alandonment—-. (1) HOMESTEAD: Abandonment. 


so doing. 


NotTE.—The language of the opinion is: “ The 
complainant, Mrs. Emmons, was an intruder upon the 
lawful possession of Clinton, and he had a right to put 
her out without using unnecessary force.” 

The Callaghan -note is a palpable use of that of 
Myers; the last seven words are identical :—“ using no 


unnecessary force in 80 doing.’ 


MORRILL vs. SWARTZ. 


(Head Note.) 


Page 108. i Page 109. 
1. TAX TITLE—. (1) TAX TITLE: 
2. SAME—. (2) SAME: 


3. SAME—refortof collector, when (3) SAME: Report of collector ; when 
insufficient. insufficient 


15 


STEVENS 7s. 


COFFEEN. 


(Head Note.) 


Page 148. 
1. PRACTICE IN CHANCERY 
5. COMPOUND INTEREST — what 
constitutes. 


6 MEASURE OF DAMAGES- 


‘TOPPING 


Page 143. 
PRACTICE IN CHANCERY : 
INTEREST : 


(1) 
(3) COMPOUND 
amounts fo. 
(6) MEASURE 


What 


OF DAMAGE 


MAXE. 


(Head Note.) 


Page 150. 
I. NEW rRIAL—verdict « ontrary 
fo the evidene é. 


TOMLIN @ 


Page 150. 
(3) NEW TRIAL: Verdict contrary to 
the evidence. 


GREEN. 


(Hlead Note.) 


Page 225. 

4. DAMAGE in an action onan 

appeal bond in forcible entry and de- 
fainer. 


Moore 


Page 225. 
(4) DAMAGES! /n# suit on appeal bond 
in forcible entry and detainer. 


is. NEIL. 


(Head Note. } 


Page 256. 
2. RECITAL IN DECREE—cwres de- 
fective certificates of publication. 
6. FORMER DECISION. 


STEERE 7s 


Page 256. 
(2) RECITAL IN DECREE: Cures de- 
fective certificate of publication. 


(3) FORMER DECISION : 


HOAGLAND. 


(Head Note.) 


Page 264. 

1. CREDITORS’ BILLS—. 

4. SAME—wei// lie on 
judgment. 


Jit slice $s 


MCCONNEI 


Page 264. 
(t) CREDITORS’ BILLS: 
(5) SAME: Will lie on justice's judg- 
ment. 


vs. SMITH. 


(‘Statement of Case.) 


7 Page 250. 
Appea. from the Circuit 


Morgan County 


McLaAurRif& 


Court of 


Page 280. 
\ppeaALt from the Circuit Court of 
Morgan County. 


vs. THOMAS. 


(Statement of Case.) 


Page 29}. 


The facts in this case are fully stated 


in the opini mn. 


Page 293. 
The fully stated in the 


opinion. 


case 1s 
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St. Lovis. ETc.. R. R. Co. vs. MONTGOMERY. 


(Statement of Case.) 


Paize 330. Page 336. 
APPEAL from the Circuit Court of APPEAL from the Circuit Court of 
Madison county. Madison County. 
The facts in this case are stqted in The case is stated in the opinion of 
the opinion. the Court 


THE GREAT WESTERN R. RK. Co. vs. HAWORTH—(P. 351). 

Seventh line fron bottom of page 351, Freeman 
inserted the following, which Denslow copied : 

“ Plaintiff ’s fourth yns! ruction is too broad. It en- 
tirely ignores the question of negligence on their part. 
The jury, under this instruction, may have supposed that 
they were at liberty to find for plaintiffs, notwithstanding 
they had themselves been guilty of negligence which 
materially contributed tm the injury And as such is not 
the law, this instructionmay have misled the jury, and it 
should, therefore, have been modified or refused 

Again, fifteen lines from top of page 352, Freeman 
also inserted the words $ defendants in error” for ‘ ap- 


pellees,’ as written in the “ original opinion on file in the 


2 handwriting of the Judge Denslow copied it. 
i A certified copy of the original opinion is handed to 
aa the court. 
BH 
ce i HEADLEY vs. SHAW 
Giga; 
eat (Plead Note 
4 a Page '354 Page 355. 
Gate 5} VENDOR AND PURCHASES >) VENDOR AND PURCHASER: WAich 
oe ; ; ; } ’ ‘ ’ , 
- 4, which mis®i pf? epare lhe déeéd, ' PiU ST p) epare fhe deed; tender if 
we ee i 
| 
ih 
‘7 ‘ 
: 
a BILYEU 
(Flead Note. } 
Pages 367, 368. Pages 308. 
I. PLEADING Fudgment on a (it) PLEADING: Judgmenton plea not 
plea not answered. replied to. 
2. SAME—. (2) SAMI 
. : ‘ r . 
4. COSTS (3) [368 | COsTs : 
5; VENDOR AND PURCHASER (4) VENDOR AND PURCHASER: /'aY- 
payment of the pure hase money, ete. ment of purchase money, etc. 
) 
) 
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(Statement of Case. ) 


WRIT OF ERROR to the Circuit Error tothe Circuit Court of Bond 
Court of Bond county. county. 


NOTE.—Observe Mr. Freeman’s page “ 368, inserted 
by Denslow at paragraph (3) in head note; also at pages 
359, 394, 402, 418, and throughout the book The com- 
positor certainly had Freeman's pages before him to 
copy from. 

PACKWOOD vs. GRIDLEY. 
(lead Note.) 


Pages 3538, 3-0. Pages 353, 3<o. 
:. VENDOR AND PURCHASER - (3) VENDOR AND PURCHASER: Aight 
rights of a purchaser who pays off an of purchaser to pay off incum- 
imcumbrance brance. 
. SPECIFIC PERFORMANCE—. (Oo) SPECIFIC PERFORMANCE 
9. PARTIES IN CHANCERY bi/i (10) PARTIES IN CHANCERY: Ov 6i7/ 
for Specific performance for specific performances 
LLADLEY ws. MORRISON. 
(Head Note. ) 
Page ‘2 Paves O23 M« 
~ is Les 593+ 394- 
! JURISDICTION IN CHANCERY—. (7) JURISDICTION IN CHANCERY: 
3 )«6C USE AND OCCUPATION—action (1) USE AND OCCUPATION: Action 
thre eeu pri / lhe act os 1867. therefor prior lo acl Oo] 186. 
1 SAME—wsder the act of 1867. (2) SAME: Onder act of 1867. 
= SAME—cunstruction of the act (53) SAME: Act of 1507 consti ned. 
a 7 sO7 
BROWN ws. THE PEOPLE 
Head Note. } 
} @ Duns 2 — 
Page 40; Page 407. 
I JUSTIFIABLE HOMICIDI de- (1) JUSTIFIABLE HOMICIDE: 7/2 de- 
fendin mes habitation fense of one’s habitation 
2 SAMI of the effect of subse- (2) SAME: Subsequent CXPressions of 
Pile itl rPpre Vl f rf fer fant pi 4V4i€k 5 ft he fas 
STON aA SWoo'l 
(Head Note.) 
Page 400. Page 409. 
[ ("ROSS-BILI (1) © ROsS-BILI 
NOTICI 3) NOTICE : 


RIVARD ws. WALKER. 
(Head Note.) 
Page 41}. Page 413. 
[ Deep—what amounts to ade- (1) Deep: lV Aat amounts to delivery 
lit ery of hetween adults. bel we eal adults. 
2 SAME—as lv infant grantees. (2) SAME: as lo infant grantees. 


ga 
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KHOWMAN ws. WETTIG. 


(Head Note.) 
Pages: 416-415. 


1. A TOWN PLAT—wno?l a ‘vecessary 


muniment of title. 
ACKNOWLEDGMENT (F DEEDS 
—out of this State, under act ef 1819. 


8. SAaME—Under the acts of 1822 


and 1847. . 

g. SAME—0/ the certificaie of con- 
formity. 

14. TAX DEED—. 

15. COLOR OF TITLE—. 

19. PRACTICE—time for pffering 
tustructions. 

20. DESCRIPTION OF LAND IN A 


Pages 416-415. 

(1) TOWN PLAT: Not a necessary mu- 

niment of title. 
ACKNOWLEDGMENT OF DEEDS: 

Out of this State; how taken un- 
der act of 1879. 

(3) SAME: Under acts of 1822 and 
1547. 

(9) SAME: Certificat of conformity, 
ele. 

(16) TAX DEED: 

(17) COLOR OF TITLE: 

(21) Practice: Rule ef court as to 
time of offering instructions. 

(10) DESCRIPTION OF LAND IN DEED: 
Degree of certainty required 


(6) 


me Re 


‘ 
anh wea BES de gy tether ae 


DEED—o/ the certainty required. 
( 


al as ee 


LINDER. 


om 


i & ’ ; 
rHeE ST. Lovis, ALTON & TERRE HAUTE R. R. Co. zs. 


(Gtatement of Case. ) 


a 


; Page 433. 
WRIT OF ERROR to the ,Circuit 
Court of Coles County. 


Page 433. 
ERROR to the Circuit Court of Coles 
County. 


RUCKER vs. WHEELER. 
(Head Note.) 
: _ Pare 436. 
1. APPEAL BOND in forcible de- 
tainer—may cover accruing rents. 


6 


. 2 - 
Page 437. 
(1) FORCIBLE DETAINER: Appeal bond 
im, may cover accruing rents. 


ALLEN’S ADMINISTRATOR. 
4(Head Note.) 


Pare 440. 
1. STATUTE OF FRAUDS—. !) 


FITZSIMMONS &®s. 


Page 440. 
(1) STATUTE OF FRAUDS: 


‘ 
PEOPLE. 
(Statement of Case. ) 


SHOOK vs. 


-_——— 
Page 44}. 


‘ Page 445. 
the Circuit 


AGREED CASE from Circuit Court 
of St. Clair County. 


AGREED case from 
Court of St. Clair county. 


. 
THE St. Lowis, ALTON, ETC... R. R. 
(Statement of Case.) 


(GILHAM. 


Page 456. 
AppEAI. from the Circuit Court of 
Madison County. 


& 


; Page 456. 
APPEAL from the Circuit Court of 
Madison County. 


HAVEN 2s. 
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WAKEFIELD. 


(Head Note.) 


Page 5009. 
1. LEASE—cwAat constitutes. 
3 JURISDICTION in chancery, ete. 
6. Lessor AND LESSEE—. 
7. MEASURE OF DAMAGES—. 


BLAIR ws 


Pages 509, 510. 
(1) LEASE: What may constitute. 
(3) JURISDICTION IN CHANCERY, efe. 
(4) LESSOR AND LESSEE: 
(6) MEASURE OF DAMAGES: 


CHAMBLIN. 


(Head Note.) 


Page 521. 
1. REDEMPTION JUDGMENT 


CREDITOR— 


RY 


Page 522. 
(1) REDEMPTION BY JUDGMENT CRED- 
ITOR : 


(Statement of Case.) 


), . * . 
Page 52}. 


APPEAL from the Circuit Court of 


Nason county. 


MAHER 


Page 524. 
APPEAL from the Circuit Court of 
Mason County. 


is. BULL. 


(Statement of Case. } 


| _ Page 532. 
APPEAL from the Superior Court of 
Chicago. 


(“ARTER 


Page 532. 
APPEAL from the Superior Court of 
Chicago: 


‘s. MOSES. 


(Statement of Case.) 


Page 540. 


APPEAL from the Superior Court of 


Chicago. 


BOARD OF SUPERVISORS vcs. 


' Page 540. 
APPEAL from the Superior Court of 
Chicago. 


‘THOMPSON, 


(Head Note.) 


Page 5066. 
i. SWAMP LANDS—. 
2. * * * Where a purchaser of 
swamp lands from a county seeks to 
recover back the purchase money paid 
therefor, upon the ground that a trust 
was devolved upon the county, wader 
the several laws on that subject, re- 
quiring the application of the proceeds 
of the sale of swamp lands to their 
drainage, and that the money has been 
diverted to other purposes, the rem- 
edy, if any exists, is in chancery and 


7 


not at law. 
3. SAME—consent will not give 


jurisdiction. 

And where an action of assumpsit 
was brought in such case, it was held 
that a stipulation by the parties that 
no advantage should be taken, in re- 


Page 566. 

(1) SWAMP LANDS: 

(2) * * * Where a purchaser of 
swamp lands from a county seeks to 
recover back the purchase money 
paid therefor, on the ground that a 
trust was devolved upon the county, 
requiring the application of such 
purchase money to the drainage of 
such lands, and that the money had 
heen diverted to other purposes, the 
remedy, if any: exists, is in chancery 
and not at law. 


(3) SAME: Consent will not give ju- 
risdiction. 

Where in such case an action o1 
assumpsit was brought. and the par- 
ties entered into a stipulation that 
no ady antage should be taken in re- 


not copied from the opinion of the Court. 


: 4 ms j 
a3t 
i ‘ 
REDS 20 
7 a “4 gard to the form of action on the con- gard to the form of the action or the 
pl dition of the pleading, would not avail condition of the pleading; A4e/d, that 
bap | to give the court of law jurisdiction. such stipulation did not give the 
Ph, court of law jurisdiction. 
‘. .& : j 
san NOTE.—A _ plain case of piracy, as these notes are 
; 
iy 


> 
Mee eg andl. ‘ 


ate eae DICKERSON vs. DERRICKSON. 
ated tf (Head Note.) 
> bs oe | Page $74. Page 574- 
eatery ti | 2. AVERMENT of consideration. (2) Averment of consideration 
YSoM@ae 3. PROOF of consideration, (2) Proof of consideration. 
tf , DUNNE os. TRUSTEES OF SCHOOLS. 
Kee ay (Head Note.) 
by 3 t , re -— , wT fF 
La : | age 57>. ] ape 576. 
eh ES | Lr} 1. FORCIBLE DETAINER— (1) FORCIBLE DETAINER: 
it as Se 3. LANDLORD AND TENANT (2) LANDLORD AND TENANT: JV Aen 
3 3 i : when the relation exists. the relation exists. 
Bee 4. SAME—fenancy at will—what (4) SAME: What constitutes tenancy 
hy 33 constitutes. at will, 
-« eS ie 
faye 
aS 
bit 
ay 
d Hh 14. Lockwoop ws. MILLs. 
bat ‘e® 4 » 
a zi hy »(Head Note. ) 
t td Pages 602, 603. Pages 602-6004. 
i 1. ATTORNEY AT LAW—. (1) ATTORNEY AT LAW 
BE +) 6. EVIDENCE IN EJECTMENY—. (6) EVIDENCE IN EIECTMENT 
ae 7° ACKNOWLEDGMENT OF DEEDS. (7) ACKNOWLEDGMENT OF DEEDS: 
JF 8. ADMINISTRATOR purchasengat (8) ADMINISTRATOR PURCHASING A‘ 
his own sale. HIS OWN SALI 
1. Novick TO puRCHASER— (11) NOTICE TO PURCHASER: What 
what constitutes. constitutes. 


& 


; BOARD OF EDUCATION ws. GREENBAUM. 
, Hiead Note.) 
1: Phd Pages 6094610. . Pages 610, 612. 
£. ‘ oF PLE ADING —allegalion 0, adit- (1) PLEADING: Authority Of agent; 
¥ ; nt thority of an agent. how alleged 
i tft 4. CORPORATE NAME—. (4) CORPORATE NAMI 
29uy. 6. PLEADING—. | (6) PLEADING: 
Hohid 7. PRACTICE—. (7) PRACTICE: 
' L if 8. EXCEPTIONS—when necessary. (8) EXCEPTIONS: IWhen necessary. 
ELH 9. NORMAL UNIVERSITY—. (9) NORMAL UNIVERSITY BUILDING: 
: + @% -_ . . ; . . , 
CF , § : 10. SAME—subject to mechanics (10) SAME: Subject to mechanic's. 
BBgea lien. sien. 
aa ani ) 
4 © ‘ 6 Le 
ae ACES 
2: “4 ; : 
mn ie 
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VOLUME 40. 

The Table of Practice Cases reported is identical in 
both editions. 

So is the Table of Cases other than practice cases. 

The fact that Mr. North has adopted‘the plan of 
having two tables of cases, and each table being identical 
with Freeman's, is conclusive evidence that he used Free- 
man's tables 


RULES OF PRACTICE—(P X11.) 
Mr. North has copied Freeman's notes to Rules 6, 


25. 29, LiF 45, 40, 47. 50, 52, 55. yr Ol, 62, 67, 


i. 14. 
79, 74 

Mr. North reprints (in 1877), at the end of the Rules 
(p. xxiv.), the act of 1865, which had been repealed and 
its substance re-enacted in the Practice act of 1872. (See 
Rev. Statutes 1874, chap. 110, secs. 68, 73, 74.) 

Commencing with page 25, and extending to and 
including page 130, is taken bodily from Myers’ book, as 
there was no record ever made or kept from which these 
practice cases could be taken, as the opinions of the court 
were delivered orally, and the reports of the cases, as 
prepared by Mr. Freeman, were prepared as the points 
were decided, running through a space of time from 
November, 1863, to September, 1867, but were not 
reported entire in 1868. 

On this point argument is useless. There is no 
question about the facts. Mr. North had no other source 
of information than Mr. Myers’ book. In fact, he so 
testined as a witness. His work shows it on its face, as 
his head notes were nearly always literal copies of Mr. 
Freeman's. 

in the entire volume there is not one fact stated in 
North's edition that is not in Freeman’s; nor is there 


a brief given in the book that is anything more than 


EDT aR et atc A tll ate Tee th ae EE 


q 7? 


‘ 

a mere condensation of the briefs given in Freeman's. 
Many statements of facts and briefs are wholly omitted by 
North. 

There are 538 pages of text and syllabi in Freeman's 
book, and but 500 in North’s. (See his page, at bottom 
ot page 538.) Here are 38 pages less matter in North's 
than in Freeman’s book. 


The head notes in Norgh’s, when they are not a literal 


copy of Freeman's, or a mére change of his notes, are of 


a very immaterial and trivi;! character, while the “ anno- 
tations would hardly makf a single page 

From the beginning to the ending of the book there 
is nothing in it that is not in Freeman's, or that could not 
be prepared by mere verbal changes, omissions and trans- 
positions of Freeman’s text and head notes. 

The arrangements of kead notes are, in nearly all 
instances, in exact conformity to that of Freeman, and in 
a great majority of instanceg the identical “ catch-words ” 
are used. 

In Mitchell v Chicago, p. 174, the head notes are 
identical. 

The statements of tact*in the cases on pages 166, 
251, 303, 310, 335, 344, 340, 359, 362, 418 and 443, are 
either literally copied, or 4xtracted in Freeman's very 
words, or but slightly changed. 

Compare “ catch-words “ in cases on pages 160, 253, 
and, for that matter, all through the book. 

On the internal evidence alone, this book is the gross- 
est case of literary piracy cn record. 

There is absolutely nothing upon which Callaghan 
can predicate any claim to proprietary rights in this book. 
It is a pure, unmitigated lite’ary larceny. 

This is fully shown by the testimony of Mr. North, 


the editor. 


—— >, 


Myers’ Edition.) 
Page 9. 
CASES 


IN THE 


SUPREME COURT 


VOLUME 41. 


‘Callaghan’s Edition.) 


Page 9. 


CASES 


IN THE 


SUPREME COURT 


~ v 
cb OF 
, [LLINOIS. ILLINOIS. 
i TO aaa 
3 THIRD GRAND DIVISION. THIRD GRAND DIVISION. 
y APRIL TERM, 1866. Aprit. TERM, 13866. 
NOTE.—The words used are identical. 
2% YuUNDT ws. HARTRUNPFT. 
a (Head Note.) 
4 Page 10. Page 10. 


4 
instruction may be erroneous, yet if 
other instructions given so explain it 
that it could not mislead the jury, the 
judgment will not be reversed because 
it was given. 


NOTE.—Callaghan’s note 


The matter in the opinio 


INSTRUCTIONS — Although an (7) INSTRUCTIONS: 


Though a partic- 
ular instruction may be incomplete 
or erroneous. if other instructions so 
explain or correct it that it could 
not mislead the jury, it will not be 
ground of reversal. 


is a bungling attempt to 


change Freeman’s note, so as to make it different. 


n occurs on page 13, and 


freeman’s note is not copied from the opinion. 


aS. 


NELSON 


Page 1’. 
1. DEPENDENT INDEPEND- 
ENT COVENANTS. 


TENDER—when it must be kept 


AND (1) 


Odd. 


(Statement of 


APPEAL from the Recorder’s Court 


j of the City of Chicago, the Hon. of 
i Evert VAN BuREN, Judge, pre- 
siding. 


NN 


- 


(OREN, 
(Head Note.) 


Page 18. 


DEPENDENT AND INDEPENDENT 


COVENANTS. 
(3) TENDER: 


Must be ke pl good. 


Case. } 
APPEAL from the Recorder’s Court 
the City of Chicago; Hon. EVERT 


VAN BuREN, J 


DICKEY a | McDONNELAL. 


(Statement of Case.) 


Page 62. 


This was an action of trespass fer 


anallegedassaultand battery, brought 
in the court below by Charlotte A. 
Dickey against john McDonald. 


Page 62. 

Action of trespass, for an alleged 
assault .and battery, by Charlotte A. 
Dickey, as plaintiff, against McDon- 
nell. Verdict and judgment below 


trial resulted in a werdict and judg- were for defendant. Plaintiff appeals. 
ment in favor of the defendant. The 
plaintiff brings the cause to this court 


by appeal. : 

NOTE.—I have “¢taliwsed the words in Freeman's 
statement copied in Callahan's book. Almost all the 
changes were made by omitting words used by Freeman. 
That the Callaghan statemént was taken from Freeman's 
is palpably evident, as the Judges rarely make statements 
of facts. ' 

Then the Callaghan statement is followed by this 
sentence: “ [he opinion states the facts and ground of 
appeal,’—showing clearly that the editor must have used 
Freeman's statement as the. basis of his own; as no other 
statement existed from which he could have taken it 


SHEPARD 7s. BUTTERFIELD 
(Head Note. ) 


; Page 76. : Page 76. 
1. EVIDENCE—/in suit on replevin’ (4) EVIDENCE: /n action on replevin 
bond. bond. 


STONE vs. GREAT WESTERN OIL Co 


(Statemenr of Case. ) 


Page 85. Page S5. 
Appeal from the Superior Court o/ Appeal from the Superior Court of 


Chicago ; the Hion. Van H. Higgins, : Chicago; Hon. VAN H. HicGGins, f. 

Fudge, presiding. 
This was an action of assumpsit, Assumpsit, by the Great Western 

brought in the court below é4y the Oil Company as a corporation, against 

Great Western Oil Company against ‘ Stone as-a subscriber to its capital 

Andreas B. Stone, to recover the «stock, under the act of February 18, 

amount of a sale on thesubscription of 1057, authorizing “the formation of 

the defendant to ¢he capital stock of fcorporations for manufacturing, min- 

the company, in contemplation of its 

becoming incorporated under the act 

of February 18, 1857, authorizing 

“the formation of corporations for 

manufacturing, mining, mechanical 


or chemical purposes.” 


ing, mechanical or chemical purposes.” 


The defendant pleaded the general Defendant pleaded the general issue 


: issue and nul tiel corporation. and nul tiel corporation. 
* i/se, a certain certificate filed with Also, a certificate filed in the office 
- the Clerk of the Circuit Court ef of the Clerk of the Circuit Court of 
Cook County, as follows: Cook County, as follows: 
. NOTE —Then follows a page and a half of matter, 
constituting no part of the opinion of the Court, literally 
‘ copied 
Upon this evidence the Court found (In this evidence the Court found 
%) the issues for the plaintiff, and assessed for the plaintiff, and assessed the dam- 
‘4 the damages at $1,169.57, and entered ages at $1,169.57, and entered judg- 
a judgment accordingly, from which -ment, from which the defendant ap- 
the defendant took this appeal (p. 92). pealed. 


NOTE.—This extract could not have been an accidental 
coincidence. That the Callaghan is a copy from Freeman 


“ 
4 will not admit of doubt. Bare inspection shows that 
4 X 
Cook wy. YARWOOD 
o (Ilead Note. ) 
Page 115 Page 115. 
. I LEA IN ABATEMENT regiui- ti) LEA IN ABBTEMENT : €VGuUIisiies 
t 1 P P Reguisit 
‘hes ory lA afidarvil si rupport there if vf afidar if 
% No tre.— Page 116 must have been printed from the 
‘4 a> 
printed page ot Mvers’ book, as no two printers could 
~ : . 
( reproduce a page exactly like another without the other 
being before him. 
‘ 


DONNELLY vs. HARRIS 


‘e (Head Note.) 


‘ Page 1206. Page 126. 
; 1. DAMAGES—mitigation of ex- (1) DAMAGES: Witigation of exem- 

° emplary plar 

7 . : 

CHINIOUY vs. CATHOLIC BIsHoP, ET¢ 
(Statement of Case.) 
- Page 14% Page 145. 
\PPEAL from the Circuit Court o! APPEAL from Circuit Court of Kan- 
Kankakee County; the Hon. Charles kakee County; Hon. Charles R. 
4 kK. Starr, Judge, presiding. Starr, J. 

Nore.—This is obviously a copy [he force of this 
: suggestion will more readily appear tf the Court will 


examine cases before and afterit in same volume. Calla- 


shan’s editor adopted a rule of saying, “ Appeal from 


> 


i 
* 
5 
{ 
rd 
a | 
} 


. 


a 
a omnae aphid ak ah as cant cogs hae ee a ee, a 
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Lee “ (p. 13), “ Appeal from Grundy ” (p. 160), omitting 

ee ‘ 
the county. Inthe case cited the editor forgot himself 
and copied literally frem Freeman. 

But let us pursue tis case further : 

This was an action of ejectment in This was an action of ejectment, 
the court below, by the Catholic brought by the Catholic Bishop of 
Bishop of Chicago, against Charles Chicago, against Charles Chiniquy, 
Chiniquy, Achilee Chiniquy, Augastine Achilee Chiniquy, Augustine Fouche, 
Fouche, Pierie Morais, Gustave De- /%ere Morais, Gustave Demars, Lewis 
mars, Lewis Mercier and Abram Pel- Mercier and Abram Peltier. 
tier. 

NOTE.—While this is an almost literal copy, it is 
important for another reason. The errors in spelling of 
the words Achile (spelled Achilee), and Pierre (spelled 

, : ° “ é ‘ . , 
Pierie), in Freeman, age copied by Callaghan, showing 
conclusively that they used Freeman's statement of facts. 

The balance of the statement is very plainly appro- 
priated from Freeman, ¢s the conclusion will show 


The facts upon which the other The facts on which all the questions 
questions in the case arise arasuffi- in the case arise appear sufficiently in 
ciently stated in the opinion of the the opinion of the court. 
court (p. 150). ‘ 

NOTE.—This is almost a literal copy from lreeman. 
a) 
GARDNER vs. DIEDERICHS 


(Statement of Case. } 


Page 160 Page 160. 
On the 24th day of February, 1_60, 
/. B. Hymer & Co.,a firm conststing /saac bL. Hymer and Addison 


of /saac B. Hymer and Addison Weeks, partners, doing business under 
Weeks, being indebted to Robert Died- the firm name of I. B. Hymer & Co., 
erichsand Ransom Gardner, severally being indebted to Robert Diederichs, 
executed to the former their two prom- andalsoto HRansom Gar dner, executed 
essory wotles for the sum of 9; 200 fo the former their two promiss ry 
cach, one payable one year ang the notes for $1,200 each, one payable in 
other eighteen months after daté, and one year and the other eighteen months 
to Gardner their two other not-a, one trom date, with interest annually ; avd 
for the sum of $7, 500, payabie two to.Garduer their two other notes, one 
years from date, and the othey for for $1,500 at two years, and the 
$7,800, payable lw years and six other for $71,800 at 7/7wo vears and six 
months from date ; all the notes: bear-  #zorths. 
ing interest at ten per cent., payable 


annually. 
On the same day Hymer and Peeks On the same day Hymer and Weeks, 
and fheir wives, etc. with their wives. etc. 


NOTE.—This copying is too literal to be a coinci- 
dence. It will not do for counsel to pretend that Calla- 
q 
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ghan gathered the facts from the trust deed. While the 
facts are in the trust deed. they are not stated in the word. 


used by Freeman and copied by Callaghan. 


KUCHENBEI-<ER 


vs. BECKERT. 


(Statement of Case.) 


| Page 172. 
Writ of error to the Superior Court 
of Chicago. 


Page 172. 
Wert of error tothe Superior Court 
ol Chicago. 


NOTE.—Here, again, the editor forgot himself in not 


making his accustomed change in Freeman by omitting 


the words “ Writ of.” 


The same thing occurs in Xassel/ v. Brown, p. 184, 


and Davis v. /aylor, p. 405; while in 72/den v. Rosen- 
thal, p. 386; Messervey v. Beckwith, p. 452, and Dog- 


to drop the words “ Writ of. 


gett v. Gage, the editor of Callaghan’s adhered to his rule 


We do net claim a monopoly of the words dropped. 


What we claim is this: The editor of Callaghans’, to dis- 


guise his piracy, adopted a rule of omitting the words 


“Writ of“; but he sometimes forgot himself and printed 


Freeman literally 


HLASKIN 7 


Hi ASKIN 


(‘Statement of Case. } 


Page 197. 

rhis was an action of assumpsit, 
brought in the court below éy /lenry 
Haskin against Edwin Haskin, to 
recover the value of Soo barrels of 
salt, which the plaintiff claims he was 
obliged to furnish upon a warehouse 
receipt issued by him in his own 
name, but as the agent and while car- 
rving on the business of the de/endant. 


Page 197. 
Assumpsit, brought by Henry Has- 
kin against kdwin Haskin, to recover 
the value of Soo barrels of salt, which 
the plaintiff was obliged to furnish 
upon a warehouse receipt, which the 
plaintiff had issued in his own name, 
but while acting as the agent of the 
defendant. 


NOTE.—Very literal copy. But not content with 


copying Freeman's statement of facts, Callaghan’s editor 


copies Freeman's note to the 


* See i /ston et aid. VY. City of (Ai- 
cage, 40 lll. 514, as to what will be 
regarded as a compulsory payment (p. 
[Q7}. 


/ 


case . 


NoTe.—See £/ston et al. v. City of 
Chicago, 40 Ll. 514. 


NOTE. —An annotated edition may be easily prepared 


where you copy another man’s notes. 


- ; 
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ToLepo, P. & W. Rattway Co. vs. SWEENEY. 
(Hiead Note. ) 
t. 


y 
re 226. Page 226. 


> 

3. MEASURE OF DAMAGES—in (3) DAMAGES: Measure of, in suit: 
suet against a railroad for killing for Killing cattle. 
SLO 2 

In a suit against a railroadcompany In a suit against a railroad company 
for killing the cattle of the plaintiff, for damages for killing cattle, where 
where it appeared the weather was it appears that the weather was 
warm, and the cattle when found were warm, and the cattle when found 
swollen and unfit for beef, the plaintiff were unfit for beef, the plaintiff is 
is entitled to a verdict fortheir full entitled to the full value of his 
value. i cattle 


’ 
NOTE.—This is'a pretty plain case of plagiarism. 
oye - . - 8 s 99 , a 
Che words “ unfit fof beef“ are not in the opinion, and 


must have been copied from Freeman, and they show 


if ®. a - + ‘< € ie o a oh i it oa a vo ae aa: ‘Se: “Bs + 


that the whole note was taken from the same source. with 


5 an evident attempt - disguise the fact. 

3 

: DEININGPR ET AL. vs. MCCONNELI 

3 o 

7 4statement of Case. } 

ks 

? 

Page 22s. Page 22 
This is an action of efectmeént. Action of ejectment, brought by 


brought by Murry MeConnél in the McConnell against Deininger, to the 
Bureau Circuit Court, fo the Septem- September erm, 1564, to recover S 
ber Term, 1864, against @ierman FE. 23, 15, N. R.7,E.4 P. M. Plea, 


4 
td 
a 

ie 
| 
% 


4 


Deininger and Lewis Deininger forthe the general issue. The trial before 
recovery of the S. E. 23, 15, N. KR. 7, the court, a jury being waived, re 
E. 4 prin. mer. The genera/ issue sulted ina finding for plaintiff on the 
was filed by defendant. A Avsa/ was evidence, etc. Defendants appeal. 
had by ¢he court, a jury havmg been , 
waived. . - . l/pon this C7'i- 
dence the court found the issug /or the 

+ * a 


plaintiff, and defendants ! 
appeal (p. 229). 


, 


j 

NoTeE.—That th'g statement by Callaghan was taken 
from freeman is cleag on the face of it, but what makes 
it absolutely certain is the fact that Callaghan has copied 


Freeman’s mistake. Freeman says the action was to 


elite Be Me ee a Sed el Se Eamalee.S 


recover the S. E. 23, etc Callaghans copy this literally. 
Now, read the first two lines of the opinion of the Court, 
and itis the V. E. qyarter, etc. 


MILLER 


» > 
‘s. BRUNS. 


(Statement of Case.) 


Page 29}. 
Vhis an action of assumpsit, 
brought in the court below by William 
H. Bruns and Charles Wachsmuth, 
against George Miller and Kobert 
Stafford, to the price of a 
quantity of highwines alleged to have 
been purchased by the plaintiffs for the 
defendants. <A trial resulted in a 
judgment for the plaintiffs, from which 
the defendant took this appeal. 


was 


recover 


The only question presented arises 


upon an instruction given by the court, 
which will be found in the opinion. 


Page 293. 
his was an action of assumpsit, 
brought in the court below by William 


H. Bruns and Charles Wachsmuth, 
against George Miller and Robert 
Stafford, to recover the price of a 


quantity of highwines, alleged to have 
been purchased by the plaintiffs for the 
defendants, etc. 

A trial resulted in a judgment for 
the plaintiffs, and from which the de- 
fendant took this appeal. 

The only question presented arises 
upon an instruction given by the court, 
which will be found in the opinion. 


NOTE.—Here the copy ¢s identical, including the 


punctuation. 


The only difference in the two statements 


is, in the Callaghan book there is some immaterial matter 


thrown in. 


CHILDS wes. 


NOTE.—To paragrah 4 of 


Freeman's head note is af- 


. fixed a note, thus: 
Page 357 
* But it is correctly printed im Pur- 
ple’s Statutes, and in the recent com- 
pilation by Gross, p. S11, § Loo. 


NOTE. — On 


freeman made this note 


page 300 


17 fae 


, 
MCU’ {Pi 


ipril Term, 1807, a re- 
this case was asked upon 

which are set forth in the 
wing supplemental opinion of the 
hut the application was denied 


roudwuads 


c uri, 


Nore.—This is evidently a 


which cannot be 


(GSKRATIOT. 
To paragraph 4 of Calla- 
ghan’s this note is copied as 


follows : 


Page 357. 

*It is printed in Purple’s Statutes, 

in the compilation by Gross, p. Stuf, 

$ 100,—and subsequent matter is 
added 


Chis was copied by Dens- 


low as folloWws 


At the April Term, 1867, a rehear- 
ing was applied for upon grounds 
set forth in the following supplemental 
opinion, but the previous decision was 
adhered to. 


plain case of piracy, 


explained away. 


( 
4 
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EsTY vs. SNYDER 
(Head Note. ) 
. Page 363. Page 363. 
1. Where the payee of a promis- (1) The payee of a note who endorses 
sory note indorses the note in blank it in blank, and delivers it to other 
and delivers it to another person, ve persons, o matter for what pur- 
matter for what purpose, he thereby pose, holds them out to the world as 
holds the latter out to the world as the the owners, and a bona-fide pur- 
. 4 : ; ; . 
owner, and a bona-fide purchaser from chaser from them before maturity 
him, before its maturity, will take a [for value without notice of any 
good title. defect in the title] gets a good title 
to the note 


NOTE.—Denslow unquestionably used Freeman's 
head note in making this note. The words “ xo matter 
for what purpose,” nor anything equivalent thereto, are 
not in the opinion of the court, and vet Denslow copies 
them from Freeman. 

So anxious was he to cover up his tracks that he 
actually puts mattér (which I have thrown into brackets) 
into. his note that#is not in the case at all. His note 
does not correctly present the question decided by the 


court. 
4 


+ 
REESE. vs. MITCHELL—(P. 365). 
NOTE.—Callaghan prints the title of this case as 

Rees v. Mitchell, ip the body of their book ; but turn to 
the table of cases, and there they have given it cor- 
rectly, as copied fom Freeman, as Wiftchell ads. Reese 

j eh 
and Keese v. Mitcrvel/, giving the final e. 


This shows a Woe of FKreeman’s book. 


MALLETT ws. BUTCHER. 
(Head Note. ) 


Page 382. Page 382. 

3. FORMER DECISION: The case (2) FORMER DECISION: Overruled, 

of Abrams v. Camp, 3 am. 290, is The case of Abrams vy. Camp, 3 

overruled upon this question. Scam. 290, is overruled upon this 
‘ question, 


NoOTE.—Here is a literal copy of a head note. 
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WHITE vs. WEAVER—(P. 413). 

[ hand to the court a certified copy of the opinion, 
from which it appears that the court cited A/dine v. 
Cruiser, and Freeman changed it to A/ein v. Currier, 
and Callaghan copied Freeman. 

The opinion reads: “ What appellee said to Cross, 
as Haley understood it,” etc. Freeman changed it so 
as to read: “ What appellee said to Cross, 7f as Haley 
understood it,” etc., and again Callaghan copied Free- 
man. 

Also, Freeman changed the court’s mode of citation 
of “ Ill.” to“ id.,” and Callaghan reprints Freeman. 


ELLETY vs. TYLER—(P. 451) 


NOTE.—At the end of this case is a note made by 
Mr. Freeman. which is copied as follows: 


NOTE. — LAWRENCE, J., having NoTE. —- LAWRENCE, J., having 
tried the cause in the court below. did tried this case in the court below, did 
not sit on the hearing in this court. not sit en the hearing in this court. 


HARBISON vs. HOUGHTON 
(Head Note.) 
Page 523. # Page 523. 
>. INJUNCTION—when it should (4) INJUNCTION: lVhen it should be 
be made perpetual. made perpetual 


VOLUME 42. 
Myers’ Edition Callaghan’s Edition. 
MEANS vs. MEANS. 
(Head Note.) 


Page 50. Page 50. 
4. AMENDMENT OF DECREE—WNo- (3) AMENDMENT OF DECREE: Notice. 
fice. 
MARINE Co. ws. CARVER. 
Page 71. Page 71. 
Mr. Justice LAWRENCE delivered Mr. JusTiceE LAWRENCE delivered 
the opinion of the court. the opinion of the court 


NOTE.—This is copied. Mr. Freeman uses that 
style all through his reports. Mr. Denslow adopted a 


+ 
a 
. 4 

: P i 
a, 4 
a 
Wy % 
‘ A 
; 

¥ 


ow 


a ee ee ae 


AI oot 


tJ 


La 


‘ 
style of “ Lawrence, J..° “ Walker, C. J.,° etc. in this 
case he became a little careless and copied literally, with- 
out using his pen to make his accustomed changes in 


Freeman. 


MILLS ws. LocKWOOoD. 
(Foot Note. ) 
Page 115. Page 115. 
* Reported in 39 IIL. 602. * Reported in 39 IIl. 602. 
| 39 | S 


‘ 

ELIAS H. MOBSE vs. GEORGE W. IMAN—(P. 150). 

NoOTE.—Denslow has transposed these names in the 
title of the case, thu:,: George W. /uman v. k:lias H. Morse. 
But to show thaq he used Freeman’s book in printing, 
turn to page 152 of Denslow’s book, and at the top is 
copied from Freeman “ Morse v. /man.” 

' 
DEWOLF vs. PRATT—(P. 213) 

In line 11 from bottom of page, Freeman has, by 
smistake, used the word “ or” where it should have been 
“for,” and this error is copied in Callaghan’s book. 


] 
HEACOCK zs. DURAND 


(Head Note.) 


Page 230. Page 230. 

1. ASSIGNMENT for the benefit of (1) ASSIGNMENT FOR THE BENEFI' 
creditors; when frauduléyt. OF CREDITORS: lV hen void. 

2. CREDITOR’S BILL — whether (3) CREDITOR’S BILL: Only after ex- 
there must be a judgmerngqand execu- ecution returned unsatisfied. 


tion thereon. 


3. AMENDMENTOF BIJ€. IN CHAN- (2) AMENDMENTS IN CHANCERY: 


CERY—when discretionary. When discretionary. 


, 


NoTE.—That Callaghans used Myers’ book to print 
most of this case from is shown by the facts : 

1. The words “ ¢hetr creditors,” in first sentence of 
the opinion, are ~ his creditors” in the original opinion. 

2. The word $aisburse,” in third sentence of opin- 
ion, is “ discharge’ in the original opinion. 

3. Inthe same sentence, the words “ as aforesaid ” 


are not in the original opinion. 


4. In first paragraph, 


Woodward in original 


5. The word “ fees.” 


not in original opinion. 


at end of same paragraph, is 


on page 233, Woelworth is 


6. Pinegar, in next to last paragraph of opinion, is 


Rinegan in original. 


Callaghans have printed opinion just as Freeman 


printed it, with all these errors and changes 


he case was decided in 1867, but through mistake 


was reported by freeman as decided in 1866. Calla- 


¢chans, although printing their book twelve years later, 


do not discover the mistake. 


BICKFORD ws. FIRS 


(Statement 


Page 23>. 

This was an action of assumpsit, 
brought in the court below, 4y fhe 
First National Bank of Chicago, 
against Kussell K. Bickford, as the 
di aweéer ofa certified é Aig ck. wai hy was 


protested for non-payment, and due 


notice given. A trial resulted in a 
finding and-judgment for the plain- 
Liff. lhe defendant appealed 


The opinion contains a sufficient 
statement of fe case 


hut copy literally. 


NATIONAL BANK 
oft ("a > - 


Page 238. 

Assumpsit, by the First National 
Bank of Chicago, against Bickford, 
as drawer of a certified check, which 
had been credited to the payee by the 
First National Bank, was protested 
fur non-payment, and due notice 


given to Bickford as drawer. The 


Ainding and judement were for the 
plaintiff. Lhe desendant appealed. 


- , 
j ; ’ , . 
/ Ae OPinion states fhe case. 


NoTE.—lIt is very evident that the statement of the 


case in Callaghans’ book was taken from that in Free- 


man’s, and the alteration is very slight indee« 


art NDS 


(Statement 


Page 240. 

\ppeal from the Superior Court ol 
Chicago, the Hon. VAN H. LLIGGin 
Judge, presiding. 

This was an action of assumpsit, 
brought in the Superior Court of Chi- 
cago, on the following instrument in 
writing: No. §57qg—Chicago, Septem 
ber 30, 1364. Western Marine and 
Fire Insurance Company: Pav L 
johnson and Co. note, or bearer, five 
thousand dollars, and charge account 


—) 


7s. SMITH 


Page 246. 
Appeal from the Superior Court of 
( hicayo; lion. VAN H. HIGGINS, iF 


This was an action of assumpsit, 
brought in the Superior Court of Chi- 
cago, on the following instrument in 
wr.ting, viz.: No. 579—Chicago, Sep- 
tember 30, 1°64. Western Marine 
and Fi:e Insurance Company: Pay L. 
Johnson and Co. note, or bearer, five 


thousand dollars, and charge account 


2 


NY 
bam, 


j 
4 
| 
“a 
; 
ad 
¢ 
2 
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of S. P. Rounds, per Wheeler. In- 
dorsed: “Good. W.S. Smith, teller.” 
The other instrument was like the 
above, in all respects, except in 
amount, this being for three hundre.l 
and six dollars and seventy cents ; also 
endorsed : “ Good. Ww. S. Smith, 
teller.’ 

The appellant pleaded the general 
issue, and with it filed the following 
notice : 


of S. P. Rounds, per Wheeler.  In- 
dorsed : “ Good. W.S. Smith, teller.” 
\nd also upon one check for three 
hundred and six dollars and seventy 
cents; also endorsed : “ Good. W. S. 
Smith, teller.” 


The de endant pleaded the general 
issue, and with it filed the following 
notice: 


NOTE.-—This is too literal copying to be accidental. 


It is rather a case’ where Mr. 


Denslow did not resort to 


his usual mode of ,alteration and transposition to cover 


his tracks. 


But now turn to page 250: 


A trial was had by jury, who found 
the issues for the plaintiff, and assessed 
the damages at five thousand four hun- 
dred and fifty-two dollars aid fifty-two 
cents. A motion for a new trial was 
overruled, and a judgment entered for 
the amount so found by the jury, from 
which the deiendant took. this appeal 
to this court on bill of exceptions filed. 

The errors assigned are, first, refus- 
ing to give instructions for defendant 
numbered 1, 3, 4, 7; secogd, refusing 
instructions for defendant Numbered 5 
and 6; third, in giving th» first and 
second instructions for the plaintiff; 
fourth, in giving instructic gos marked 

“court’s instructions - > fiftn, in relus- 
ing to allow the defendant to prove 
what was the effect of certiiying checks 
as “ good ” by the bank on which they 
are drawn ; sixth, in refuging a new 
trial. é 

On the trial, the appellant proved 
the facts, substantially, as set forth in 
his notice. 


A trial was had by a jury who found 
the issues for the plaintiff, and assessed 
his damages at five thousand tour hun- 
dred and fifty-two dollars and filty-two 
cents. Motion for new trial overruled, 
and a judgment entered, from which 


judgment defendant appeals to this 


court and files his bill of exceptions. 


The errors assigned are, first, refus- 
ing to give instructions for *de.endant 
numbered [251] 1, 3, 4. 7 3; second, re- 
fusing instructions tor defendant num- 
bered 5 and 6; third, in giving the first 
and second instructions fer the plain- 
uff; fourth, in giving instruction 
marked “ court’s instruction; ” nih 
in refusing to allow the de! endant tt 
prove what was the effect o. certifying 
checks as “good” by the bank oh 
which they are drawn; sixth, in refus- 
ing a new trial. 

On the trial the defendant proved 
the facts substantially as set forth in 
his notice. 


NoTE.—No amount of sw earing, nor explanation, can 


persuade anybody that the 


above was not printed from 


Myers’ book. So close is the copy that even the figures 


and punctuation marks are literally copied. 


CUCHMAN ws. SUTPHEN. 


(Statement of Case.) 


a | Page 256. ; : Page 256. 
fhis was a suit in chancery insti- Pais was a bill i# chancery hied in 


tuted 7 the court below by Charles H. the court below, by Sutpten against 
Sutphen against William H.W. Cush- Cushman, tor leave to redeem from 
man, be wach theconplainar sezcs adsel absolute oa its face, on proof 
to recover froman alleged mortgage, that it was a mortgage. 

executed by him to the d2eadint in 

the form oj a deed, purporting to con- 

vey an absolute estate 

On the first hearing Ww th: cour On the first hearing, the deed was 
bslow, 742 conveyance war decr2at ft» held 4 de @ mortgage, and a decree 
be a mortgigs, ant the conplainant eatered naming the sum on payment of 
was alloweltoretls:nupon pavineto which complainant could redeem. 
the defendant a certain sum. 

The complainant appealed from the joth parties appealed, the complain- 
decree, alleging ¢Ae anount found to at on the ground that ¢4e sum named 
be due to the de.endant was tov darge. was too large, and the defendant on 
fhe defendant assigned cross-errors, the ground (fhat the transaction was 
insisting fhe transaction was not a not a mortgage, but a conditional 
mortgage, but a conditional sale. sale. 

[After reciting the second trial, the On ths second hearing below, ¢¢ 
report proceeds]: /¢ was further de- was decreed that defendant held the 
creed that the d:fendant held the title title to the land as secnrity jor 
to tie land as security jor $1.837.84, $1,837.84, on payment of which on 
wick conplainant was requirel to vr d-fore September roth, 1865, with 
pay on or before the roth v7 Septem- six per cent, interest prom the roth 
ber, 1365, with six per cent. interest day ‘f the preceding Fuly, the defend- 
from the tenth dav of the preceding ant should convey the premises to 
Fuly; and upon such pay nent being com/pla:nant. 
made, ¢he defendant was requ.red tu 
convey the premises to complainant, 

From this decree the defendant t wk From this decree the defendant ap- 
this appeal, and now insists ¢Ae court peals, assigning as error that ¢he court 
erred in decreeing the conveyance t» erred in decreeing the conveyance to 
be a-mortgage ; but, if itis to bere- 42 a mortgage, and if it de a mortgage, 
garded in that light, the account is in not decreeing ten per cent. interest 
err neously stated in allowing but six instead of six. 
per cent. interest. instead of ten per 
cent. 


NoTE.—It must be eviden* to any person, unon even 
a cursory glance, that Dens'ow’s statement of the case 
was taken from Freeman's. In all essential particulars 
the language is the sam:; and where it is not, the court 
will readily perceive that Denslow was merely transposing 
and eliminating so a3 to disguise his piracy. The very 
fact that he did, in part, transpose Freeman's words, and 
mide trivial changes in phraseology, is the best evidence 


that he made an ualawrul use of Freeman's book. 


: 
$ 
t 
| 
' 
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\ 
FALK vs. PEOPLE—(P. 334). 

NOTE.—In the original opinion, the word “ disre- 
garded ” is used in-place of the words “ should disregard“ 
in third paragraph ‘from top of page. 

Callaghans must have used Mvers’ book, as they 
reproduce Myers’ page exactly, even to the italicising the 


preceding word " du/ 


‘ 


DICKIE vs. CARTER. 


§ (Statement of Case. ) 


Page 350 Page 375- 
rhe court then gave the following Che court then gave the following 


5? . 


instructions, at the instance of the instructions, at the instance of the 
defendant. : defendant 


Page 3581 Page 37S. 
To which instructions, as modified lo which instructions, as modified 


by the court, and given fo defendant, by the court, given for defendant, the 
the defendant excepted;and to the defendant excepted; and to the giving 
giving of the instructions for the plain- of the instructions for the plaintiff, the 
tiff the defendant also ex« 4pted defendant ex epted at the time 

‘ 


Nore.—This is pretty literal copying from Myers’ 


book. 


WALKER ws. SCHUM—(P. 465) 


NoTe.—lIn the original opinion, a certified copy of 
which is herewith handed to the court, the word ” the,” 
in third line from bettom of page, is “ its,” and the words 
“ of the decree | are not in the opinion at all. 

So, instead of the words “ as of,” in the last line of 
second paragraph of p. 466, in the original is the word 
r< 

So, in line 16 from top’ of p. 467, in the original 
opinion the word ° have” is inserted between “ master ” 
and “sold.” Freenjan omitted it. 

‘ 
In all these igstances Callaghans have reprinted 


Freeman verbatim. Pretty clear evidence of copving. 
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VOLUME 43. 


Myers’ Edition. 


Cahaghans’ Edition.) 


PRELIMINARY ACT—(P. IV.) 


NOTE.—This volume was published in 1869. During 
that year an act was passed by the General Assembly 
allowing eross-errors to be assigned. Mr. Myers printed 
the act in full, prepared with the following lines written 
by Mr. Freeman, the reporter : 


Practice in the Supreme Court. Practice in the Supreme Court. 
Cross-errors allowed to be assigned Cross-errors allowed to be assigned 
in all cases. in all cases. 
NOTE.—It will thus be seen that Callaghans copied 


these editorial lines and the act verbatim; and the 
Callaghan book was published in 1878, a long time after 
the act in question had been repealed, and a new one 
materially different had been enacted as section 79 of the 
Practice act. (R. 5S. 1874, chap. 110, section 79.) 

That Myers’ book has been unlawfully used here 


will not admit of question. 


TABLE OF CASES—(P. VIII.) 

Che Table of Cases is copied literally, with the sole 
exception that the abbreviations “ e¢ a/.” in Myers’ book 
have been stricken out in the Callaghan book. 

That these pages were copied from Mvers’ book ts 
proven conclusively : 

|. By being a literal} copy, except as to the abbre- 
viations “ ef al 

2. By copying Freeman's words. 

On page 445 the case is Goodrich v. Van Nortwitck. 
In Freeman's table of cases itis Goodrich v. Van Nortwich, 
and this error is copied by Callaghans 

3. In body of Callaghans’ book, p 32, a mistake 
is made in spelling We//lets v. Paine, while the word 
“ Willetts,” in the table of cases, is correctly copied from 
Myers: book. 


Sha ne ee ae ee 


ee a), 


. 
Reus ck wing ahora 


oe 


Siete eae, SENS ir Ai ior Whalen heii, 


i 
> 
7 | 
& 
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j 


tite hbeatindastc be: 29. eaten 
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So, McConnel/, p. 99, is incorrectly spelled in Calla- 
ghans’ book with two //’s, while in table of cases it 1s 
correctly copied frdm Myers’ book, MWceCeunnel. 

So, a mistak¢ in Wetherel/ is made at page 388, 
while it is correctly copied, in Table of Cases, Hithere//, 
from Mvers’ book. 4 

Usually, Mr. Denslow has made up his table of cases 
in the numerical order in which they appear, under the 
different letters of the alphabet. In this volume that 
rule is abandoned and Freeman copied. 

These errors show, conclusively, that the four pages 


of Table of Cases Were printed from Myers 


: McDoMaALp vs. COUNTY OF MADISON 
(liead Note.) 
Page 22. 
5. Roap TAX—a school directv 
not exem Ppl. 
2. SAME—rvoad faa 
labor. MOTI 


Page 22 
, , . 
t. ROAD TAX: School directors not 
excmfpt fron 


discharged in 2. SAME: Discharge of in labor; 


McLAIN ws. WATKINS 
(liead Note.) 
, Page 24. l’age 24. 
ATTORNEY AND CLIENT —twAen re- ATTORNEY AND CLIENT : J/ermtina- 
lation ends —subsequent acts of attor- lion of that relation; attorney's 


ney. subsequent acts 


’ 


FRINK vs. PEOPLE. 
(Statement of Case.) 
The facts sufficiently appear in the The facts appear sufficiently in the 
opinion of the court. opinion 
YOUNG avs. FouTri 
(Head Note.) 


, . »_”% . > 
Page 33. Page 33. 


1 EVIDENCE—admiissions. 1. EVIDENCE: Admissions: their 
value. 
2. ADMISSIONS—when they opfer- 3. ADMISSIONS: When they operate 
ate as an estoppel. as an estoppel. 


SANFORD 7s. RAWLINGS. 
Statement of Case. ) 
Page 94. Page 9}. 
The facts of the case are stated in The facts of the case are stated in 
the opinion. the opinion. 
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" Paye 6. Page 96. 

lhe Commissioners of Highways of The Commissioners of Highways of 
the Town of Pennsylvania, Macon the Town of Pennsylvania, Mason 
County, Illinois, County, Illinois, 


;*s 
, 


John Durham. john Durham. 


NOTE.—In a foot note to this case Callaghans’ editor 
says: “ [This case is entered on the record, Fames River 
etal. v. Fohn Durham.” 


Notwithstanding this, he copies the incorrect title 
from Mvers’ book in full 


HOUSE vs. HAMILTON—(P. 187). 
Krom a certified copy of the opinion herewith handed 
to the court, it appears that Freeman, in the fifth line 
from the top of page 157, inserted the words “ the prop- 


erty, instead of the word “ it,” as written in the opinion, 


and Callaghans copied Freeman 


LAMB ws. RICHARDS 
(Head Note.) 

Page 312 Page 312. 
# REDEMPTION FROM MORTGAGE in REDEMPTION FROM FORECLOSURE 
SALE—rights of judgment creditor SALE: Aights of judgment creditor. 
2. FORMER DECISIONS—lHilliams 4. PRIOR DECIoIONS: JZhe case of 
v. Zatnall, 29 /ll. 565, considered Williams v. Tatnall, 29 lil. §5§ 3, 

and explained considered and explained. 


TODEMIER ws. ASPINWALL. 
(Statement of Case.) 
roo cree 
ee I age 402. 
lhe facts in this case are sufficiently 
stated in the opinion. 


Page 402. 
The facts in this case are stated in 
the opinion. 


roLepo, P. & W. Ry. Co. vs, FOSTER 
(Head Note.) 
Page 415. Page 415. 
1. RAILROAD COMPANIES—weg/i- 1. RAILROAD COMPANIES: WMNegéi- 
gence of —for not sounding a bell or gence in not sounding a bell or 
whistle at street crossings. whistle on approaching a_ street 
CYOSSINE. 

[n an action against a railroad com- In an action against a railroad com- 
pany for stock killed by one »* itsloco- pany for 4iliing a cow by a locomo- 
motives, near a street crossing, while tive e#gine, near a street crossing, 
running ove of its trains through the while running through am incorporated 
cor porate limits of a town, Ae/d, that town ; Ae/d, that if ¢Ae injury occurred 


if such injury occurred before the train before the train reached the street, and 
reached the street, and the bell or 
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whistle of the locomotive was not 
sounded, as required by the’ 3°74 sec- 
lion of the general railroad act, then, 
under the statute, the company was 
guilty of negligence, avd liable for 
injury occasioned thereby. 

3. SAME—wdhen injury occurs ata 
place where the statute reguires no 
signal, common law governt. 


s. NEGLIGENCE — when not a 
question of fact. 


neither the bell zor whistle was sound- 
ing, as required by the statute, the 
company was guilty of such negligence 
as would render tt liable for the injury 
caused thereby. 


2. SAME: IVhen Qn injurv occurs at 
a place where no signal ts required 
by the statute, the common law gov- 
crys. 

3. NEGLIGENCE /Vhen a question 
of fact, and when of law. 


NOTE.—No two writers could write so near alike 
unless one had the w®rk of the other before ‘him when he 


a 
wrote. 


The language of the court, page 417, reads: 

“ But it does not appear that the bell was not ringing 
or the whistle sounding when she was first noticed and 
the train was approaching. If the collision occurred 
before the train reached the street, then, under the stat- 
ute, the company was guilty of such negligence as would 
render it liable for the injury which resulted from such 
negligence.” ' 

Page 456 Page 4506. 


The State of Illinois Che State of Illinois 


, 


lames M. Allen. 


James M. Allen. 


Same Same 


Charles Atkinson Charles Atkinson 


NoTEeE.—Callaghass have here copied from Myers’ 

book literally. 
. . - J ‘ 

opinion as filed and retorded, and herewith handed to the 


Now,’ turn to the certified copy of the 


court, and the title of the case is: 
STATE OF ILLINOIS 
iS. 
J. ATKINSON AND 


J. M. ALLEN. 
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Again, at end of third paragraph of the opinion, 
where the Session Laws of 1861 are cited, Freeman added 
“ p. 244,” which is not in the opinion. Callaghans copied 
freeman. 

In fourth line from top of page 460, Freeman uses 


? 


the character and figures “ $100,” while in the opinion it 
is written “one hundred dollars.”” Callaghans copy 
Freeman : 

Again, in seventeenth line from top of p. 460, after 
the word “ dollars,” the words “an acre” occur in the 
opinion. Freeman struck them out, and Callaghans copy 
freeman. 


HANNA ws. RATEKIN—(P. 463). 
The statement of facts in Callaghans’ book is almost 
a literal copy from Myers’, except transpositions. It was 
evidently taken from the report in Myers’ book. 


DICKSON Zs Topp 
(Head Note. } 
Page 504. Page 504. 
tr. RES ADIUDICATA—wAal consti- (2) RES ADIUDICATA. 
lutlés 


2. PURCHASERS fendente Lite (1) PURCHASER fendente ite; is 
bound by the judgement er decree ren- bound by the judement or decree. 
de ed. 


VOLUME 44. 
Myers’ Edition Callaghans’ Edition 
MILLS os. GRAVES. 
(Head Note.) 


Page 50. Page 50. 
EK JECTMENT—convevance by plain- EJECTMENT : LE ffect of conveyance 
tiff pendain gy suit. by piainnuf pend ie the action. 
CHicaco & N. W. Ry. Co, vs. DEMEN’ 
(lLiead Note. ) 
Page 74. | Lait Page 74. 
1. NEW TRIAL—-verdict against NEW TRIAL: Verdict against the 
the evidence. evidence. 
». INSTRUCTIONS — omissions INSTRUCTIONS: Omissions in sup- 


therein vbrnated by the pi 00}. plied Ay the evidence 
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THEY 7s. 


Page fo. 
NEW TRIAL—Verdict agatnst the 
evidence. 


M AHONY ? 


(Statement 


Page 2°9. 

This was an action in assumpsit, 
brought in the court below by the de- 
fendants in error against ¢he plaintiff 
in error, ¢o recover for a quantity of 


”% 


SPALDING. 
Page 50. 


NEW TRIAL: Verdict contrary to the 
eviden < 


- DAVI 
of Case. } 


Page 2 9 

Assumpsit, by defendants in error 
against plaintiff in error, for the price 
of a quantity of cheese, alleged to 
have been sold by plaintiff to defend- 


cheese, alleged to have been sold fo ant, under a contract made at Chicago, 
Aim under a contract made with Aim in Cook County. The defendants’ 
in Cook County. The defencant re-_ residence was in LaSalle County, but 
sided in LaSalle County, and was sued the suit was commenced in Cook 
in Cook County, and process ,sev¢ te County, and the process served on the 
and served upon him in ‘WaSalle defendant in LaSalle County. The 
County. The question, ¢herefore, of only question is as to the jurisdiction 
the jurisdiction of the court below of the court below. 

over the defendant, is the sale question 

presented. 

NOTE.—The statément in the Callaghan book is 
manifestly taken from Myers’ yolume. The paragraph is 
divided into exactly the same number of sentences, and 
the identical idea is conveyed in each corresponding sen- 
tence. 

If the court will take the statement in Myers’ book 
and his pen, he will see how easy it was for Mr. Denslow 
to change it as he did change it. The changes made 
were merely verbal, the principal part of Freeman’s lan- 
guage being retained. 


Hoy vs. Hoy—(P. 472). 

In the certified copy of the opinion of the court, here- 
with handed tothe court, a sentence on page 2 reads thus: 

“In the case under consideration the sum is specific 
and certain, etc. 

Freeman printed it thus: 

“ In the case under.consideration the sum is specified 
and certain, etc., and Callaghans copied Freeman. 
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KILEY vs. BREWSTER—(P. 188). 

The first line of the second paragraph from the bot- 
tom of page 188, reading “Vert. what was the intention,” 
etc... reads “.Vo¢ what was the intention,” etc., in the 
opinion, as appears from the certified copy herewith 


handed to the court, and Callaghan copied Freeman. 


LEWIS vs. PEOPLE—(P. 454). 

[he words “ ¢hey may,” in line 18 from top of page 
455, were substituted by Mr. Freeman forthe word “ to ” 
in the opinion. 

So, in line 12 from top of page 455, the word “ the” 
in the opinion was changed to “this ” by Mr. Freeman. 

In line 13 of same page, afterthe words’ 7he People,” 
the words “ not reported” occur in the opinion. Freeman 
struck them out and inserted “ 38 Ill. 514." 

In each instance Callaghans followed Freeman, and 
not the official opinion. 

Then, in the conclusion of the opinion, the words 
‘and the cause remanded,” which occur both in the 
original opinion and in Freeman, are omitted in Calla- 


ghans’ book. 


[ hand up a certified copy of opinion, which shows 
all these points. 
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VOLUME 45. 


(Myers Edition 


Callaghans’ Edition.) 


LATHAM 7s. SMITH. 


(Statement of Case. ) 


Page 20. 
This is ‘Ae same case referrea @® in 
the preceding opinion, which upor? be- 
ing remanded, was again tried in the 
court below, the trial resulting as be- 
fore, in favor of ‘he defendant, and 
the plaintiff appealed to this court. 
The principal question arising on the 
record is whether the Congress has the 
power fe reguire that an instrument 
shall be stamped, as a condition pre- 
dent to its admissibility in evidence in 
a State court. 
§ 


Page 29. 
/ he case reported in the pages im- 
mediatelypreceding, having been again 
tried in the court below, and verdict 
and judgment having again been ren- 
dered for the defendant, was again 
brought to ¢Ais court by appeal, the 
guestion for determination being 
whether Congress is authorized to en- 
act a law reguiring an instrument to 
be stamped, as a condition precedent 
fo its admissibility tn evidence ina 
State court. 


NOTE.—It must be, apparent, upon a mere cursory 


view, that Callaghans’ editor prepared his statement from 


Freeman's. 


By taking a pencil the court will see how 


perfectly easy it is to make the changes, so as to produce 


the statement in the Callaghan book 


I hand up a certifted copy of the opinion, which 


shows that the Judges dig not prepare statement of facts. 
Had the statement been prepared by the court, the same 
statement would have appeared in both of these books. 
The statement being Mr. Freeman’s work, it became 
necessary for Mr. Ewell or Mr. Denslow to mutilate it, so 
as to mislead the court. 

It is evident, on the face of the report, that Myers’ 
volume was the only source from which Callaghans’ edi- 


tors reprinted this case. , 
é 


STONER vs. SHUGART. 
(Statement of Case. ) 
ci + Page 77. os : ; Page 77. 
The facts are sufficiently stated in Che case is sufficiently stated in the 


the opinion. opinion. 
; 


ALDERSON 
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2's. EN NOR, 


(Head Note.) 


Page 128. 


2. SAME—/or money had and re- 


ceived ; when may be bought. 

An action for money had an re- 
ceived may be maintained, whenever a 
party has obtained money from an- 
other, which in equity and good con- 
science he ought not to retain, etc. 


Page 12°. 

2. SAME: For money had and re- 
ceived, 

An action for money had and re- 
ceived may be maintained, whenever 
the defendant has obtained money of 
the plaintiff, which in equity and good 
conscience he has no right to retain. 


NOTE.—Here is a palpable case of piracy. 


Compare, also, No. 4 of the head note in each vol- 


ume. The difference arises mainly from transposition by 


Callaghans’ editor. 


MERWIN cvs. CITY OF CHICAGO 


(Head 


Page 134, 

4. Where a municipal corporation 

is summoned as a garnishee, it may be 

discharged on mere motion, and with- 

out answer, at any time after process 
ceased 


Note. } 


Page 134. 

2. A municipal corporation sum- 

moned as a garnishee, may properly be 

discharged on motion, without being 
or having been required to answer. 


NOTE.—lIt is perfectly easy to see how the alterations 


were made by Callaghan’s editor. 


BOYNTON vs. WICKER—(P. 137). 
(Statement of Case.) 

All that is necessary is to compare the two state- 
ments of facts, to see that all that Callaghans’ editor did 
was to change a few words and make a few transpositions. 
Other than this the two statements are identical. I do 
not quote it, on account of its length. I respectfully ask 


the court to read them. 


WiINsLow os. NEWLAN. 
{Head Note.) 


: Page 145. ; Page 145. 
2. The refusal of the court to dis- 2. Where the court refused the 


miss a suit at the instance of a co- motion of a co-plaintiffto dismiss the 
plaintiff, cannot be assigned as error suit, this cannot be assigned as error 
by the defendants. by the defendant 


NOTE.—It must be apparent from a mere comparison 
| 


of these notes, that Callaghans’ editor used Freeman's 
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note. More especially is this so when I state that the 
court did wot decide the point here asserted by both re- 
porters. This will be perfectly apparent by reading the 


first six lines of the opinion. 


FANT 7 PHE PEOPLE 
(Head Not 


Page 260. Page 260. 

JURISDICTI N—concurrent un- 4. SAME: Concurrent purisdic- 

der the State laws and under city or- tion over an ffense in State and mu- 
dinatnces. nicipal authoriti 

The fact, that under the charter of The fact that, under the charter of 


a city an offense had been prohibited a city, an offense has been prohibited 
by ordinance, and that the accused by rdinance, and that the accused 
could have been prosecuted fora vio- could have been prosecuted for a vio- 


lation of the ordinance. forms no de- lation of the ordinance | } forms 
fense toa prosecution under the State no defense toa prosecution by mdict- 
law .. ment under the State law 


NOTE.—The language of the'opinion on this point is, 
“ The fact, then, that under thé: charter of the city of 
Joliet, this offense had been prohibited by ordinance, and 
that the accused could have been prosecuted for a_ viola- 
tion of the ordinance, forms no defense to this proceed- 
a. CF. 26%.) j 

While this note is, to a certain extent, copied from 
the opinion, comparison shows that Callaghans’ editor has 


copied Freeman much closer than he has the opinion 
‘ 


‘4 
HAGUE ws. PORTER 


(Head Notes. 'é 


Page 315. Page 318 

1. EjJeCTMENT — plaintiff must 1. @jJECTMENT: Flaintiffy must 
recover on the strength of his own recover, if at all, on the strength of 
title. his oven title 

2. CLERKS OF COUNTY CoURT:;- >? CLERKS or County Cour’ 
SHCECEI SOT S of the clerks of the ( ‘Ou ty IMCCESTS OF: of Clerks f County Ci ik 
Commissioners’ Courts. missiomers’ Courts. 

3. SAME— power to appoint depu- 3. SAME: ./a1 ippoint de puti 
fies. ; 

4. SaME —cé¢? ti ft: ates of mMagi.- 4 SAME : May make certificates 
tracy. of magistract 


Perfectly plain cases of piracy 
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HALE 7s. 


TOWNE. 


(Head Note.) 


Page 493. 
~~ 1. CHANCERY—S/eading in. 


4 pr ; . 
All gation ard pr IIT Ss pitst Corre- 


. 


Page 493. 
EVIDENCE: 
must correé- 


ANID 
proofs 


1. PLFADINGS 
Ald: gations ai nad 


spond spond. 
- 2. SAME—decree in — must con- 2. Decree: Wust mform to 
form to praver Of the Aili. Praver 
3. JUDICIAL SALES—the power of 3. MorxtGaces: Power ef sale 
sale conferred in a mortgage must be in, must be strictly pursued. 
strictly pursued 
NOTE. —Unquestionably a clear case of piracy. 
VOLUME 46 
Myers Edition Callaghans’ Edition 
+. “ 
RA BULLOCK 
(Head Note.) 
. , Page 64. Page 64. 
NEW TRIAL—terdict against th New Tria: Verdict against evi- 
eradence LEnce 
SMITH os. BROWN 
yA (llead Note. 
Page 1 6. | Page 1 6. 
NEW TrRiaAL—when will not be New TRIAL: ll Aen not cranted. 
‘ rani¢eda 
’ : : ‘ s 
Appeal from the Superior Court of Appeal from Superior Court of 
-) Chicago Chicago 
LLsTON vs. KENNICOTS 
7 Page 207. - | Page 207. 
Phis case was again brought before lhis case was again brought before 
this court, at the September term, this court, at the September term, 
1868, upon a petition tor re-hearing, 1363, upon a petition tor re-hearing, 
presented by the counsel for appellees, presented by the counsel for appellees, 
on the ground that their defense asto on the ground that their defense as to 
theeast third of the lot in controversy, the east third of the lot in controversy, 
Y although not maintainable under the although not maintainable under the 
limitations act of 1529, Was so under limitation act of I530, Was so under 
, that of 1335. In denying the petition that of 1835. In denying the petition 
the court delivered the tullowing ad- the court delivered the following ad- 
ditional opinion : ditional opinion : 
; 
NoTE.—This is a literal copy of Freeman's editorial 
; note. The piracv is incontestible in this case 
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LYON vs. KOBBINS. 
(Head Now 
5. JUDGMENTS—wzolt liens in th 2 JupGMENTS: WNot liens in the 
order of their rendition upon the ord of their dates, on property fraud- 
property fraudulently conveyed before ule atly conveved before they were ren- 
they were obtained. dered. 
NOTE.—The piracy here is*obvious to the most cas- 


ual observer. 


PALMER vs. BOARD OF SUPERVISORS, ET* 
(Foot Not: } 
9 
Page 440. , Page 440. 
*To be reported in 47th Illinois. To be reported in 47th [linois. 

NOTE.—This is an unquestionable case of piracy, 
because at the time Callaghans’ book was published, the 

47th Illinois had already been pliblished fen years. 


GRANT vs. GREEN—(P. 470) 

After the words “ County Gourt,” in line 5 from top 
of page 470, the words “ of Jefferson county ” occur in 
the opinion. Mr. Freeman, by mistake, omitted. them, 
and Callaghans copy the mistake. 

(See certified copy of opinion herewith handed tothe 
court.) 


CITY OF BLOOMINGTON vs. WAHL—(P. 492.) 

In line 8 from bottom of page 492, after Rumpff, the 
words “ decided at the September Term, 1867,” occur in 
the opinion. (See certifed cqapy herewith produced.) 
Mr. Freeman changed them to 445th Ill. go, and Calla- 
ghans copied Freeman. 

Nore.—The defendants ndvertiaed in their catalogues, circu 
lars, and price list calendars of their pwn publications, thus: 

“ Freeman’s Reports, 32 to 46 Iil., 1863 to 1868,” 

Adding that they “are re-reported and annotafé@d, ’ that “the edito 
rial work has been done by Hon. J. M. Bailey, Levi North, Prof. 
V. B. Denslow, and M. 1D. Ewell, of the Union College of Law, 
Chicago. (See circular list of “heir own publications introduced, 
which should appear with the deposition of B. Callaghan. ) 

If they had truthfully “re-reported,” why did they not adver- 
tise them as Bailey’s Reports, Denslow’s Reports, etc., and not 
Freeman’s books, published by aa "SP 

But a year after the supplem al bill was filed, they cunningly 
pasted a slip covering that line in their Catalogue ; but they could 
not recall the Circulars distributed during the years 1877 to 1882. 
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STATEMENT OF THE CASE. | 

: 

This is an appeal from a decree of the Circuit court of 1 

the United States for the Northern district of Illinois, | 
whereby appellants were adjudged to have infringed the 

copyright claimed by appellee in volumes 32 to 46, in- f 

clusive, of the reports of the Supreme court of the State 
of Illinois, and awarding damages for such infringement. 

December 17, 1877, the appellee, Eugene B. Myers, | 

. , . , ; . a : 4 

filed his original bill of complaint in the Circuit court | 


against appellants, who constituted the firm of Callaghan | 
& Company, law book sellers and publishers, together with : 
Marshall D. Ewell and V. B. Denslow as defendants. 
The bill avers (Record, page 2) that from August 1, 


1865, to January 1, 1868, Myers was engaged in the 
business of publishing law books in Chicago, in partner- 
ship with Horace P. Chandler, under the firm name of E. 
B. Myers & Chandler; that during that period the firm 
became the proprietors of the reports of the Supreme 
court of Illinois, reported by Norman L. Freeman, in- 
cluding volumes 32 to 38, both inclusive, and, as such 
proprietors, desiring to secure a copyright upon each of 
the volumes as published, they deposited in the office of 
the clerk of the District court of the United States for 
the Northern district of Illinois a printed copy of the title 
of each volume in advance of publication, and within 
three months after the publication of each volume they 
deposited in the office of the clerk a copy of the volume, 
The dates of the deposit of the titles and of the publica- 
tion of the different volumes are not stated in the bill, but 
the date of the deposit of the printed copy, after publica- 
tion, is averred in each instance. ‘The bill avers that the 
volumes were prepared by Norman L. Freeman, who 
was the official reporter of the court, each of them con- 
taining head notes and other original matter prepared by 
the reporter, many of the cases containing statements of 
fact and other matter prepared by him, and each volume 
containing a table of the cases decided; that the firm of 
E. B. Myers & Chandler purchased from Freeman all his 
proprietary rights in the books, paying him a large 
consideration therefor, he agreeing that the firm should 
have the copyright of the. volumes, the publishers divid- 
ing the decisions and accompanying matter into volumes 
and arranging the paging of the volumes. It is alleged 
(page 5) that on June 13, 1868, Chandler sold and as- 
signed to Myers all his interest in the books and copy- 
rights by a written assignment duly acknowledged and 
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recorded, whereby Myers became the sole proprietor of 
the copyrights of volumes 32 to 35, inclusive. It is also 
averred that between June, 1868, and October, 1869, 
Myers was the proprietor of volumes 39 to 46, inclusive, 
of the Illinois Reports; that before publication he depos- 
ited with the clerk of the District court a printed copy of 
the tithe of each volume, and after publication deposited 
in the clerk’s office a copy of each volume. The dates 
of the deposit of the title pages and of the publication 
are not given, but the dates of the deposit of the printed’ 
copy with the clerk are alleged in each instance. It is al- 
leged (page 8) that Myers purchased from Freeman all 
his proprietary rights in each of the volumes 39 to 46, 
inclusive, paying him a_ large consideration therefor, 
Freeman agreeing that Myers should have the copyright. 
It is alleged that in July, 1877, Myers reprinted volumes 
37 and 38. The bill claims the exclusive right to the ar- 
rangement of each of the volumes, to the head notes, ar- 
rangement of the pages, the division of the opinions into 
separate volumes, tables of cases cited and decided, the 
arrangement of the decisions with the accompanying | 
matter, tables of cases reported and indexes, and the ex- 
clusive right to all of the books, except the matter con- 
tained in the opinions of the judges. 


The bill charges that defendants, with full knowledge 
of complainant’s exclusive right, attempted to buy the 
same of complainant, but refused to pay the price asked 
by him, and thereupon proceeded to reprint and publish- 
volumes 32 'to 38, inclusive, preparing their books from 
those of complainant, without procuring the matter from 
the original sources, making only colorable changes, and 
that defendants’ volumes are imitations of complainant’s 
and piracies upon his copyrights. The bill also charges 


that defendants threaten to publish volumes 39 to 46, in- 
clusive. The bill prays (page 10) an injunction against 
publication, a forfeiture of the infringing volumes, an ac- 
counting as to the number sold and damages for the un- 
jawful publication. 

Answers were filed by the defendants Ewell (page 14) 
and Denslow (page 26), disciaiming any interest in the 
publication. It is conceded that Ewell and Denslow were 
merely employed as editors, having no pecuniary interest 
in the publication, other than their compensation for edi- 
torial services, and that appellants, who constitute the firm 
of Callaghan & Company, are the sole proprietors of the 
alleged infringing volumes. 

The appellants, Callaghan & Company (page 15), 
filed a demurrer to so much of the bill as prayed a dis- 
covery and an accounting, upon the ground that as appellee 
sought by his bill to enforce the penalties and forfeitures 
prescribed in the act of Congress concerning copyrights, 


they could not be compelled to make any discovery which > 
might subject them to such penalties and forfeitures. A’ 


hearing was had upon this demurrer before Mr. Justice 
Harlan, and July 1, 1878 (page 28), he entered an order 
sustaining the demurrer and overruling complainant’ s x- 
ceptions to the answer of the defendant Ewell, disclaiming 
any interest in the volumes in question. 

February 13, 1878, Callaghan & Company filed their 
answer to the original bill( page 16). The answer puts com- 
plainant upon strict proof as to the proprietorship by the 
firm of E. B. Myers and Chandler of volumes 32 to 38. 
It admits that they filed a printed copy of the title of 
volume 32 before publication, and that on January 13, 
1866, they deposited a printed copy of the book with 
the clerk, but denies that the deposit was made. within 
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three months after publication, and avers that it was not 
made until after a period of more than three months had 
elapsed from the date of publication. It denies that the 
firm deposited a printed copy of the title of volume 34 
with the clerk before publication. As to volumes 33 and 
35 to 38, inclusive, the answer puts complainant upon 
strict proof as to the deposit of the titles in advance of 
publication, and the printed copies within three’ months 
after publication. ‘The answer calls for strict proof as to 
the purchase, by the firm of E. B. Myers & Chandler, of 
freeman’s interest in the volumes, and as to the sale and 
assignment by Chandler of his interest in the copyright. 
As to volumes 39 to 46 inclusive, the answer puts com- 
plainant upon strict proof as to his proprietorship and the 
filing of the printed copies of the title pages in advance of 
publication, and the deposit of the printed copies thereaf- 
ter, and the purchase from Freeman of his interest in the 
volumes. 

The answer denies the exclusive right of the complain- 
ant to publish any of the books, for the reason that they 
are common and public property, forming part of the law 
of the State of Illinois,and as such not susceptible of copy- 
right, or in any manner literary property in which a pri- 
vate’ citizen can have a monopoly under the act of Con- 
gress regulating copyrights. It avers that Freeman’s 
labor upon the volumes was done by him in his official 
character as reporter of the decisions of the Supreme 
court of Illinois, a public office then existing under the 
laws of the state, to which Freeman had been duly ap- 
pointed, and that the result of his labor as such reporter 
was common and public property, not susceptible of copy- 
right, or of private literary ownership, within the meaning 
of the act of Congress regulating copyrights. 


The answer denies the exclusive right claimed in the 
arrangement of the volumes and pages, the arrangement 
of the decisions and accompanying matter, either as an 
entirety or as to any elements thereof. It admits that ne- 
gotiations were had with complainant concerning the 
purchase of his interest in volumes 39 to 46, inclusive, 
consisting of the stereotype platés and printed stock of 
these volumes, but that no price or value was attached by 
either party to the pretended copyright in volumes 32 to 
46, which was intended to be “thrown in,” if such sale 
were consummated. 


The answer admits the republication, by defendants, of 
volumes 32 to 38, using the opinions of the Supreme court, 
as published by complainant, but avers that they have 
been corrected in various errors, and denies ‘that defend- 
ants’ volumes have been prepared from complainant’s, ex- 
cept in so far as complainant’s books are free to the use 
of all persons, and denies the making of colorable changes, 
averring that the statements of fact and syllabi in defend- 
ants’ volumes are wholly original, and where an apparent 
resemblance occurs, it is due to the fact that in both cases 
they have been drawn from the opinions of the court, and 
denies any piracy or infringement. The answer admits 
that defendants have had under consideration the republi- 
cation of volumes 39 to 46, but denies that they have been 
published. 

The answer further alleges that for many years prior 
to the filing of the bill complainant had wholly abandoned 
volumes 32 to 38; that his stereotype plates and stock of 
these volumes were destroyed in October, 1871, and 
none of the volumes were ever produced by him until 
July or August, 1877, when he reprinted volumes 37 and 
38; that prior to that time he had repeatedly announced 
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to defendants, and to the legal profession, that he should 
never reproduce these volumes; that defendants had noti- 
fied him of their intention to republish the volumes, long 
prior to such republication, and from time to time, as the 
work progressed, during 1877, they notified him of the pro- 
gress of the work, and negotiations were had with him 
during that summer for an exchange of such volumes, so 
being republished, for his volumes 39 to 46; during all 
which period, and down to the filing of his bill of com- 
plaint, he never in any manner objected to such republi- 
lication, but always appeared to acquiesce therein, and 
encouraged defendants to proceed, whereby they were led 
to believe that such republication was with his full and 
complete consent. They therefore insist that he is 
estopped by reason of his conduct from the relief claimed 
in his bill. 

The case was referred to a master to take proofs upon 
complainant’s motion, for a preliminary injunction, 
and the master reported (page 28) against the granting 
of such injunction. The original bill, as to volumes 32 
to 38, came on for final hearing before Judge Drummond, 
and on February 10, 1881 (page 31), he rendered an 
opinion finding defendants guilty of infringement, as to 
these volumes, and on the same day (page 37) a decree 
was entered in accordance with his opinion, finding com- 
lainant to be the owner of the copyright of volumes 32 to 
38; that defendants had infringed these volumes, and 
awarding an injunction and a reference to Henry W. 
Bishop, master, for an accounting. The decree also pro- 
vides (page 38), “ That the defendants last named (the 
firm of Callaghan & Company) may be examined in 
regard thereto, and that they may be required to produce 


their account books and papers.” By the same decree 
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leave was given to complainant to file a supplemental bill 
as to volumes 39 to 40. : 

February 13, 1881, Myers filed his supplemental bill, 
charging that defendants, since the filing of the original 
bill, had published and sold volumes 39 to 46, inclusive, 
except volume 40; that in making such volumes they had 
used complainant’s books without resorting to the records 
of the Supreme court, copying complainant’s matter, 
making only colorable changes therein, and that defend- 
ants’ volumes were mere imitations of and piracies upon 
complainant’s. The supplemental bill prayed an injunc- 
tion and damages. 

June 22, 1881 (page 50), Callaghan and Company filed 
their answer to the supplemental bill, admitting the pub- 
lication by them of volumes 39 to 46, except volume 40, 


denying their intention to publish volume 40, and denying 


that the vulumes so published by them were copied from 
complainant’s. The answer admits that these volumes 
embrace the opinions of the court, as taken from the vol- 
umes reported by Freeman, and avers that they were in 
all cases carefully compared with the original opinions of 
the court on file, and corrected, and, except as to the 
opinions, denies that defendants have used complainant’s 
books or copied therefrom, and avers that the matter was 
obtained from the original records of the Supreme court 
of Illinois, at Springtield, Mt. Vernon and Ottawa, and 
was arranged, compiled, prepared and edited wholly by 
the original labor of their editors employed for that pur- 
pose, and avers that defendants’ volumes are new and 
original productions, with new and original tables of cases, 
head-notes, statements of fact, abstracts of briefs of coun- 
sel, corrected opinions, foot-notes and indexes. 


The defendants Ewell and Denslow (page 53) an- 
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swered the supplemental bill, disclaiming all interest in the 
publication of the volumes in question. 


After a hearing upon the merits of the supplemental 
bill, and upon December 7, 1883, (page 62) Judge 
Drummond rendered an opinion finding defendants guilty 
of infringement as to volumes 39 to 46, excepting 
volume 40, and on March 3, 1884, (page 70) a decree . 
was entered, in accordance with this opinion, finding that 
the complainant was the owner of the copyright in 
volumes 39 to 46; “that the said defendants have in 
some particulars infringed the said copyrights of the 
Illinois reports,” and directing a reference to John I. 
Bennett, master, for an accounting as to the profits, de- 
fendants being required to produce before the master 
their books of account and papers, relating to the publica- 
tion and sale of the volumes. 


The history of defendants’ publication of the volumes in 
question, may be summarized as follows: In the year 1877 
Myers and the firm of Callaghan and Company were, and 
for many years prior thereto had been, rival publishers of, 
and dealers in, law books in the city of Chicago. Myers 
claimed the ownership of the copyrights of volumes 32 
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to 46 of the Illinois reports (page 104). Appellants 
claimed the copyright of volumes 1 to 31, and the printed 
stock of such as were in existence, (page 131). Mr. 
Freeman, the reporter, owned from volume 47 to the end 
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of the series. Appellee’s stereotype plates of volumes 32 
to 38 were burned in the great Chicago fire, of October, 
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1871, and from that time down to the publication of ap- 
pellants’ edition of these volumes, they were out of print | 
and very scarce, and could only be had at second hand at 
large prices. Appellee had repeatedly refused to repub- 
lish them, upon the ground that there was no profit in 
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such republication, (pages 133, 270 to 273, 284). Ap- 
pellee had a few copies of some of these volumes in a 
bindery at Albany, when the fire of October, 1571, oc- 
curred, which were all of his printed stock saved from 
that fire. In February, 1877, appellants, under contract 
with Freeman, acquired control of his volumes from 47 to 
the end of the series, {page 131), and were desirous of 
putting complete sets of Illinois reports upon the market. 
As early as the spring or summer of 1876, interviews 
were had between the two houses, in which appellants 
advised Myers of their intention to republish volumes 32 
to 38, he stating, (page 133) that he would not repub- 
lish them. These interviews continued during the year 
1876 and as late as June, 1877. Various propositions 
were considered looking toward the sale of Myers’ prin- 
ted stock of volumes 39 to 46, and the interest which he 
claimed in volumes 32 to 46, but no sale was effected. 
February 24, 1877, (pages 135 and 169) Callaghan & 
Company caused an advertisement to be published con- 
spicuously in the Chicago Legal News, announcing their 
republication of volumes 19 to 38, the advertisement an- 
nouncing that the volumes were then in press, and a circu- 
lar, containing similar information, was sent to the profes- 
sion throughout the state. They immediately began the 
printing of the volumes, which were completed and pub- 
lished in the following order (page 141), during the year 
1877: May 31, volume 32; July 14, volume 33; August 
24, volume 37; August 28, volume 35; September 15, 
volume 34; October 6, volume 38; November 19, volume 
36. Copies of each of these volumes were procured by 
Myers as fast as they were published (pages 115 and 
141). As late as June, 1877, an interview was had be- 
tween the parties, at which further efforts were made for 
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the purchase of appellee’s interest, but without avail. At 
this interview Myers was apprised by Callaghan and 
Company (page 115) that they were reprinting volumes 
32 to 38, and he had already seen and procured volume 
32, which was then published, and had seen the circular 
advertisement of Callaghan and Company (page 110) an- 
nouncing their reprint as early as February or March, 
1877. Appellants testify that at the June interview, as at 
previous interviews (pages 137, 138, 140), Myers pro- 
posed to sell to them his volumes 39 to 46, at the same price 
at which they would furnish him their reprints, including 
volumes 1 to 38, which they declined. It is claimed by 
Myers that in his conversations with Callaghan and Com- 
pany, concerning an exchange, volumes 32 to 38 were 


never mentioned (page 362). During all this period the . 


places of business of the two houses, in Chicago, were in 
close prox'mity, and the firms were in constant, and some- 
times daily, communication in the course of their business, 
each procuring books from the other, as the demands of 
their customers might require. Both Myers and his em- 
ployes frequently inquired of appellants as to the condition 
of their reprinted volumes, and were constantly advised 
of their condition from time to time, as the work pro- 
gresséd during the summer of 1877 (pages 140, 197, 198, 
288 and 291). 


About March, 1877, Myers issued a circular to the book 
trade (pages 309 and 310), giving a list of his publica- 
tions, including the following: 


“Tllinois Reports, volumes 32~38; per vol., $6.00.” 


About the same time he issued a circular to the pro- 
fession (pages 329 and 330), in which he includes 
“ Illinois reports (19 to 38 inclusive) reprinting.” It is 
claimed by Myers that these were intended as announce- 
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ments of the republication by him of volumes 32 to 38. 
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It is contended by appellants that these circulars 


merely refer to their own republication of the volumes 


ao ” 
os ‘< 


in question, and that they indicate Myers’ approval of such 


republication. These circulars were never seen by 
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appellants, or by their employes, until after the filing of 


the original bill. Myers did, in fact, republish volumes 


37 and 38 in the summer of 1877, and the appearance 
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of the volumes was the first information received by ap- 
pellants of any intention upon the part of Myers to re- 
publish. 


During the entire period in controversy, and down to 
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the time of the filing of the original bill of complaint, 
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December 17, 1877, appellants and their employes 
all testify that they never heard any objection or 
complaint of any nature made by Myers touching 
their republication of volumes 32 to 38. Bernard 
Callaghan testifies (page 175), that at the June in- 
terview of 1877 Myers stated “that he did not 
care what they did with 32 to 38, inclusive; that what he 
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cared about was the volumes of which he had stock and 
stereotype plates of, namely, 39 to 46.” This is denied 
by Myers (page 362.) Andrew ‘P. Callahan testifies 
(page 144) that he never heard any objection from any 
source, directly or indirectly, to their reprinting volumes 
32 to 38 until the filing of the bill, arfd that the effect pro- 
duced upon his mind by his various interviews and con- 


“ese 
— ‘ , 
* 


a aes wt 
SS he ae 
% ai 


=) tee Pee 
th 
5 


versations with Myers as to their publication of volumes 
32 to 38 was that he was induced to believe that Myers 
wanted it done. George W. Beck, an employe of Calla- 
ghan & Company, testifies (page 288) that in an interview 
with Myers in May, 1877, the latter stated that if Calla- 
ghan & Company reprinted 39 to 46 he would * put a rod 
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in pickle for them,” but that he made no objection to the 
reprinting of volumes 32 to 38. George L. Myers,a son 
of appellee, testifies that he overheard a conversation be- 
tween his father and one of appellants, in which his 
father stated (page 342) that if he (Callaghan) “in- 
fringed on his rights he would make it hot for him.” 

December 1, 1877, two weeks after the last of appel- 
lants’ volumes 32 to 38 had appeared, and sixteen days 
before the filing of the bill, Myers wrote the following let- 
ter to Callaghan and Company: 


« Cuicaco, December 1, 1877. 
“ Messrs. Callaghan and Company. 

“GENTLEMEN: I have your note of this date com- 
plaining because I charge you $5 per volume for my re- 
prints df the Illinois Reports. My best answer seems to 
be that you did a month ago, without notice, advance 
your price to me to $7.50 per volume on Vols. 1 ( Breese) 
to 38, inclusive. You also did, without notice or cause, 
advance your charge to full retail price for Moore’s Jus- 
tice. | 

“] have no right to question your mode of transacting 
your business, nor will I permit you to question mine. 

“ Resp’y, 
“«F. B. Myers.” 


No proof was offered of the purchase by Myers and 
Chandler from Freeman, the reporter, of his proprietary 
rights in volumes 32 to 38, as alleged in the bill, or of any 
agreement between Freeman and the firm, concerning the 
copyright of the volumes, or of the alleged sale and as- 
signment by Chandler to Myers of his interest in volumes 
32 to 38. No proof was offered in support of the allega- 
tions of the bill, concerning the purchase by Myers from 
Freeman of the proprietary interest of the latter in vol- 
umes 39 to 46. 
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No proof was offered as to the date of the publication of 
any of the original volumes 32 to 46. For the purpose of 
proving the date of filing the titles of the respective 
volumes, appellee offered in evidence certified copies from 
the records of the District court of the United States for the 
Northern District of Illinois, signed by William H. Brad- 
ley, clerk of that court, and attested with the seal of the 
court, showing the deposit in his office of the titles of the 
different volumes, (pages 497 to 507.) At the bottom of 
the certificate concerning the filing of the title of volume 
32 (page 498), after the clerk’s certificate and seal of the 
court, the following memorandum appears: 

* Work deposited Jan’y 17, 1866. 


«Ww. H. BRADLEY, 
“ CPh.” 


’ 


é 
Similar memoranda appear in the same place at the. 
bottom of each of the other certificates, concerning the | 


filing of the titles. None of these memoranda are certi- 
fied by the clerk, or attested by his official seal. No 
proof was offered as to the genuineness of the signatures 
to these memoranda, and aside from the memoranda 


themselves, no proof whatever was offered as to the dates 


of the deposit with the clerk of the printed volumes. To 
the introduction of each of these memoranda, purporting 
to show the date when the volumes were deposited, ap- 
pellants objected (page 497) on the ground that they 
constituted no part of the clerk’s certificate, but were 
mere anonymous statements, with no proof as to when 


_or by whom they were made, and that they were wholly 


incompetent to show the date of such deposit.. This ob- 
jection was overruled by the court, to which ruling appel- 
lants excepted. 

Appellants also objected to the intreduction of the cer- 


eA. NEBR ante 


— ee 


pe es 


tS 


tificate to volume 34 (page 497), upon the ground that, 
even if the memorandum at the bottom of the paper was 
competent to show the date when the volume was depos- 
ited, then such deposit was made at the same time with 
the deposit of the printed title, viz: October 23, 1866, 
and that it did not, therefore, appear that the title was 
filed in advance of publication, and the work deposited 
after publication, as required by the act of Congress, 
and that the paper was therefore wholly incompetent. 
This objection was overruled by the court, and appellants 
excepted. 

Appellants also objected to the introduction of the cer- 
tificate as to volume 35 (page 497), upon the ground that 
it purported to show that the title was deposited January 
28, 1867, while the printed notice on the back of the title 
page of volume 35, 1s as follows: “ Entered according to 
act of Congress in the year 1866.” It was therefore ob- 
jected that there wasa variance between the date of entry 
upon the certificate and the date as so printed in the 
volume, and that the paper was incompetent. This ob- 
jection was also overruled by the court, to which ruling 
appellants excepted. 

The memorandum appended to the certificate as to 
volume 32, purporting to show that the work was depos- 
ited with the clerk January 17, 1866, for the purpose of 
showing that even if such memorandum were competent 
proof of the date of the deposit, it was still more than 
three months after the date of publication, appellants of- 
fered in evidence certified copies from the Auditor of 
Public Accounts and from the Secretary of State of the 
State of Illinois (page 510), showing the sale by Norman 
L. Freeman, the reporter, to the state of 553 copies of 
volume 32, and payment therefor October 2, 1865. The 
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certificate concerning volume 34 (page 499) purporting 
to show the deposit of the title with the clerk October 23, 
1866, and the memorandum at the bottom of the certifi- 
cate, purporting to show the deposit of the book on the 
same day, appellants, for the purpose of proving that this 
volume was already published on that date, offered in evi- 
dence certificates from the Auditor of Public Accounts and 
from the Secretary of State of the State of Illinois, showing 
a sale by Freeman, the reporter, to the state upon that 
date of 553 copies of volume 34, and payment for the 
same. To the introduction of these certificates as to 
volumes 32 and 34 appellee objected upon the ground 
that they constituted no evidence of the publication of 
either of the volumes, and were wholly incompetent. ‘lhe 
objection was sustained, and appellants excepted. 


The manner in which the volumes of the Callaghan 
edition were prepared was as follows: In the preparation 
of volumes 32 to 38 no use was made by the editors em- 
ployed for that purpose, of the original files and records 
of the Supreme court, the material used, except as to 
foot notes which were added by the editors, being taken 
entirely from the original Freeman edition. Volumes 32 
to 36 were edited by M. D. Ewell, and volumes 37 and 
38 by V. B. Depslow. Mr. Ewell testifies (page 206 e/ 
seg.) that he first read the opinions of the court to get at 
the point decided, and then wrote the head notes in his 
own language, except where the court had formulated 
the point decided, when, if in suitable form, he adopted 
the language of the court, and that he did not in any in- 
stance copy Freeman’s head-notes, or use them in any 
manner, but arrived at his conclusions independently from 
the reading of the cases, although he saw and read Free- 
man’s head-notes. In preparing the statements of fact, 
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he endeavored to use his own language, obtaining his in- 
formation from the Freeman edition, but not copying the 
language used from Freeman, unless in cases where the 
latter had quoted from documents in the record, in which 
cases he used such documents, or copies, and in some 
cases he obtained his information entirely from prior re- 
ports of the same cases, in earlier volumes. In some in- 
stances he found the reporter’s statement of facts dif- 
ferent from that contained in the opinion of the court, and 
in such instances he took the statement of the court in 
preference. Many errors of citation and verbal inaccu- 
racies were discovered in the opinions, which he cor- 
rected. He prepared his indexes by taking the proof of 
his own head-notes, or syllabi, cutting them up and class- 
ifying them without looking at the original edition. He 
prepared many foot-notes, containing references to other 
decisions, deriving his information as to such notes en- 
tirely from his own independent investigation of the di- 
gests and reports. He testifies that the apparent resem- 
blances which have been pointed out between his head- 
notes and those of Freeman’s edition, are in every in- 
stance due to the fact that each used the language of 
the court in preparing the head-notes in question. Aside 
from his foot notes, he had‘no other material for the pre- 
paration of his volumes, than the original edition of the 
reporter. In many cases he omitted statements of fact 
entirely, which were contained in the original edition, re- 
garding the facts as sufficientiy stated in the opinion of 
the court. Volumes 37 and 38 were prepared by Mr. 
Denslow in substantially the same manner, as appears by 
his testimony (page 220 ef seq). 

It is claimed by appellants that all the matter con- 


tained in volumes 39 to 46 of their edition, aside from the 
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opinions of the court, was taken from the original records 
and files of the Supreme court in the three grand divis- 
ions, at Ottawa, Springfield and Mt. Vernon. Volume 
39 was originally prepared by Joseph M. Bailey, but only 
his head-notes and foot-notes were used in the volume as 
published. These were, he testifies (page 395 e¢ seq.), 
prepared by him entirely from the opinions, without using 
Freeman’s head-notes. Thestatements of fact and briefs of 
counsel, in this volume, were not prepared by Bailey, but 
were the work of Mr. Denslow from the original records. 
Levi J. North had prepared the head-notes and foot- 
notes for volume 43, a part of which were used by Mr. 
Denslow in completing that volume (page 406).  Vol- 
umes 44 and 45 were originally prepared by Mr. Ewell, 
but only his head-notes, foot-notes and indexes were 
actually used in the volumes as published. These, he 
testifies (page 400), were made wholly as the result of his 
original investigation, without copying or using any of 
Freeman’s matter, although he did not in person go to 
the records of the Supreme court for the statements of 
fact, briefs of counsel and other matter, which was after- 
wards prepared and inserted by Mr. Denslow from the 
records, as will be hereafter shown. 


Aside from the work thus done upon volumes 39, 43, 
44 and 45 by Bailey, North and Ewell, none of which 
was published other than their head-notes and foot-notes, 
all the editorial work upon volumes 39 to 46 of the Calla- 
ghan edition, was done by Mr. Denslow. He testifies 
(pages 403 to 444), that the editorial work on volumes 
41, 42 and 46 was entirely his own, and that he retained 
most of the head-notes and foot-notes which had been 
prepared by the other editors.above named upon volumes 
39, 43, 44 and 45. All other matter, including the title of 


oo 
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the case, the statement of the court below in which the 
case originated, the name of the judge of the court below, 
the statement of facts, the names of counsel and their 
briefs, he obtained from the records and files of the Su- 
preme court in the different divisions. The opinions 
were taken from the Freeman volumes, but were care- 
fully compared with the original opinions of the court, as 
filed or recorded, and corrected by these manuscript opin- 
ions, many corrections being made (page 404). He made 
entirely new statements of fact in all cases, and prepared 
his indexes by taking the head-notes of his volumes and 
arranging them under such heads as he thought proper 
(page 405). Most of the head-notes which had been 
prepared by Mr. North, for volume 43, he rejected and 
prepared new head-notes of his own. In some cases, 
where Freeman had introduced into his statements of fact 
long copies of documents from the record, he took these 
from Freeman’s edition, and, after correcting them by 
comparison with the original, made use of them (page 
408). This was done in about seventeen cases in all in 
the seven volumes in question (page 440). In some cases 
he was permitted by the clerk of the court to cut such 
documents from the copies of the abstracts on file. In 
some cases he was furnished by the clerk with copies of 
the briefs upon file, with the privilege of cutting them, 
and, in other cases, where not permitted this privilege, he 
condensed the briefs of counsel from the written or printed 
briefs, writing out the manuscript for the printer (pages 
408 and 409). He used no portion of Mr. Freeman’s matter 
in the preparation of the briefs of counsel (page 409). 
His head-notes were prepared entirely as the result of his 
own independent study and investigation of the opinions 
(page 410). His tables of cases were arranged upon a plan 
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different from Freeman’s, he arranging titles according 
only to the first Jetter of the name, while Freeman arranged 
his according to the first three letters in thename (page 411). 
The foot-notes, containing discussions of legal propositions 
and citations of analogous cases, were prepared wholly as 
the result of his independent labor (page 412): He was en- 
gaged exclusively upon this work about sixteen months, 
besides considerable time spent upon volumes 41 and 42, 


and not included in the sixteen months (page 418). 

The arrangement and sequence of the cases in the 
Callaghan edition of all the volumes from 32 to 46 corres- 
pond with the Freeman edition, and the paging of the 
Freeman edition is preserved by star paging in the Calla- 
ghan edition. Upon the title page of each of the Calla- 
ghan volumes it is stated that the volume is _ re-reported 
and edited by the editor, Ewell, Bailey, Denslow or North, 
as the case may be, and the name of the same editor ap- 
pears upon the printed label upon the back of the volume. 
In mechanical appearance and size, the volumes of the 
two editions are much the same, being of the general 
size, character and mechanical appearance of law reports 
in the various states throughout the country. 

Several witnesses testified as experts in behalf of both 
parties upon the question of infringement, appellee’s wit- 
nesses testifying that upon comparison of the correspond- 
ing volumes of the two editions, they found frequent evi- 
dences of infringement in the head-notes, statements of 
fact, and other matter, especially in volumes 32 to 38, 
while appellants’ witnesses state, as the result of their in- 
vestigation, that they found no evidence of infringe- 
ment, and that the apparent similarity in the head notes 
in the two editions, in cases where such similarity appears, 


is due to the fact that both reporters seem to have adopted 
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in such cases the language of the court. Inasmuch as 
the parties have stipulated to produce before this court 
copies of all the volumes of the respective editions, for 
the inspection of the court, the testimony of the experts 
need not be further considered. 

Volume 40 of the Callaghan edition was prepared by 
Levi J. North, from the Freeman volume, without going 
to the original records. Mr. North’s work upon this vol- 
ume was substantially the same as that of Mr. Ewell and 
Mr. Denslow upon volumes 32 to 38, as above set forth, 
(page 494). Volume 40 was printed by appellants, but 
never published or sold by them (page 496), and was 
stored away (pages 496 and 497) immediately after be- 
ing printed. 

Henry W. Bishop, the master to whom the reference 
was had upon the accounting as to the sales of volumes 
32 to 38, reported (page 64) that appellants had sold 
2909 volumes at an average selling price of $4.02 % per 
volume, making a total of $13,451.19. He found the 
cost of reprinting, binding and selling these volumes to be 
$6,465.14, leaving a net balance of $6,986.05, for which 
amount he recommended that a decree be entered. He 
disallowed a credit claimed by appellants for stereotyping, 
editorial work and proof-reading, but allowed twelve and 
seven-eighths per cent. on account of their general ex- 
penses in effecting sales. He allowed appellants credit 
for the entire cost of composition and press-work on all 
the volumes sold and unsold, but reported that if, as con- 
tended by appellee, the cost of the composition and press- 
work should be ratably distributed over the whole edition, 
the credits allowed should be reduced to the extent of 


$896.19. In allowing to appellants twelve and seven- 


eighths per cent. on account of the general expenses of 
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conducting their business, Mr. Bishop excluded, as a 
part of the expense account, $12,000 per year, claimed 
by the members of the firm as salaries for their services. 
This amount, if allowed as a part of the expenses of their 
business, as claimed by appellants, would increase their 
expense account to seventeen per cent., and would propor- 
tionately increase their credits in stating the account. In 
other words, including their salaries, appellants contend 
that the general expenses of their business were seven- 
teen per cent. of their receipts, it costing them seventeen 
cents to sell each dollar’s worth of books, and that seven- 
teen per cent. should, therefore, be deducted from the sell- 
ing price of these books, on account of their expenses, 
while Mr. Bishop allowed them but twelve and seven- 
eighths per cent. 


John I. Bennett, master, to whom was referred the ac- 
counting as to the sales of volumes 39 to 46, reported 
(page 70), that appellants had sold 2,292 volumes, includ- 
ng four copies of volume 40, which had been in some 
manner disposed of, although this volume was never ac- 
tually sold by appellants, as already stated. He found 
the average selling price to be $4.464 per volume, and 
the gross receipts from the sales to be $10,231.48. He 
found the total cost of producing the volumes sold, ex- 
cluding stereotyping, editorial work and salaries, and al- 
lowing appellants a credit of twelve per cent. upon their 
sales on account of the expenses of conducting their busi- 
ness, to be $5,798.04, leaving as the net receipts from 
sales $4,433-44, for which amount he recommended a de- 
cree in favor of appellee. He refused to allow appel- 
lants credit for the entire cost of composition and press- 
work upon their edition, but distributed this cost upon the 


volumes sold and unsold, allowing credit only for so much 
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of the cost of composition and press-work as pertained to 
the volumes sold. He also refused to charge appellants 
with the proceeds of the sales of 156 volumes, which he 
found to be re-sales, this number of volumes having again 
come into the possession of appellants at second-hand, 
after the original sales, and being then resold by them. 
The master found, upon this point, that appellee having 
been once compensated for the sale of these volumes, in 
the accounting, they should not be again charged against 
appellants when resold, but, if the court should be of a 
contrary opinion, the master found that complainant’s dam- 
ages should be increased by reason of the re-sales of these 
156 volumes in the additional sum of $696.38. Both mas- 
ters disallowed the credit claimed by appellants for stereo- 


g, editorial work and the salaries drawn by the mem- 


ty pin 
bers of the firm during the period in controversy. 
Exceptions were filed by both parties to both reports, 
covering all the disputed items above mentioned. The 
exceptions came on for hearing before Judge Blodgett, 
and on July 9, 1885, he rendered his opinion (page 83). 
The opinion finds, in substance, that appellee was entitled 
to the profits realized by appellants on the 156 volumes 
of re-sales; that the average selling price, as reported by 
each of the masters, was as correct as could be deter- 
mined from the proof; that the allowance by the two 
masters of twelve and twelve and seven-eighths per cent., 
respectively, to appellants for their expenses in effecting 
sales, was correct, and that the salaries received by ap- 
pellants, and which, as they contended, should increase 
their credit on the expense account to seventeen per cent., 
were properly disallowed by both masters; that the cost 
of stereotyping and editorial labor was properly disal- 
lowed, ard that Mr. Bennett had properly refused the 
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credit claimed by appellants for the cost of producing the 
unsold volumes. A final decree was accordingly entered 
July 9, 1885 (page 88), confirming the masters’ reports, 
except as above stated, and adding tu the amount found 
by Mr. Bennett to be due upon sales of volumes 39 to 46, 
the additional sum of $340.70 as the profits realized 
by appellants on the 156 volumes resold, making an 
aggregate sum of $11,760.19, as the amount of profits 
realized by appellants upon the sale of the infringing vol- 
umes, for which amount the decree was entered and exe- 
cution awarded for its enforcement. By the decree the 
court reserved for future consideration the additional sum 
of $896.19, claimed by appellee under the report of Mr. 


Bishop, in case the cost of composition and press-work 


should be ratably distributed over the whole edition of , 


.) 


volumes 32 to 38, instead of credited to the volumes 
sold, as reported by Mr. Bishop. The decree also re- 
served for future consideration the rights of appellee 
under an action of replevin, which had been instituted by 
him to recover possession from appellants of the unsold 
copies of volumes 32 to 38, and also reserved for further 
consideration the rights of the parties under a cross-bill 
filed by appellants to enjoin the prosecution of the replevin 
suit. ‘The decree found that the defendants, Denslow and 
Ewell, had no interest in the subject-matter in contro- 
versy, and directed that they be dismissed without costs. 
To reverse this decree the appellants, Bernard Callaghan, 
Andrew Callaghan, Andrew P. Callahan and Sheldon A. 
Clark, constituting the firm of Callaghan and Company, 
have brought this appeal. 
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SPECIFICATION OF THE ERRORS ASSIGNED BY 
APPELLANTS. 


Appellants ask a reversal of the decree upon the fol- 
lowing grounds: 

First. ‘The court erred in finding appellee to be the 
owner of the copyright in volumes 32 to 46, inclusive, of 
the Illinois reports, and in decreeing a perpetual injunction 
and damages against appellants, because such reports are 
public property and not susceptible of copyright, under 
the act of Congress, being the work of an official reporter 
who was a public officer of the State of Illinois. 

Second. ‘The court erred in finding appellee to be the 
owner of the copyright in the volumes in question, and 
in decreeing a perpetual injunction and damages against 
appellants, because appellee wholly failed to make any 
proof of the date of publication of any of the volumes, 
or any competent proof of the date of depositing them 
with the clerk of the District court of the United States, 
or to prove the filing of the printed title of any of the | 
volumes with the clerk in advance of publication, or to 
prove the deposit of the printed volumes with the clerk | 
within three months after publication, as required by the 
act of Congress then in force. 

Third. ‘The court erred in admitting the memoranda 
at the bottom of the alleged certificates of William H. 
Bradley, clerk of the District court of the United States 
for the Northern district of Lllinois, as to volumes 32 to 
46, following the certificate proper as to the filing of the 


printed title, which memoranda purport to show the date 
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when each of the volumes was deposited; the same being 
no part of the clerk’s certificate, but mere anonymous 
statements, and it not appearing when and by whom they 
were made, and they being wholly incompetent to show 
the date of such deposit. 7 


Fourth. The court erred in excluding the certificates of 
the auditor of public accounts and of the secretary of state 
of the State of Illinois, offered by appellants, showing the 
date of publication of volumes 32 and 34, by the delivery 
to the state of 553 copies of each and the payment 
therefor by the state. 


Fifth. The court erred in decreeing any relief as to 
volumes 32 and 34, because, even if the memoranda at 
the bottom of each of the certificates of the clerk as to 
these volumes, offered in evidence by appellee, purport- 
ing to show the date of the deposit of the volumes, were 
competent and sufficient proof, then volume 32 was not 
deposited until more than three months after publication, 
as shown by the certificate of the auditor and secretary 
of state; and the filing of the printed title of volume 34, 
the publication of the volume and the deposit of a copy 


_with the clerk, all appear to have been contemporaneous 


‘on the same day, to wit: October 22, 
§ not appear that the filing of the title 
PT Orme ation. 

Sixth. The court erred in granting relief as to vol- 
umes 35 and 306, because, as appears by the clerk’s cer- 
tificate as to volume 35 the title was deposited January 
28, 1867, while the printed notice on the back of the title 
page of volume 35, as published, purports to show its 
entry in the year 1866; and because, as to volume 36, the 
clerk’s certificate shows the title to have been deposited 
by E. B. Myers and. Chandler, while the printed notice 


on the back of the title page, as published, purports to 
show that the same was entered by E. B. Myers alone. 


Seventh. ‘The court erred in finding the title to the 
volumes to be in appellee, he having wholly failed to 
prove any assignment or transfer from the reporter as to 
any of the volumes, or from Horace P. Chandler as to 
his alleged interest in volumes 32 to 35, or any source or 
means through which appellee derived title to any of the 
volumes in question. 

Ligehth. ‘The court erred in decreeing a perpetual in- 
junction and damages against appellants, because of ap- 
pellee’s acquiescence in, consent to, and ratification of the 
publication of the volumes by appellants, as shown in the 
depositions of Andrew P. Callahan, Bernard Callaghan, 
Andrew Callaghan, George W. Beck and Eugene B. 
Myers, upon the original hearing as to the infringement 
of volumes 32 to 38, and because of appellee’s /aches in 
seeking relief. 

Ninth. ‘The court erred in finding that the volumes as 
published by appellants were an infringement and piracy 
of those published by appellee. and in decreeing an injunc- 
tion and damages on account thereof, for the reason that 
each of the volumes, as published by appellants, was a new 
and independent work, not copied from that of appellee, but 
prepared by the original and independent labor of appel- 
lants’ editors. 

Tenth. The court erred in compelling appellants to 
produce their books and papers on the accounting before 
the master, appellee seeking a forfeiture of these volumes, 
and appellants being thereby compelled to produce evidence 
against themselves in aid of such forfeiture. 


Eleventh. The court erred in overruling appellants’ 
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first exception to the final report of Henry W. Bishop, 
master, as to the damages upon volumes 32 to 38, for re- 
fusing appellants credit for the cost of stereotyping; and 
their second and third exceptions to such report, for re- 
fusing appellants credit for the salaries paid them at the 
rate of $12,000 per year; and in confirming the report 
and awarding a decree thereon. 


Twelfth. The court erred in overruling the following 
exceptions taken by appellants to the report of John I. 
Bennett, master, as to the damages on volumes 39 to 46, 
Viz: i} 

. 

First exception, for finding the number of volumes, sold 
by appellants, to be 2,292, instead of 2,189. 

Second exception, for finding that appellants admit the 
sale of 2,260 volumes, instead of 2,189. 


Third exception, for finding the total number of bound 
volumes on hand to be 262. 

Fourth exception, for finding the total number of vol- 
umes on hand and sold to be 3,854. 

Fifth exception, for finding the average selling price of 
appellants’ volumes to be $4.46, instead of $4.34. 

Sixth exception, for finding .appellants’ gross receipts 
from sales to be $10,231.48, instead of $9,459.38. 

Seventh exception, for finding the known cost of vol- 
umes sold to be $4,679.55. 


Eighth exception, for crediting appellants on their ex- 
pense account, with only twelve and one-half per cent. of 
their gross sales, instead of seventeen per cent. 


Ninth exception, for finding the total cost of producing | 


appellants’ volumes to be only $5,798.04. 


Tenth exception, for finding appellants’ net receipts on 


ey 
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sales to be $4,433.44, whereas there were no net receipts, 
the expenses of production exceeding the gross receipts. 

Eleventh exception, for finding appellants’ net profits 
on such sales and appellee’s damages to be $4,- 
433-44, and recommending a decree for appellee for this 
amount, there being no net profits and consequently 
no damages due to appellee. 

Thirteenth exception, for refusing to credit appellants 
with the cost of production of unsold volumes. 

Fourteenth exception, for refusing appellants credit for 
the amount paid for editorial work as part of the cost of 
production. 


Fifteenth exception, for refusing appellants credit for 
stereotyping their volumes, as part of the cost of produc- 
tion. 


Sixteenth exception, for refusing appellants credit for 
the amount paid them as salaries or compensation for their 
services. 

Seventeenth exception, as to the mode of reporting pur- 
sued by Mr. Denslow, as unsupported by the testimony. 


In overruling all which exceptions the court erred and 
likewise erred in confirming the report of said Master, 
and awarding a decree in behalf of appellee thereon, the 
court thereby refusing to allow appellants credit in the 
various particulars specified in their said several excep- 
tions. 


Thirteenth. The court erred in sustaining appellee’s 
first and second exceptions to the report of John I. Ben- 
nett, master, as to volumes 39 to 46, for finding that ap- 
pellants sold 2,292 copies, instead of 2,448, and for disal- 
lowing appellee’s claim for damages as to 156 copies, sold 
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by appellants at second-hand; in sustaining which excep- 
tions the court erred, and likewise erred in decreeing to 
appellee $340.70 as profits realized by appellants upon 
the sale of 156 copies at second-hand, such copies having 
already once been accounted for to appellee upon their 
original sale, and appellee not being entitled to a second 


recovery therefor when sold at second-hand. 


BRIEF OF THE ARGUMENT. 


I. 


LAw ReEporTs ARE PuBLic PROPERTY, NOT SUSCEP- 
TIBLE OF PRIVATE OWNERSHIP, AND NOT THE SUB- 
JECT OF COPYRIGHT UNDER THE ACT OF CONGREss. 


Conceding, for the purposes of this branch of the argu- 
ment, that a full and literal compliance has been shown by 
appellee with all the conditions of the act of ‘Congress 
requisite to entitle him toa copyright of the volumes in 
question, we challenge at the outset the existence of any 
literary property in law reports, and deny that they are, 
or can be, the subject of copyright under the act of Con- 
gress. And, while it has sometimes been supposed that 
Wheaton v. Peters, 8 Pet., 591, has established the right 
of the reporter of judicial decisions to copyright his work, 
it will be hereafter shown that this question was not de- 
cided in that case, and is still an open question, upon 
which the judgment of this court is now invoked. 

The official reporter of the Supreme court of Illinois, 
during the period of the publication of the original vol- 
umes in question—-from 32 to 46, inclusive—was Norman 
L. Freeman, by whom the original and official edition 
was prepared, and from whom appellee claims to have 
derived his title. The reporter was then, and still is, a 
public officer, whose office was created and its duties de- 
fined by statute. ‘The office was created by chapter 29 
of the Revised Statutes of Illinois of 1845, which enacted 


as follows: 
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“Sec. 20. ‘Thecourt shall appoint some person learned 
in the law, to minute down and make report of all the 
principal matters drawn out at length, with the opinion of 
the court in all such cases as may be tried before the said 
court; and the said reporter shall have a right to use the 
original written opinion after it shall have been recorded 
by the clerk. 

«Sec. 21. The reporter, before entering upon his du- 
ties, shall be sworn by some ‘one of the justices of the 
Supreme court, faithfully to perform the duties of his 
said office. He may, for misconduct, neglect of duty, in- 
competency, or other cause shown, to be entered of rec- 
ord, be removed from office.” 
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Mr. Freeman, therefore, in the preparation of the offi- 


cial edition of these reports, with the infringement of which 


ee we ee ee a 
- ss ‘ —_—" a, 


we are charged, was not an author within the meaning of 
the act of Congress governing copyrights. Indeed, the 
power of Congress, under the constitution, to legislate 
upon the subject of copyrights is limited to authors, and 
does not extend to officers of the government engaged in 
a public or official duty. Section 8, of article 1 of the 


i® 


Constitution, enumerating the powers conferred upon 
Congress, includes the following: 

“8. ‘To promote the progress of science and the use- 
ful arts by securing for limited times to authors and in- 
ventors the exclusive right to their respective writings and 
discoveries.” 

The framers of the Constitution plainly had in view 
the necessity of affording protection to the literary pro- 
ductions of private authors, and never intended that by 
virtue of such legislation a public officer could claim pri- 
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vate dominion and ownership, or assert a monopoly in the 
result of his official labors, for which he was employed 
and paid by the state. Mr. Freeman, in the preparation 
of his reports, was not an author within the meaning of 
the constitutional provision above cited, and of the act of - 
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judges are public property, and not the subject of copy- 


judges is, therefore, the property of the people by whom 
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Congress of 1831, then in force. He was a: public officer, 
designated by law to the discharge of a public duty, and 
sworn to its faithful performance. He was furnished by 
the court with the necessary materials for his work, con- 
sisting of the opinions of the court and the records of the 
cases, all of which were themselves public property, ac- 
cessible to every citizen of the state. These materials 
he was required to prepare and publish, not for private 
gain, but for the public good. The object of the statute 
in creating the office, and of the court in appointing the 
officer was to secure the publication of the decisions of 
the court for the use and information of the public. Any 
restriction or limitation in the nature of private owner- 
ship or monopoly imposed upon this public labor of the 
reporter, is in derogation of common right and against 
public policy. 

It was decided by this court in Wheaton v. Peters, and 


is now universally conceded, that the opinions of the 


right by the.reporter. ‘This necessarily results from the 
relation sustained by the judges toward the people, they 
being public officers employed and paid to render a 


purely public service. The result of the labor of the 


and for whom they are employed, and if any such ele- 
ment of literary property attaches to their labors as to 
render them susceptible of copyright, the people alone 
are entitled to such copyright. In like manner the re- 
porter being a public servant or agent, the product of his 
labor is likewise the property of the people, and if copy- 
righted at all, it can only be done in the name of, and for 
the benefit of the people. This principle is universally 
conceded as regards the judges, and is equally applicable 
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to the case of an official reporter. The doctrine is clearly 
stated by Mr. Drone in his work on copyrights, at 
page 161, as follows: 


“ It is obvious that the copyright in an opinion written 
or delivered by a judge can not be acquired by a reporter 
or the first publisher on the ground of authorship, for the 
reason that he is not the author. [tis not less clear that 
the judge who pronounces the decision is not entitled to 
the copyright therein, because he is not the owner of the 
property. Hence, neither in the judge nor in the report- 
er will a valid copyright vest, except by a derivative title. 
The copyright must be secured by the owner of the 
property; and all difficulty disappears when it is deter- 
mined who is the owner. Elsewhere it is shown that 
any person who employs another to prepare a work, may, 
by virtue of the contract of employment, become the 
owner of the literary property therein. On this princi- 
ple, the people who employ and pay judges are the right- 
ful owners of the literary property in the opinions written 
by them. Hence, the United States government may 
secure to itself the copyright in the decisions pronounced 
in the federal courts, and each state may do the same 
with the opinions of its own judges. And the govern- 
ment may confer upon any person the right of seé@uring, 
or the copyright after it has been secured.” 


The same principle is stated by Mr. Morgan in his 
Law of Literature, volume 2, page 569, as follows: 


“410. Anexamination of all the reported cases war- 
rants us in the conclusion that the reason why a judge can 
have no literary property in opinions pronounced by him- 
self, upon legal questions presented or discussed before 
him, is simply and solely because he is but the mouth- 
piece of the state, paid by the people or the state, to utter 
and construe their law. We have seen that the courts are 
the distributors of the justice of the people, and that, by 
the theory of law, the state hears all disputes of its citi- 
zens. 

« But, if the reason is a good one, it would seem to ap- 
ply equally to a reporter, who also receives a salary from 
the people, to catch the opinions as they fall from the lips 
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of the judges appointed by the people, and to arrange and 
publish them for the use of the people, and that there 
would, therefore, be no copyright in, the labors of an offi- 
cial reporter, appointed by the court or elected by the peo- 
ple, provided his salary or the compensation for his ser- 
vices be paid from the public treasury. In Little v. Hall, 
(18 How. 165), it was held that, under the statute of the 
state of New York, by virtue of which Judge Comstock 
was appointed reporter of the decisions of the Court of 
Appeals, no copyright could be had in the reports.” 


The question is largely to be determined upon principle 
and but little light can be derived from the decisions of 
the courts. It is true that in several reported cases, the 
English Court of Chancery has recognized a literary 
property in the work of a law reporter, and has granted 
injunctions to prevent the infringement of his rights. 
But in all these cases the reporter was a private citizen, 
occupying no official relation, and owing no duty to the 
public. Official law reporting by a public officer is now, 
and for centuries past has been, wholly unknown in Eng- 
land. The Year Books are believed to be the only 
publication of the reports of tHe courts in England, which 
were made by official reporters, designated and em- 
ployed by the Crown. Ever since the Year Books, the 
matter of publishing the reports of the courts of Eng- 
land, has been exclusively in the hands of private persons, 
the present system being that of a council of members of 
the profession, under whose supervision the work is done 
by barristers employed for that purpose, the entire 
enterprise being wholly private. The English decisions 
are, therefore, not in point upon the question under con- 
sideration. 

In this country, the ‘case of Wheaton v. Peters, 
8 Pet., 591, has been supposed to recognize the 
right of an official reporter to literary property in his 
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work. It was a bill for an injunction to restrain the 
publication by Peters and others of a series of condensed 
reports of the decisions of this court, including the cases 
embraced in the first volume of Wheaton’s reports. The 
point under discussion was fairly presented, and fully 
argued by a distinguished array of counsel. The argu- 
ment of Mr. Ingersoll, upon this point, beginning at page 
618, is.a master-piece of legal reasoning, and the court is 
respectfully asked to examine that argument in its con- 
sideration of the point now under discussion. Whether 
the court in Wheaton v. Peters intended to decide that Mr. 
Wheaton was entitled to a copyright in his reports, is not 
easily determined. ‘The opinion itself contains no allusion 
to this point, and the case was remanded to determine 
whether there had been a compliance with the statutory 
provisions requisite to a valid copyright, such as the 
publication of the notice required by the act of Congress 
of 1790, and the delivery of a copy of the book to the 
Secretary of State. 

A dictum of Mr. Justice Story, who was a member of 
this court when Wheaton v. Peters was decided, will 
doubtless be cited by counsel for appellee, as affording 
some ground for believing that the judgment in Wheaton 
v. Pelers was intended as a recognition of the reporter’s 
right to a copyright. In Gray y. Russell, 1 Story, 11, 
decided five years after Wheaton v. Peters, Mr. Justice 
Story, alluding to that case, uses the following lan- 
guage (page 21): 

“It was held that the opinions of the court, being pub- 
lished under the authority of Congress, were not the 
proper subject of private copyright. But it was as little 
doubted by the court that Mr. Wheaton had a copyright 


in his own marginal notes, and in the arguments of coun- 
sel as prepared and arranged in his work. The cause 


ais a 


went back to the Circuit court for the purpose of further 
inquiries as to the fact, whether the requisites of the act 
of Congress had been complied with or not by Mr. 
Wheaton. This would have been wholly useless and 
nugatory, unless Mr. Wheaton’s marginal notes and ab- 
stracts of arguments could have been the subject of a 
copyright; for that was all the work which could be the 
subject of copyright; so that if Mr. Peters had violated 
that right, Mr. Wheaton was entitled to redress.” 


ee 


i 

| Upon the other hand, we have the contemporaneous 

| testimony of Mr. Peters, who was a defendant in the case, 

: and the reporter of the opinion, while the case was still 
fresh in the recollection of all parties, who says in a note 

to Wheaton v. Peters, 8 Pet., 618, alluding to the argu- 

ment upon the right of the reporter to copyright: 


: «“ As the court gave no opinion upon this point, and, as 

| the reporter has been informed, did not consider it when 
the case was disposed of, a great portion of the argu- 
ments upon it by the counsel] for the appellees has been 
omitted in this report. Should the case be brought again 

j before the court, as it will be in the event of the issue 
directed by the court being found for the appellants, this 
point will be urged to a decision.” 


| Heine v. Appleton, 4 Blatchf., 125, affords an instructive 
analogy to the point under discussion. It was there held 
that an artist, who was employed by the government of 
the United States to accompany a naval expedition and to 


make sketches, which were afterward published by the 3 
. government with the reports of the expedition, was not 


as 


an author within the meaning of the act of Congress, and 
was not entitled to copyright. And his sketches being 


ie," diene 


made for the government, by whom he was employed, it 
was held that their publication by the government gave 
them to the public at large. 


It has already been said that the modern English au- 
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thorities afford little light upon this question, because 
official reporters are now unknown in England. There 
is, however, a series of English decisions, having a strong 
bearing, by analogy, upon this question. ‘The publication 
of the laws, as such, in England has always been claimed 
as an attribute of sovereignty, and the exclusive right to 
publish them was formerly granted by letters patent from 
the Crown. These patents were granted at an early 
date. Inthe Company of Stationers v. Seymour, 1 Mod. 
Rep., 256, decided in 1677, the court say: 

“ And particularly the sole printing of law books has 
been formerly granted in other reigns. * * * Queen 
Elizabeth, King James and King Charles the First 
granted such patents as these, and the law has great re- 
spect to common usage.” 


The early English cases under these letters patent 
afford strong support for the position that the laws are 
not private property, and are not susceptible of private 
ownership, the right to their publication resting in the 
sovereign. The case of Zhe Stationers v. The Patentees, 
decided in parliament in 1666, was such a case. In 1608 
a patent had been granted by James I. for printing law 
books, which finally ‘came to the ownership of one 
Atkyns. 


Abridgment, and Atkins obtained an injunction in chancery 


The company of stationers printed Roll’s 


to restrain the printing. On appeal from the Chancery 
to the House of Lords, it was argued by counsel for the 
patentee that “The king hath a particular prerogative 
over law books, and so he would have had if the art of 
printing had never been known. The reasons are, first, 
all the laws of England are called the king’s laws, etc.; 
second, the salaries of the judges are paid by the king; 
and reporters in all courts at Westminster were paid by 
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the king formerly.” And the Lords sustained the 
patentee under the king’s grant. Carter, p. 89; Bac. 
Abridg., title Prerogative, F. 5. 


So in the case of Hloper v. Streater, decided in 1672. 
Roper had bought of the executors of Mr. Justice Croke, 
the third part of his reports and printed it. Streater had 
a grant from the crown for printing all law books, and 
Roper brought an action against him for printing without 
authority. Streater pleaded the king’s grant, to which 
Roper demurred, and there was judgment for the plain- 
tiff, holding the king’s grant not good. But.upon writ of 
error to the House of Lords this judgment was reversed, 
upon the following, among other grounds: that this priv- 
ilege of granting patents by the king for the printing cf 
law books had always been allowed; that it concerned the 
state, and was a matter of public care; and that the king 
had the making of judges, sergeants and officers of the 
law. Skinner, 234; Bac. Abridg. title Prerogative, F. 5. 

The authorities are not agreed as to the foundation of 
the right of the sovereign as thus asserted, over the pub- 
lication of the laws. By some judges it has been ex- 
plained upon the theory of an absolute property in the 
sovereign, as the head of the state; while others have 
treated it as a branch of the royal prerogative. Lord 
Mansfield was of the former opinion. In J/i//ar v. Tay- 
lor, 4 Burr., 2304, decided in 1769, referring to the case of 
Beckett v. University of Cambridge, 1 W. Black., 105, in 
which the King’s Bench had upheld the doctrine of the 
king’s exclusive right to the publication of the laws, Lord 
Mansfield says (page 2404): 

‘We rested upon property from the king’s right of 


original publication. Acts of parliament are the works 
of the legislature; and the publication of them has always 
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belonged to the king as the executive part, and as the 
head and sovereign.” 

Mr. Justice Yates, in the same case, A///ar v. Taylor, 
4 Burr. (page 2383), asserted the prerogative theory in 


strong terms: 

“Upon the whole of this prerogative claim of the 
crown, it appears to me that the right of the crown to 
the sole and exclusive printing of what 1s called pre- 
rogative copies, is -founded on reasons of religion or of 
state. The only consequences to which they tend are 
of a national and public concern, respecting the estab- 
lished religion or government of the kingdom; and have 
no analogy to the case of private authors.” 

Lord Chancellor Lyndhurst, in A/anners v. Blair, 3 
Bligh, N. 3., 391, which was a case involving a patent 
from the crown of the exclusive printing of Bibles, also 
adopts the prerogative theory, and attributes the power of 
the crown over the publication of the laws and of the 
Bible (page 402) “tothe character of the duty imposed upon 
“ the chief executive officer of the government to superin- 
‘** tend the publication of the acts of the legislature, and acts 
“of state of that description, and also of those works 
‘upon which the established doctrines of our religion are 
“« founded—that it is a duty imposed upon the first execu- 
“ tive magistrate, carrying with it a corresponding pre- 
“ rogative.” 

Whether the theory of the royal prerogative, or of a 
private property in the crown be accepted, in either event 
the sole right of publication is recognized in the sovereign, 
and in either event the analogy is equally striking in the 
case at bar. If the right of publishing the laws in Eng- 
land pertained to the sovereign power, then a@ /fortiorz 
does it pertain to the sovereignty here; that is to the pub- 
lic, to the people, or to their government, and no element 
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of private literary property can attach to such publica- 
tions. And if, as in this case, appellants as private citizens 
are asserting the right to publish the laws of the state, 
the state alone can complain. - 


The learned judge of the Circuit court in ruling ad- 
versely to us upon this point, conceded that there would 
have been much force in our contention, had the official 
reporter been a salaried officer during the period of the 
publication of his reports. Upon this point Judge Drum- 
MOND says (page 32): 


“Tt will be observed that the plaintiff claims undera 
purchase from the reporter. He was an officer of the 
state, and prepared the volumes under the authority of 
law, and it is insisted that because he was a public officer 
and acted in an official capacity, he had no copyright in 
these volumes. In one aspect of the case there would 
seem to be great force in this objection. For example, 
if an adequate compensation was paid by the state to the 
reporter, for the work done by him in preparing volumes 
of reports, then whatever property there was in the vol- 
umes arising from the labors of the reporter, ought to be- 
long to the state and not to him. But I cannot find that 
view was taken of the case by the state and the court in 
the appointment of the reporter at the time. On the con- 
trary, it seems to have been considered that the reporter 
was entitled to any profits which might arise from the sale 
of these volumes, and that they constituted a part of the 
perquisites of his office. He was appointed under the 
authority conferred by section 20 of chapter 29 of the re- 
vised statutes of 1845, which required the court to ap- 
point a reporter. Mr. Freeman was appointed under the 
act in 1863, and re-appointed in 1869, and there appears 
to have been no regular salary. ‘The office seems to have 
been different then from what it is now, when, it is said, 
adequate compensation is given by the state to the re- 
porter for the services performed by him.” 


It is true that Mr. Freeman, during the period of his 
publication of volumes 32 to 46, received no direct salary 
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from the state. He was, however, amply compensated 
for his services through the purchase by the state, under 
acts of the legislature then in force, of 553 copies of each 
of his volumes at the enormous price of $6 per copy. 
Sections 22 and 23 of chapter 29 of the Revised Statutes 
of Illinois of 1845 made it the duty of the reporter to de- 
liver to the Secretary of State as soon as convenient, after 
publication, such number of copies of each of the vol- 
umes of his reports as would enable the secretary to 
distribute them to a large number of designated public 
officers of the United States, of the State of Illinois and of 
other states, together with one hundred copies in addi- 
tion to be deposited in the office of the secretary of 
state. Section 24 of the same chapter provided that 
the reporter should be paid for these volumes at the same 
price for which they were sold to individuals. The num- 
ber of copies necessary to supply the state, under the 
statute, at this period, was 553, and the warrants of the 
secretary of state and of the state auditor, which we 
offered in evidence as to volumes 32 and 34, showed the 
delivery of this number to the state. 


By an act of the general assembly of the State of 
Illinois, entitled: « An act in relation to the reports of the 
decisions of the Supreme court,” approved February 8, 
1865, Public Laws of Illinois, 1865, page 103, it was pro- 
vided as follows: 


“ SecTION I. That until otherwise provided by law, the 
“reporter of the decisions of the Supreme court of this 
state, for such copies of the reports of said decisions as 
he shall deliver to the secretary of state, according to 
the laws of this state, shall be entitled to receive at the 
rate of six dollars per volume.” : 

“ SECTION 2. This act shall include and relate to the 
31st volume of Illinois Reports, and shall take effect and 
be in force from and after its passage.” 


This act continued in force until 1877, and under its 
provisions Mr. Freeman received the handsome price of 
$6 per copy for each copy of every volume sold the state, 
from 32 to 46, and long afterward. It was not a direct 
salary, it is true, but was an indirect and far more gener- 
ous means of affording him compensation for the dis- 
charge of his duties, and yielded him a far larger income 
than was received by the judges themselves. Indeed, it 
has been'‘generally understood by the profession and by 
the trade, and will not be questioned by Mr. Freeman’s 
own publisher, the appellee in this cause, that this method 
of compensation was adopted at the earnest solicitation of 
the reporter himself, as likely to yield him a far larger 
revenue than would be derived from a fixed salary. The 
volumes appeared at an average rate of four each year. 
Five hundred and fifty-three copies of each would amount 
to 2,212 copies furnished the state annually. ‘The most 
generous and extravagant price which can be possibly 
fixed as their first cost is $2 per copy, leaving a net profit of 
$4 on each copy furnished the state, thus making upon the 
2,212 copies annually furnished the state, a clear profit to 
the reporter of $8,848. All this from the state alone, 
while the profits derived from his sales to the trade and 
to the profession largely exceeded the figures given, since 
such sales were undoubtedly larger than those to the 
state, and the sales to the state having paid the first cost 
of manufacturing the entire edition, the profits on sales 
to the trade and to the profession were correspondingly 
greater. It is probably below rather than above the 
actual figure to estimate the reporter’s compensation dur- 
ing the years in question at from $20,000 to $25,000 an- 
nually. The judges whose opinions he reported during 
these years received_an annual salary of $1,200. Com- 
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ment may be spared. The profits thus realized by the 
reporter from the sale of his books were so enormous that 
the legislature was at last compelled to interfere for the 
protection of the state and the public. And by an act ap- 
proved May 17, 1877, the price to the state and to all 
purchasers was reduced to $2.25 per copy, and the re- 
porter was given a fixed salary of $6,000 per year, being 
$1,000 more than the,salary of the judges of the paprete 
court. 


But it is confidently submitted that the nature of the 
reporter’s functions, and the question of copyright in his 
reports, are wholly independent of the method by which 
he receives compensation for his services, or whether, in- 
deed, he is compensated at all. Private citizens are fre- 
quently designated to the performance of public duties, 
without compensation, and in the performance of such 
duties they may, and do, make written reports of their 
proceedings for the benefit of the state. It has never yet 
been asserted that such reports are the private literary 
property of the persons by whom they are made. In 
England many of the law lords who sit in the highest 
judicial tribunal of that country, the House of Lords, are 
retired judges, without salary and. without pension. 
Their opinions, as reported, are a part of the law of 
Great Britain. But it would not be pretended that such 
opinions are the literary property of the law lords, by 
whom they are delivered, or that they are entitled to copy- 
right them under the act of Parliament now in force con- 
cerning copyrights. And it is idle to assert that a 
public service rendered to the state, without salary, en- 
titles the public servant, so rendering it, to copyright the 
result of his labors, when, if a salary were peu, he 
would not be entitled to such copyright. 
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The sole test, therefore, in determining the right of 
private dominion and ownership in literary productions, is 
whether the writer is engaged in a private enterprise, and 
therefore an author within the meaning of the constitu- 
: tion, or whether he is engaged in a public service, which 
forever dedicates the result of his labors to the public, 
whom he serves. If he falls within the latter class, then, 
without exception, the result of his labors, when pub- 
lished, becomes the property of the public. This is true 
of the labors of judges, presidents, governors, cabinet 
officers, attorneys-general, revisers and editors of public 
! statutes under government employment, and, generally, of 
| all officers whose duty it is to publish certain reports, or to 
| make public in any way the result of their labors. Many 
of the reports of such officers contain far more literary 
| labor and display more originality than the ordinary vol- 
/ umes of law reports; yet it would be idle to assert any 
: private literary property in such officers in their pub- 
lished reports and productions. And no satisfactory rea- 
son can be assigned for giving exclusive privileges to the 
work of a court reporter, which would not apply with 
equal force to all other public officers. 


The doctrine of exclusive l:terary ownership in law re- 


ports contended for by appellee is also contrary to public 4 


policy. The decisions of the Supreme court of Illinois 
are part of the law of the land. The reports of those de- 
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cisions by the official reporter are made by statute evi- 


; dence of the law. They are, therefore, publications of 
the laws of the state, in like manner as are the published 
statutes and acts of legislature. Public policy demands 
the widest and freest dissemination of the laws, and any 

restraints or fetters placed upon such dissemination, are 

opposed to the wisest public policy, and contrary to the 
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entire spirit and genius of our jurisprudence. The hum- 
blest citizen is presumed to know the law, and ignorance 
of its provisions can never avail him as an excuse for its 
violation. Hence the necessity of the widest publicity to 
every expression of the law, whether legislative or judi- 
cial, and of the utmost freedom in extending and encour- 
aging its publication. ‘To permit a private citizen to 
become the exclusive proprietor of the published acts of 
the legislature, or of the published decisions of the courts, 
or to recognize any element of private or literary owner- 
ship in such publications, is in direct contravention of 
these elementary principles. 


The dangers incident to exclusive ownership in the 
publication of the laws, should such a doctrine ever be 
recognized by the courts, are well illustrated by appellee’s 
conduct with reference to some of the volumes in con- 
troversy. For six years succeeding the great Chicago 
fire of 1871, he permitted volumes 32 to 38 to remain out 
of print, and repeatedly announced to appellants, and to 
members of the legal profession that he should not re- 


print them. And it was not until after appellants had 


begun the publication of their volumes that he reluc- 
tantly undertook the tardy pulication of volumes 37 and 38. 
The volumes from 32 to 36 inclusive he has never republi- 
shed. The legal profession and the people of a great state 
have thus been deprived for a long series of years of a con- 
siderable portion of the published laws of the state, by 
the parsimony or perversity of appellee, who will not pub- 
lish himself, and who seeks to enjoin others from pub- 
lishing. 

In view, therefore, of what we insist to have been the 
plain and manifest intention of the court in Wheaton v. 
Peters, to carefully refrain from any expression of opinion 
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upon the right of an official reporter to a copyright, we 
may appeal with confidence to the court to consider the 
question as still an open one. And if an open question, 
there can be no logical escape from the conclusion that the 
reporter, being a public officer, engaged in the discharge 
of a sworn and public duty, the element of private literary 
property or ownership is, ex necesszlate, eliminated from 
his work, and it stands upon the same foundation as the 
labor of the judge upon the bench in the preparation of 
the opinion. And if the judge who creates and formu- 
lates the opinion, in the exercise of perhaps the highest 
effort of brain work and creative power employed in any 
branch of the public service, can have no literary property 
or private ownership in his work, then @ fortiore must 
such literary property and private ownership be denied 
to his subordinate officer, who merely prepares the opin- 
ion of the court in convenient dress and form for public 


use. 


LI. 


APPELLEE IS NOT ENTITLED TO RELIEF BECAUSE OF NON- 
COMPLIANCE WITH THE CONDITIONS OF THE ACT OF 
CONGRESS OF 1831, CONCERNING COPYRIGHTs. 


It is proposed under this branch of the argument to 
consider the second to the seventh assignments of error, in- 
clusive, all of which have relation to the failure of appel- 
lee to comply with the conditions of the act of Congress, 
concerning the filing of the printed title in advance of pub- 
lication, and the deposit of the printed volume within 
three months after publication. And because of appel- 
lee’s non-compliance with these conditions, if for no other 
reason, it is confidently submitted that the decree should 
be reversed. 
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The original edition of volumes 32 to 46 was published 
between the years 1865 and 1869. 
fore, governed by the act of Congress of 1831, then in 


They were, there- 


force, which provided three conditions or requisites to ob- 
taining a copyright. 

1. Filing a printed copy of the title of the book in 
the clerk’s office of the district court of the United States 
for the given district, before publication. 


2. Printing notice of the copyright on the title page, 
or on the succeeding page. 


3. Delivery of a copy of the book to the clerk of the 
4 Uz. 


district court within three months after publication. 
S. Statutes at Large, 436. 


The errors assigned upon this branch of the case may 
be better understood by a brief review of the authorities. 
The uniform current of authority, both English and 
American, is that the conditions imposed by the statute 
are indispensible to the creation of a copyright, and that 
a strict performance of these conditions is absolutely 
necessary to the existence of any literary property in the 
published work, and of any right of action for an infringe- 


ment. 
Wheaton v. Peters, 8 Pet., 591. 


Merrell vy. Tice, 104 U.S., 557. 

Murray v. Bogue, t Drew., 353. 

Follie v. Fagues, 1 Blatchf., 618. 

Baker v. Taylor, 2 Blatchf., 82. 

Struve v. Schwedler, 4 Blatchf., 23. 

Chase v. Sanborn, 6 Pat. Off., Gaz., 932. 
Parkinson v. Laselle, 3 Sawyer C. C., 330. 
Drone on Copyright, 362, ef seg., and cases 
cited. 
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Wheaton v. Peters was decided under the statutes of 
1790 and of 1802. The act of 1790 required the de- 
posit of a printed copy of the title with the clerk in 
advance of publication; publication of a copy of the re- 
cord within two months thereafter in one or more news- 
papers, for four weeks; and delivery of a copy of the 
book to the Secretary of State of the United States, 
within six months after publication. 1 U. S. Statutes at 
Large, 125. The act of 1802 imposed as an additional 
condition the printing of the notice of entry of copyright 
on the title page or on the succeeding page. Construing 
these statutes and the conditions which they imposed, the 
court in Wheaton v. Peters,8 Pet., 664, use this language: 


“ But we are told they are unimportant acts. If they 
are indeed wholly unimportant, Congress acted unwisely 
in requiring them to be done. But whether they are im- 
portant or not, is not for the court to determine, but the 
legislature; and in what light. they were considered by the 
legislature we can learn only by their official acts. Judg- 
ing, then, of these acts by this rule, we are not at liberty 
to say they are unimportant, and may be dispensed with. 
They are acts which the law requires to be done, and may 
this court dispense with their performance?’ 

« But the inquiry is made, shall the non-performance of 
these subsequent conditions operate as a forfeiture of the 
rightr ‘The answer is that this is not a technical grant of 
precedent and subsequent conditions. All the conditions 
are important; the law requires them to be performed; 
and, consequently, their performance is essential to a per- 
fect title. * * * The rule by which conditions prece- 
dent and subsequent are construed, in a grant, can have 
no application to the case under consideration, as every 
requisite in both acts is essential to the title.” 


Accordingly the case was remanded to the Circuit 
court to order an issue of fact to be tried by a jury, to 
determine whether, within two months after recording the 
title in the clerk’s office, a copy of the record thereof was 
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published in one or more newspapers for four weeks; 
and whether a copy was delivered to the Secretary of 
State, after publication, and in the manner prescribed. 


The same construction is given in England to the stat- 
ute 5 and 6 Victoria, Chapter 45. Section 24 provides 
that no proprietor of copyright in any book which shall 
be first published after the passing of that act, shall main- 
tain any action, either at law or in equity, or any sum- 
mary proceedings in respect to any infringement of such 
copyright, unless he shall, before commencing such ac- 
tion, suit or proceeding, have entered his book in the book 
of registry of the Stationer’s Company. And it is held 
that the plaintiff cannot maintain a bill for an injunction to 
restrain the piracy of his book, unless he has duly regis- 
tered it in accordance with the provisions of the section 


above cited. 
Murray v. Bogue, 1 Drew., 353. 


The doctrine of Wheaton v. Peters has been uniformly 
followed in construing the act of 1831, under which ap- 
pellee claims copyright. In ollie v. Fagues, 1 Blatchf., 
618, Mr. Justice NELSON says, page 620: 

“It will be seen, therefore, by the provisions of this act 
(1831), that there are three preliminary steps requisite to 
the securing of a valid copyright: 1. The deposit of a 
printed copy of the title, before publication, with the clerk 
of the district court. 2. Notice to the public, by print- 
ing in the place designated, the fact of the entry in the form 
prescribed by the statute; and 3. The deposit with the 
clerk of a copy of the book or musical composition within 
three months from the date of the publication.” 


Baker v. Taylor, 2 Blatchf., 82, was a bill to enjoin an 
alleged infringement of plaintiff’s copyright in a book en- 


titled, “The Sacred Mountains, by J. T. Headley.” The 
bill alleged the deposit of plaintiff’s printed title ia the 


clerk’s office November ro, 1846, and the delivery of a 
printed copy of the book to the clerk on the same day. 
The Court, Betts, J., following Wheaton v. Peters, held 
that the copyright was not perfected without a strict com- 
pliance with the provisions of the statute, and held the 
performance of the three conditions named to be indispen- 
sible. The affidavit of the defendant stated that plaintiffs 
had made sales prior to November 10, 1846,. when the 
title was deposited. For plaintiffs it was argued that these 
alleged sales were only consignments of the books in ad- 
vance of publication. The court say: 

“ There is no proof to support this version of the facts. 
A sale naturally imports publication. The purchaser hav- 
ing a right to know the contents of the book, and make 
them known to others, no presumption can be raised that 
the right was not exercised, or that the actual publication 
did not follow the sale. On the contrary,the presumption 
is the other way. And the inference is strong that actual 
publication was made, as sworn to by the defendant, ante- 
rior to the roth of November, from the fact that a printed 
copy of the work then complete was on that day depos- 
ited in the clerk’s office, the deposit of the book complete 
for circulation and the deposit of the title page being 
simultaneous acts. The fourth section of the act, in ex- 
press words, denies all benefit to a person under the act 
unless he shall, before the publication of his work, deposit 
the title page, etc. The plaintiffs have failed to show 
themselves entitled to the injunction prayed for.” 


Chase v. Sanborn, 6 Pat. Off. Gaz., 932, decided by the 
United States Circuit court, for the district of New Hamp- 
shire, in 1874, is a strong case in point. It was a bill for 
an injunction against an alleged piracy of complainants’ 
copyrights. The court found that sufficient evidence was 
shown by complainants of the deposit of the printed titles 
with the clerk, but no evidence that this was done before 
publication; also that the printed copies of the books were 
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delivered to the clerk, but that there was no evidence of 
such delivery within three months after publication. And 
Mr. Justice Clifford says: 

*¢ Deposit of the printed copy of the title of the book 
must be made before publication in the clerk’s office of 
the District court of the district wherein the author or 
proprietor shall reside, and he (the author or proprietor) 
must deliver a copy of the book to the clerk of said Dis- 
trict court within three months from publication of the 
same, else he is not entitled to the benefit of the act. Such 
are the absolute requirements of the act of Congress; nor 
is it competent for the Circuit court to disregard the re- 
quirements.” 


And the same construction has been repeatedly given 
to the act of Congress of 1870, which requires the printed 
title to be transmitted to the librarian of Congress before 
publication, and two copies of the book to be transmitted 
within ten days after, publication. 

Parkinson v. Laselle, 3 Sawyer C. C., 330. 
Drone on Copyright, 266, and cases cited. 


In the light of these authorities, it is only necessary 
briefly to direct the attention of the court to the errors as- 
signed touching the failure of appellee to prove a compli- 
ance with the statutory conditions. ‘The second error as- 
signed is based upon the entire failure of appellee to prove 
any date of publication of any of the volumes, the absence 
of any competent proof as to the date of depositing any 
of the volumes with the clerk of the District court, the 
failure to prove that the printed title was filed with the 
clerk in advance of publication and the failure to prove 
the deposit of the printed volumes within three months 
after publication. The record may be searched in vain 
for any proof upon the part of appellee, as to the date of 


publication of any of the volumes in question. The only 
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proof whatever touching a compliance with the statutory 
conditions consists in the certificates of the clerk of the 
District court, showing the filing of the printed titles of 
volumes 32 to 46 (pages 498 to 507). Conceding this 
proof to be sufficient evidence of the fact that the printed 
titles were filed, it wholly fails to enlighten the court as to 
whether such filing preceded or followed the publication 
of the volumes, there being no proof whatever upon the 
latter point. 

The third assignment of error specially challenges the 
proof admitted by the Circuit court, as to the date of the 
deposit of the printed volumes with the clerk. The only 
proof offered by appellee upon this point consists of a 
mere memorandum at the bottom of each of the clerk’s 
certificates concerning the filing of the printed title. The 
memorandum as to the alleged deposit of volume 32 
(page 498) may be taken as a sample of them all. It 
appears at the bottom of the certificate, following the 
signature and official seal of the clerk, certifying the 
transcript of his record as to the filing of the printed title, 
and is in these words: 

“ Work deposited Jany. 17, 1566, Wm. H. Bradley, 
« Cik.” 

There is no certificate by the clerk that the book was 
deposited on that or any other day, and indeed, under the 
act of Congress of 1831, such a certificate by the clerk 
would have been wholly gratuitous, and would have af- 
forded no competent proof as to the fact in question. The 
memorandum is not attested by the official seal of the 
clerk, nor was any proof offered as to the genuineness of 
the signature purporting to be that of the clerk. Even if 
this signature had been proven to be that of the clerk, the 
memorandum would still have been incompetent, being at 
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the most a mere letter or written statement by the clerk, 
with no opportunity afforded to appellants for cross-exam- 
ination. ‘To the introduction of these memoranda we ob- 
jected (page 497), upon the ground that they constituted 
no part of the clerk’s certificates, but were merely anony- 
mous statements, without proof as to when, or by whom 
they were made, and that they were, therefore, wholly 
incompetent to show the date of the deposit of the vol- 
umes. Our objection was overruled, and exception was 


taken to the ruling of the court. 


The deposit of the printed volumes within three months 
after publication was indispensable to appellee’s copyright 
and to his right of action. ‘The burden rested upon him 
to prove, first, the exact date of publication, as to which 
he made no pretense of proof; and, second, to show the 
deposit of the volumes with the clerk within three months 
thereafter. Proof of either date without the other is 
wholly unavailing, since the date of publication must be 
known, to determine whether the deposit, even if prop- 
erly proven, was within the period fixed by the act of 
Congress, as well as to determine whether the filing of 
the title preceded publication. The date of the deposit of 
the printed volumes with the clerk was directly in issue, 
being averred by the original bill, and strict proof of this 
allegation being required by our answer. If the volumes 
were, in fact, ever deposited with the clerk, competent 
proof should have been tendered upon this, as upon all 
other points in issue, and appellee’s failure to prove this 
material and vital point, is absolutely fatal to his right of 
recovery. 

Merrell v. Tice, 104 U.S., §57, is directly in point. It 
was an action at law to recover damages for the infringe- 


ment of a copyright. The only proof of the date of de- 


~~ 


55 
posit of the printed copies of the book was a similar 


memorandum at the bottom of.the certificate of the Libra- 
rian of Congress, in these words: 


“Two copies of the above publication deposited Decem- 
ber 6, 1876.” 


Objection was made by the defendant to the admission 
of such memorandum, but the objection was overruled, 
and the court permitted the memorandum to go to the 
jury. Thecase was brought to this court upon a writ of 
error, and the judgment was reversed solely because of 
the admission of such memorandum. Mr. Justice BRAD- 
LEY, delivering the opinion of the court, citing the pro- 
visions of the present act of Congress touching the condi- 
tions requisite to the granting of a copyright, says (page 
500): 


“ On a mere inspection of these enactments, it is very 
obvious that the deposit of two copies of the book after its 
publication, either with the librarian of Congress, or in the 
mail addressed to him, is an essential condition of the pro- 
prietor’s right; and must in some way be proved in an ac- 
tion for infringement. The words of the law are: ‘No 
person shall be entitled to a copyright, unless he shall 
also, within ten days, etc., deliver at the office of the 
librarian of Congress, or deposit in the mail, etc., two cop- 
ies of such copyright book.’ Nothing can be plainer than 
this. 

Then what is competent proof of such a deposit? If, 
after complying with all the requisite conditions, the law 
had authorized letters patent for the copyright, to be 1s- 
sued to the proprietor, such letters would be competent, if 
not conclusive evidence that the conditions had been com- 
plied with. But no such letters are issued in the case of 
copyright. It is contended, indeed, that the librarian’s cer- 
tificate answers the same purpose. but it is plain that 
this certificate was only an exemplification of the 
record required to be made on the filing of the title, before 
publication. Its form, as prescribed by the law, and its 
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gn evidence. ‘The memorandum under the certificate had 
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contents as shown by the copy produced in evidence, 
show that it relates to nothing else. The publication of 
the book, and the deposit of copies thereof, may not take 
place until the lapse of months afterward. The certifi- 
cate, therefore, has no relation to the deposit of the books. 
The record, of which it is an exemplification, is made 
without reference to any such deposit. Whether, after 
the deposit has been made, the certificate of the librarian, 
under his official seal, that the books were deposited on 
such a day, would be competent evidence of the fact, is 


-not now the question; and it may admit of considerable 


doubt.. Perhaps a certificate of the librarian, attached to 
a copy of the book, certifying that two copies of the same 
book, or of which that is a true copy, were deposited in 
his office on such a day, would be competent evidence, 
inasmuch as the librarian’s office is a public one; the copy- 
right books deposited with him, are quasi records, kept 
in his custody for public examination—one object, no 
doubt being to enable other authors to inspect them, in 
order to ascertain precisely what was the subject of copy- 
right. But we express no opinion whether such a certif- 
icate would be competent or not. In the present case, 
no such certified copy of the books deposited, nora cer- : 
tificate of the fact that they were deposited, was adduced : 


no validity as evidence. It might have been put there by 


any person. It would be. unsafe to hold that a memoran- | 
dum under a certificate, or indorsed upon it, is part of the 
certificate. A certificate under seal, when invested 


with legal force and effect, is a solemn instrument, 
and ought to be complete, certain and final in itself, 
without any collateral addition or commentary. Its very 
form and character, as a certificate, presuppose that it has 
the verification and protection of the authenticating signa- 
ture and seal. Any matter extraneous, that is, not con- 
tained in the body of the instrument, has not this verifica- | 
tion and protection. Such extraneous matter may be 
added by other persons, or may be erased or altered with- 

out involving the offense of forgery, or alteration of the 
certificate. Memoranda of various kinds are frequently 

indorsed on instruments of this sort, for the convenience 
of the possessors, either to indicate their contents or fur- 
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nish other information with regard to their subject-matter. 
To hold that such memoranda are evidence, except as 
against the party making them would be wholly inadmissi- 
ble. We are satisfied that the evidence offered and ob- 
jected to, was incompetent for any purpose in the cause. 
The judgment must be reversed, and the cause remanded 
to the Circuit court, with directions to award a new trial; 
and it is so ordered.” 

Unless, therefore, the court is prepared to reverse its 
ruling in Merrell v. Tice, that case is conclusive upon our 
present contention, and the decree of the Circuit court 
must be reversed accordingly. ‘There still remain, how- 
ever, other objections to be considered as to the alleged 
copyright in volumes 32, 34 and 35. 

The fourth and fifth assignments of error relate to the 
refusal of the Circuit court to admit the testimony offered 
by appellants as to the date of the publication of these 
volumes, showing conclusively that, as to them, appellee 
failed to comply with the conditions of the act of Congress. 
Appellants offered in evidence (page 510), a certificate of 
the Auditor of Public Accounts of the State of Illinois, and 
a certificate of the Secretary of State, showing the sale, by 
Norman L. Freeman, reporter, to the state, for the use of 
the state, of 553 copies of volume 32, and payment therefor 
upon the 2d day of October, 1855. ‘This proof was re- 
jected, and exception was taken to the ruling of the court. 
This sale fixes the date of publication at least as early as 
October 2, 1865. The memorandum attached to the 
clerk’s certificate, concerning the filing of the title of vol- 
ume 32 (page 498), even if competent proof, only tends 
to show that the printed volume was not deposited until 
January 17, 1866, which was more than three months 
after the date of publication, viz., October 2, 1865, as 


shown by the certificates of the Auditor and Secretary 


of State, certifying the purchase of 553 copies from the 
reporter on that day. As to volume 32, therefore, there 
can be no pretence of a valid copyright. 


We also offered in evidence (page 511) similar certifi- 
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cates from the Auditor of Public Accounts and the Secre- 
tary of State, showing the purchase of 553 copies of 
volume 34, and payment therefor on October 23, 1866. 
- This testimony was objected to, but admitted by the court, 
and exception was taken to such ruling. The clerk’s cer- 
tificate offered by appellee (page 499), purports to show 
the filing of the title of volume 34 in the clerk’s office 
October 23, 1866.. The memorandum at the bottom of 
this certificate, even if competent proof of the date of the 
deposit of the printed volume, only tends to show that it 
was deposited on the same day, viz., October 23, 1866. 
Upon the same day, at Springfield, Illinois, 200 miles dis- 
tant from the office of the clerk of the District court in 
Chicago, 553 copies of volume 34 were sold to the state, 
such sale being the highest and best evidence of publica- 
tion. It is thus apparent that the filing of the printed title, 
the publication of the volume by its sale at Springfield, 


200 miles distant, and the deposit of a printed copy of 
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the book with the clerk, in Chicago, were simultaneous 
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acts, and did not follow each other in the sequence pre- 
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scribed by the act of Congress, which required the filing 
of the title in advance of publication, and the deposit. of 
the printed volume thereafter. Appellee’s title, therefore, 
wholly fails as to volume 34. 

The learned judge of the Circuit court, in his opinion, 
could find no means of escape from these objections, as 
to volume 32, other than to assert that the sale to the 
state was not a publication within the meaniny of the 
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statute, and that, as to volume 34, he would indulge the 
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generous presumption that the filing of the certificate of 
title preceded the deposit of the volume with the clerk. 
Whether it preceded or followed the publication, the three 
acts all appearing to have occurred upon one and the 
same day, he did not, and, indeed, from the record, could 
not, determine. 

The undoubted fact, as to volume 34, is that no 
printed title was ever filed in advance of publication, or 
separate from the deposit of the printed volume itself. In 
other words, the first deposit made with the clerk of the 
District court, as to volume 34, was the deposit of the 
printed volume complete. The publisher seems to have 
wholly forgotten or omitted to file the printed title until 
after publication, when he probably deposited the volume 
itself, which was the only step ever .taken toward 
copyrighting this volume. This fact will be apparent to 
the court if it will take the trouble to examine the original! 
copyright records of the clerk of the District court of the 
United States, for the Northern District of Illinois, now 
deposited with, and under the custody of, the Librarian of 
Congress, under the act of Congress of 1870, regulating 
copyrights. 

That the sale of volume 32 and 34 to the state was a 
publication, scarcely needs argument. It was literally a 
making public of the volumes in the fullest sense of 
the term. Had proof been offered of the sale of a single 
volume from appellee’s store, to a member of the profes- 
sion, or even of the offering of a single copy for sale, 
that would have been sufficient evidence of publication. 
Instead of this, we proved a sale to the state of 553 
copies under a statute providing for the purchase and dis- 
tribution, by the state, of these copies, and yet the 
learned judge held that this afforded no evidence of 
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publication. In this view of the case, he wholly ignored 
the statute under which the volumes were sold to the 
state. The sale was under the’ provisions of sections 
22, 23 and 24 of chapter 29 of the revised statutes of 
1845, which provided as follows: 


“ SECTION 22. It shall be the duty of the reporter to de- 
liver to the secretary of state, as soon as convenient after 
publication, such number of copies of the respective 
volumes of the reports of said court, as may be necessary 
to enable the said secretary to distribute the same in the 
manner provided in the following section, with 100 copies 
in addition, to be deposited in the secretary’s office for the 
use of. the state. . 

“Sec. 23. It shall be the duty of the Secretary of 
State to distribute the said reports in the manner follow- 
ing, to wit: he shall deliver one copy to each of the jus- 
tices of the Supreme court; one copy to the Attorney 
General, each States attorney, to each clerk of a court of 
record in this state, except the Supreme court; one copy 
to each Probate justice and five copies to the clerk of the 
Supreme court; one to the executive of each state in the 
United States, and five copies to the executive of the 
United States; and one copy to each of the officers of 
the executive department of this state, who are required 
to keep their offices at the seat of government. 

“Sec. 24. Upon the delivery of the requisite number 
of any volume of said reports, it shall be the duty of the 
Secretary of State to deliver to said reporter a certificate, 
specifying the number of copies of said reports which 
shall have been delivered to him, and on presentation of said 
certificate to the auditor of public accounts, he shall issue 
his warrant upon the treasurer for such an amount as said 
volumes shall amount to, at the price for which said books 
shall be sold to individuals; provided said price shall not 
exceed the ordinary price of law books of the same de- 
scription, to be determined by the auditor, treas»rer and 
secretary of state.” 


By the act of February 8, 1865, Public Laws of Illinois 
of 1865, page 103, heretofore quoted on another branch 
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of the argument, the price to the state of all volumes, be- 
ginning with 31, was fixed at $6. It is impossible to con- 
ceive of a more complete or effective publication of the 
volumes, than their sale to the state for the purposes enum- 
erated in the foregoing statute. It will be observed, also, 
that by the language of section 22, above quoted, it is 
provided that the reporter shall deliver the copies to the 
Secretary of State “as soon as convenient after publica- 
“tion.” The statute itself thus recognizes the fact that 
publication has preceded the sale to the state, even if 
there were any doubt upon the point that such sale alone 
constituted sufficient evidence of publication. 

For these reasons, therefore, appellee wholly failed to 
establish any copyright, or right of action, as to volumes 
32 and 34, and the decree as to these volumes should be 
reversed, wholly irrespective of any and all other ques- 
tions in the case. 

The sixth assignment of error pertains to the relief 
granted as to volumes 35 and 36. By the clerk’s certifi- 
cate, offered by appellee as to volume 35 (page 500), it 
appears that the printed title was deposited with the clerk 
of the District court, January 28, 1867. The act of Con- 
gress then in force, like the present statute, required a 
notice of the entry of the copyright to be printed, either 
on the title page of the volume, when published, or on 
the succeeding page. The printed notice, which appears 
on the back of the title page of volume 35 of the original 
edition as published, purports to show its entry in the 
year 1866, being in the following words: 

«Entered according to act of Congress in the year 
1860.” 

There is, therefore, a variance ofa year in the filing of 


the title, as shown by the clerk’s certificate, and in the 


a ie em , ’ ‘ ‘ie 4% a : ssp 4 
ie r — fell : a Yoo ee. ee erg te ae. bei 28 ieee & te ae e 
ee. dua P oe ae ee eee ee .. ee” ee ee oy ee ee le ae 
ee ee ne ih Be "i poe iat ~ 


# ’ I » eo 


Fe, ae eS 
eer gs al -. 
eer 


Yh CMS AY epic’ 


» — 
om WS Boag 


62 


announcement of the fact, as shown in the printed notice 
on the reverse of the title page. As to volume 36, the 
clerk’s certificate, (page 500) shows that the printed title 
was filed by E. B. Myers and Chandler, while the printed 
notice on the reverse of the title page of the volume as 
published purports to show that the entry was made by 
E. B. Myers alone. The authorities already cited as to 
the necessity of a strict compliance with all the statutory 
provisions, apply with equal force to the objections now 
made as to volumes 35 and 36. ‘The printed notice of 
the entry, upon the reverse of the title page, is one of the 
three indispensable conditions required by the act of Con- 
gress, to the creation of a copyright, without a literal and 
strict performance of which there can be no right acquired 
under the statute. 

The case of Baker v. Taylor, 2 Blatchf., 22, is exactly 
in point, the case turning on a similar mistake of a year 
in the printed notice of entry. The bill alleged the de- 
posit of the title and delivery of the book to the clerk, 
November 10, 1846, and the imprint on the page 
succeeding the title-page of “Entered according to the 
act of Congress, in the year 1847,” the bill alleging that 
the year 1547 was printed by mistake for 1846. The in- 
junction was refused, Betts, J., observing, page 84: 

“TI think the point is placed beyond question, that the 


failure, in the present case, to publish the notice demanded 
by the act, in the manner directed, creates a fatal de- 
fect in the plaintiffs’ title. Even though the failure to 
publish the statutory notice arose from mistake, this court 
would have no power to accept the intention of the party, 
in place of a performance, any more in respect to the 
insertion of that notice on the proper page, than in re- 
spect to the deposit of the title of the book. But there 
was no mistake in this case. The plaintiffs knew of the 
error before the book was published. They, however, 
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regarded it as trivial, and not worth the expense and 
trouble of correction. But Congress, in the 5th section 
of the act of 1831, have seen fit to make the copyright 
dependent upon the particular act of giving the notice, 
and, to mark its importance, the statute sets forth the 
words in which the notice shall be given. The direction 
must be strictly complied with.” 


The learned judge of the Circuit court, in passing upon 
our objections for want of compliance with the conditions 
of the act of Congress, frankly admitted that he could not 
agree with the strict construction which had been placed 
upon the statute by the courts. With equal frankness he 
gave as his reason for refusing to follow the general 
current of authority upon this point, that there was still 
an inherent.or natural property right in the author. And 
because of this right, he was disposed to give a much 
more liberal construction to the statute than had been 
given by other courts. That we may do him no injustice, 
we quote from his opinion, (page 35) as follows: 


“It may be admitted, therefore, that every person who 
claims a copyright to a book conferred by act of Con- 
gress, must show that the provisions of the act have been 
complied with. But there is what may be called the 
original right of the author. It is the object of the acts 
of Congress to ‘secure’ the right which thus primarily 
exists. Indeed, statutes of copyright seem to imply the 
existence of a natural right of the author to the product 
of his brain. They are passed in order to make that 
right after publication, in the language of the Constitu- 
tion ‘ exclusive.” So that I am not inclined to agree with 
the strict construction which has been placed on the acts 
of Congress by some of the courts. It seems to me, on 
the contrary, that these various provisions of law in rela- 
tion to copyright should have a liberal construction, in 
order to give effect to what may be considered the in- 
herent right of the author to his own work.” 


Unfortunately for the logic of the learned judge, the 
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inherent or “ natural property theory” of literary property 
no longer prevails in the courts, and the author must look 
only to the statute for his protection, and must show a 
strict compliance with all its requirements. ‘Tested by 
ordinary rules of property, and by ordinary standards of 
right and wrong, the “natural property theory” 
is well founded and should receive the sanction 
of the courts. It was so held in the great case of 
Millar v. Taylor, 4 Burr., 2303, in 1769, and the opinion 


of Lord Mansfield in that case remains as a most mas- 


_terly exposition of the natural right of the author to his 


literary product, independent of the statute of Anne. But 
in the case of Donaldson vy. Becket, 4 Burr., 2408, decided 
in 1774, the House of Lords overruled the doctrine of 
Millar v. Taylor, five of the law lords being of the 
opinion that the statute of Anne did not deprive the 
author of his common law right, while six held that the 
common law right, after publication, was taken away by 
the statute, and that the author must look to the statute 
alone for protection. It is a well-known historical fact 
that Lord Mansfield refrained from voting upon the ques- 
tion in the House of Lords from motives of delicacy, and 
that his vote, if given, would have left the law lords 
equally divided upon this question, thereby affirming the 
doctrine of AZ/z//ar v. Taylor. Upon this slender margin, 
therefore, the doctrine was established by the House of 
Lords, that the natural property right of the author, after 
publication, is wholly lost, and that he must look to the 
statute alone for protection. ‘This doctrine has ever since 
remained unshaken in England, and it received the ex- 
press sanction of this court in Wheaton v. Peters, and has 
ever since been followed in this country. We are, there- 


fore, no longer dealing with abstract questions of literary 
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property, or with any ethical considerations as to the 
dominion of the author over the product of his own brain. 
We are merely dealing with questions of. statutory con- 
struction, which have long since been determined by the 


highest judicial tribunals of England and America. And 


cr 
om 
in view of the doctrine of the House of Lords, in Donald- 
son v. Becket, and of this court in Wheaton v. Peters, it 
is too late to assert the existence of any inherent or . 
natural property right upon the part of the author, after 
publication. With the policy or justice of this state of the 


law we have nopresent concern. Such considerations might 


properly be addressed to the legislature, as affording rea- 

son for a change in the existing law, but until such change 

is made by express legislation, the doctrine of Wheaton 
: v. Peters, and of the long array of authorities already 
. cited, requiring strict compliance with all the conditions of 
the act of Congress, must prevail. And because of-the 

absolute failure of appellee to prove such compliance with 

the conditions prescribed by the act of 1831, the decree 


should be reversed. 


ee ee 
APPELLEE WHOLLY FAILED TO PROVE TITLE TO ANY OF | ; 
THE VOLUMES, AS AVERRED IN His BIL. 7 

, 


The seventh error assigned is based upon the failure of 
appellee to prove any assignment or transfer by Mr. 
Freeman, the reporter, of his interest in any of the 
volumes to appellee, or any assignment or transfer by 
Horace P. Chandler to appellee, of the alleged interest of 
Chandler in volumes 32 to 38, or of any source or means 


through which appellee derived title to any of the vol- 
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umes. The scope of this objection may be better under- 
stood by a brief reference to the pleadings. 

In his original bill of complaint (page 2), appellee 
avers the existence of a partnership between himself 
and Horace P. Chandler, under the firm name of E. B. 
Myers and Chandler, between the years 1865 and 1868, 
the firm being engaged in the business of publishing law 
books in the city of Chicago. The bill avers that the 
firm were the proprietors of each of the volumes 32 to 
38, inclusive, and that the firm deposited the printed 
titles of each of the volumes and also deposited printed 
copies of the volumes, after publication. Itis also averred 
(page 4), that all of the books were prepared by Mr. 
Freeman, from whom the firm of E. B. Myers and 
Chandler purchased all his proprietary right, paying him 
a large and valuable consideration therefor, in considera- 
tion of which payment Freeman agreed that the firm 
should have the copyright of the books. The bill alleges 
(page 5) that on June 13, 1868, Chandler sold and 
assigned to appellee al! his right, title and interest in the 
volumes and copyrights, by a written assignment, duly 
acknowledged and filed for record in the office of the 
clerk of the District court of the United States for the 
Northern District of Illinois, June 18, 1868, and duly 
recorded in the copyright records of the court, volume 
No. 3, pages 407 and 408, by virtue of which assign- 
ment, it is averred that appellee became the proprietor of 
the copyright of those volumes, and that he alone was 
and is authorized to publish them. The bill then alleges 
(page 5), that appellee was the sole proprietor of the 
remaining volumes, viz.: 39 to 46 inclusive, which he en- 
tered in his own name; that each of these works was pre- 


pared by Freeman (page 7); that appellee purchased 
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from Freeman all his proprietary interest therein, paying 
him a large and valuable consideration therefor, Freeman 
agreeing that appellee should have the copyright of the 
books. 

As to all of the above averments of the bill, concerning 
the interest of the firm of Myers and Chandler in these 
reports, the purchase from Freeman of his interest, the 
assignment by Chandler to Mvers of his interest in vol- 
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copyright the volumes, and the payment by appellee to 
; f 


umes 32 to 38, the alieged agreement as to the right to 


Freeman for his services in the preparation of volumes 39 


to 46, the answer of appellants (page 16) avers that they” 


have neither sufficient knowledge nor information to admit.’ 


or deny such allegations, and therefore they put appellee 
upon strict proof. 

A distinct issue having thus been tendered by appellee, 
both as to the source of his alleged title and as to the 
chain of title, and appellee having, by our answer, been 
put upon strict proof as to these material and vital points, 
the burden was upon him to prove his title as alleged in 
his bill. The failure to make competent proof of such 
title is necessarily fatal to any right of action. Incredible 
as it may appear to the court, appellee offered no proof 
whatever upon any of the points upon which the issue 
was thus squarely defined. His entire proof of title con- 
sists of the clerk’s certificates of the filing of the printed 
titles of volumes 32 to 46. No assignment, document, 
contract, or memorandum of any nature whatever was 
offered by appellee to prove the title averred by his bill to 
have been derived from Freeman, the reporter, or from 
Chandler, his former partner, nor was any parol proof 
offered upon this point, even if such title could have been 
established by parol. 
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fdas dse#~ The omission to prove utle is the more significant when 
. wer . ~y ° 
it is remembered that the act of Congress then in force 
limited the copyright, in terms, to the author and to his 
. . m > ‘ 7 ; — > 7 
assigns?” Section 1 of the act of February 3, 1831, 4 U. 
S. Statutes at Large, 436, provided as follows: 


‘That from and after the passage of this act, any per- 


| 
son or persons, being a citizen or citizens of the United 
NGA , [ad States, or resident therein, who shall be the author or 


x f authors of any book or books, * * * and the ex; 
we ecutors, administrators or legal assigns of such person or 
¥ me . ° . e 
persons, shall have the sole right and liberty of printing,” 


etc. 
a4 “ file. ** 
v Under this act, therefore, appellee could only maintain 


his action by proving an assignment by Freeman of his 
interest in volumes 32 to 38 to Myers and Chandler be- 
it fore these volumes were copyrighted, an assignment by 
Chandler of his interest in these volumes to Myers, and 
an assignment by Freeman of volumes 39 to 45 to Myers 
before the volumes were copyrighted. His counsel rec- 
ognized this necessity in framing the original bill, evi- 
dently having then in mind the provision of the statute 
above quoted, and the bill contains allegations covering 
all the above points, and averring a derivative title in ap- 
pellee to all the volumes. but the record will be searched 
in vain for any proof, either documentary or parol, in 
support of these averments. 


No extended comment upon this branch of the case 


: RP can emphasize the error of the court in awarding a de- 
ms. BS. cree upon this condition of the reéord. The mere state- 
| ment of the omission to prove the title alleged in the bill 


7 is of itself the strongest argument which can be made 
upon this branch of the case, and for this error alone we 


confidently submit that the decree should be reversed. 


ae 


Tue DECREE SHOULD BE REVERS2D, BECAUSE OF APPEL- 
LEE’s ACQUIESCENCE IN THE PUBLICATION OF THE 
VOLUMES, AND BECAUSE OF HIS LACHES IN SEEKING 


RELIEF. 


The eighth assignment of error is based upon Myers’ 
acquiescence in, consent to and ra tification of, the publica- 
, tion of the volumes by appellants, and his delay and 
| laches in seeking relief. The facts upon this branch of 
the case are disclosed by the testimony of Andrew P. Cal- 
lahan, Bernard Callaghan, Andrew Callaghan, George W. 
Beck and Mr. Myers himself. And because of the im- 
portance of this feature of the case, and the somewhat 
voluminous extent of the testimony upon which it rests, it 
has been deemed advisable for the convenience of 
the court to preface this branch of the argument with a 
synopsis of the testimony of the witnesses above named. 
The testimony bearing upon this point has been condensed 
into narrative form, with the exception of a few of the 
more material questions and answers, and an effort has 
been made to present it in as brief a compass as possible, 
consistent with clearness and with the importance of the 
facts embraced in the testimony of the witnesses. It is 
as follows: 


Deposition of ANDREW P. CALLAHAN (page 131, ef. 
seg.): 

“Prior to 1876, Callaghan and Company owned the 
stock of volumes 2 to 18, inclusive, and the copyrights, or 
license to print volumes 2 to 30, inclusive; in February, 
1877, we obtained the copyrights of volumes 1 and 31; at 
that time we acquired an interest from Mr. Freeman in 
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volumes 47 to the end of the series. The arrangement 
included our right to sell these volumes at a discount to 
the trade, and the prohibition.on Mr. Freeman to sell them 
to the trade at less than $3.50 a volume; it substantially 
gave us control of the trade. From 1871 to 1876 and 
1877, volumes 32 to 38 were entirely out of print and 
scarce, and could only be had at second hand, as they 
could be picked up from one source or another. During 
allthis time there was a continuous demand from the pro- 
fession for them; there was a greater demand in 1877 in 
the aggregate than in any previous year, and it was being 
continually added to. We talked of the republication of 
32 to 38 to Myers several times in 1876, I think as early 
as the spring; certainly as early as the summer of 1876. 
In November, 1876, we had made up our minds to com- 
mence soon, almost immediately, the reprinting of these 
volumes; we had this project in mind for quite a long time. 
At that date we had determined to commence almost im- 
mediately the reprinting of them. 

“In November, 1876, I went to his ( Myers’) store for 
the double purpose of announcing to him our intention to 
reprint them, or to induce him to reprint those which were 
out of print, 32 to 38, inclusive; or, failing to do that, to 
sell his entire interest in the Illinois Reports tous. I asked 
him if he would reprint volumes 32 to 38; he said he 
would not; it would not pay him; he had sunk money in 
volume 46. He stated that he had reprinted volume 46 
at a loss, and he had not got his money out of it yet, and 
he did not think that the market would afford a profit on 
the sale of 32 to 38. I then asked him if he would sell 
his interest in 32 to 46 to us; he did not know; asked 
what I would give. I offered him $5,000: the offer to 
include copyrights of 32 to 46, and plates and stock of 39 
to 46; stock about 400 copies. 32 to 38 were talked of 


.by Myers as out of print. He claimed that plates alone 


which he then owned from 39 to 46 were worth alone the 
sum named, $6,000. In the discussion I stated that no 
copyright was worth more than the cost of reproducing 
the books, and it was acquiesced in by him, but did not 
figure in the estimate. In the interview no value was at- 
tached to the copyrights of 31 to 38; the general impres- 
sion was that it wouldn’t pay to reprint them. Myers as- 
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serted no value in the copyrights at that interview. Il 
stated the intention of the firm to reprint the scarce vol- 
umes, including 32 to 38. Myers made no objection of 
any nature to our proposed reprinting of 32 to 38 at that 
time, or at any other time; nor did he say that our re- 
printing of volumes 32 to 38 would be an infringement of 
his copyright. I understood him all along to desire us to 
reprint all those six or seven volumes, they not being pro- 
fitable to print himself. 

‘The next interview was after our announcement of 
the publication of 1 and 19 to 38, in February, 1877.” 

(See advertisement in Legal News, February 24, 
1877, page 160.) 

“Myers said that he saw the advertisement. We 
had several interviews about the purchase of his in- 
terest in the reports, the amounts to be paid for them, 
and the fact that we were reprinting 32 to 38 was talked 
over between us. I made propositions to buy his interest 
in 32 to 46; offered him $5,000; he took the offer under 
advisement. I informed him at all of our interviews of 
our intention concerning the republication of 32 to 38. It 
had been published and was known to everybody. 

‘At an interview in March, I went to see Myers con- 
cerning an agreement to furnish complete sets of reports 
and to see what we could buy his bound volumes, 39 to 
46 for. I said if we could buy his books at a reasonable 
price we would do so; but if he charged an unreasonable 
price for them we could not permit him to control the 
price of the set by charging a large sum for his 39 to 46, 
and would therefore have to reprint them. He said he 
would sell his 39 to 46 at the same price which we would 
charge for volumes 1 to 38; that is, our books. I will 
not state positively that he said 1 to 38, but he said our 
books. I replied that was not equitable, for the reason 
that our reprints cost us much more than his books, which 
were old and printed from stereotype plates, cost him. 
We did not agree.” 

«“ At this interview allusion was made by both parties 
to our reprints; by our reprints I mean 1 and Ig to 38. 
He desired we should sell ali the first 38 volumes to him, 
everything that we proposed to control, or did control, 1 
to 38. I stated to him that the time had come when an 
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arrangement ventas be made for offering complete sets 
for sale; that we were reprinting the scarce volumes, and 
desired to ‘alte what he would sell his 39 to 46 for, to 
complete sets; that I desired to obtain his 39 to 46 for the 
purpose of furnishing complete sets; that we intended to 
push their sale largely in other states than Illinois, and in 
order to do so we would have to sell at a low prize; he 
had been informed of our arrangement with Freeman at 
that time. Afterwards Beck, our shipper, was sent to 
Myers to see if he could not make an arrangement to get 
his 39 to 46 at reasonable rates.” 

“In June a long conversation occurred between Myers, 
Bernard Callaghan and myself at our store. We stated 
to Mvers that we desired to buy his copyrights and plates, 
his interest in the Illinois Reports; would give him $5,000 
for his whole interest, 32 to 46 inclusive, less the cost al- 
ready incurred in printing the volumes then either printed 
or printing. He declined, and offered to put in his vol- 
umes 39 to 46 at the same price we would put in 1 to 35 
inclusive; that is, he would sell at the same price per vol- 
ume 39 to 46 to us, at which we would sell to him 1 to 
38. We declined for the reasons given in the prior in- 
terview. He then offered to sell his whole interest and 
we declined. At this time volume 32 of our reprints had 
age - Myers had bought a copy. The others 
from 32 to 38 were some in the hands of the printer, and 
some ite edited. We informed Myers at that inter- 
view of the condition of the others; he made no objection 
or complaint of any kind concerning our re-publication of 
32 to 38, and made no statement as to such re-publication 
infringing his copyright. He was apprised of the publi- 
cation of each from 32 to 38, and purchased several vol- 
umes of them. We levested 3 in 32 to 38 during 1877, 
about $8,000. There was almost daily communication 
between Myers’ concern and ours, during 1876 and ’7.” 

“] never saw Myers’ circulars or had any information 
concerning the existence of such circulars until Myers’ af- 
fidavit before the master in this case. I learned in Au- 
gust, 1877, first, that Myers contemplated republishing 37 
and 38. I never heard any objection from Myers or his 
employes prior to the filing of his bill to our reprinting 
32 to 38; the first knowledge or intimation I ever had of 
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such objection was when the bill was filed. Myers did 
not object in the interview in February when he spoke 
about the advertisement in the Legal News, to our re- 
print of 32 to 38. 

“Q. What effect, if any, was produced upon your 
mind by these various interviews and conversations with 
Mr. Myers to which you have testified, as to the publica- 
tion of volumes 32 to 38°” 

(Objected to. ) 

“A. I was induced to believe that he wanted it done. 

“Q. State whether in any of these various interviews 
you had with Myers of which you have testified, during 
1876 and ’7, he ever made any statement to you, of any 
intention on his part to print volumes 32 to 38 inclusiver 

“A. I do not remember his ever having said so; on 
the contrary, I understood that he did not want to do it: 
he told me he did not want to do it, and would not do it 
at that time, because it would not pay. 

“(Q. In these various interviews and conversations 
which you have narrated with Mr. Myers, state whether 
the conversation was usually directed to volumes 32 to 38, 
or volumes 39 to 46 inclusive? 

«A. The question at issue between Mr. Myers and 
ourselves was, whether we should reprint his volumes 39 
to 46 or not; whether we should buy his interest, his en- 
tire interest in the Illinois Reports; or, ignoring his inter- 
est in the Illinois Reports, reprint 39 to 46, and so affect 
or destroy the value of his stereotype plates in 39 to 46.” 

«In the conversations the main subject of discussion was 
39 to 46, and our reprinting of them was the question at 
issue; 32 to 38 were never the subject of principal discus- 
sion; they were merely incidental. Myers never expressed 
any unwillingness, so far as I can recollect, to have us re- 
print 32 to 38 alone.” 


Deposition of BERNARD CALLAGHAN (page 173, 
el seq.): 

“ T had an interview with Myers concerning our repub- 
lication of 32 to 38 of the Illinois reports at my store in 
the later part of June, 1877. A.P.Callahan, my part- 
ner, was present at most of it. I asked Myers to come 
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on that matter for the purpose of making some arrange- 


oer “a 
ment by which we could put complete-sets of Illinois re-., { 
ports on the market to supply the demand. ‘There was Soe 
a good deal said by both of us. The substance was: we 
tried to make some arrangement by which we could com. de 


plete sets, either by purchasing his volumes 39 to 46 in- 
clusive, from him in quantities as we might want them, or 
by buying out his plates and copyright ‘of those volumes, 

and thereby enable us with our Own reprints to make 
complete sets. Myers said he would sell us his volumes 
that he had stock of, 39 to 46, for the same price we 
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2 - would charge him for our reprints. I asked what he 
meant by our reprints; he said he meant all our re- 

. prints. 

“Q. Was anything said about your reprints of 32 to 


38 by him or your 

«A. Yes, sir; that was to include the reprints of 32 to 
38, inclusive. We stated to him that it would be unreas- 
onable for him to expect us to do what he proposed; he 
could manufacture for about $1 a volume, or less, and <> 
our reprints would not pay for a long time to come; we 
could not put them at the same price as books that could 
be manufactured from those plates which had paid for 
themselves already, and all future books printed from 
which would be clear profit. Nothing was agreed on, 


Be but he made the offer to sell his entire interest, including 
* his assumed interest in 32 to 38, and the plates, stock and 
a copyrights of 39 to 46, tousfor $7,000. We oflered him 


$5,000, less the amount already paid out in re-editing 32 
to 38, inclusive. ‘That proposition he took under advise- 
ment. In that conversation he stated that he did not care 
what we did with 32 to 38; what he cared about was 39 
to 46; of which he had stock and stereotype plates. 

“ We stated to him in this interview the amounts we 
had paid:for some of the volumes 32 to 38, and told him 
how many volumes were under way, the state they were 
in, how far they had progressed, and that perhaps, if we 
concluded an arrangement then, we could get some of our 
editors to let up on our contracts with them, and would 
therefore be able to give him nearer the $5,000. At that 
time several of the volumes 32 to 38 were under way, be- 
ing printed and edited, the editing of all contracted for. I { 
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explained all about the condition of those volumes to My- 
ers pretty fully; told him the condition as near as I 
could without getting the exact facts from the print- 
ers. The interview lasted perhaps three-quarters of an 


hour. 


‘‘ In this interview Myers said nothing about his inten- 
tion to reprint 32 to 38; he had told us that he would not 
reprint them; that it would not pay to do it; it was so well 
understood between him and us that the last part of the 
time we did not talk to him about it, nor hetous. He 
gave us to understand after the fire he would not reprint 
them. After the fire of 1871 we applied to Myers for 
volumes between 31 and 39, he being the publisher; he 
told us he could not furnish them. Volumes 32 to 38 
could not be supplied from 1872 to 1877, except by pick- 
ing up second-hand copies; they were selling at very large 
prices in any shape we could get them. I never learned 
that Myers intended reprinting any of 32 to 38 till I think 
he had one volume out in the summer of 1877. The first 
intimation I had, I got from the printing office. We had 
a quarrel with Bradwell over it; he got us to let up on 
our work, and we afterwards learned that it was for the 
purpose of printing either 37 or 38 for Myers. There 
was frequent communication back and forth between My- 
ers and our firm, getting books from each other, for the 
last 4 or 5 years, and through the year 1577. 

“Q. State whether at any time prior to filing the bill 
in this case Myers, or any one in his behalf, ever made 
any objection to the firm of Callaghan & Company against 
the publication of volumes 32 to 38° 

« A. They did net, he or any of them, to my knowl- 
edge, either directly or indirectly; neither Myers or his 
employ es, or any person for him ever made any objection 
concerning the infringement of his copyrights by our pub- 
lishing 32 to 38. Mr. Myers said to me himself that he 
did not care what we did with 32 to 38; what he cared 
about was the volumes he had stock and plates of. Met 
Myers frequently during 1876 and 1877, and have met 
fr equently during the course of business i in the last § or 6 
years; our places of business are about two blocks apart. 
The first know ledge or intimation I ever received, directly 
or indirectly, that My ers objected to our republishing vol- 
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umes 32 to 38, was when he instituted legal proceedings 
against us; the marshal’s subpoena was the first intimation 
I had of it. 

“The effect of our republishing 32 to 38 in 1877 
would be decidedly beneficial on Myers’ volumes 39 to 
46, by creating a market for them and enabling he and us 
to put sets on the market which would embrace his eight 
volumes, and this fact was mentioned in the interview. 
He understood it of course.” 


Cross-examination of BERNARD CALLAGHAN ( page 154, 
el seg.) : 


“ My object in having this June interview with Myers 
was to enable us to buy from him volumes 39 to. 46, or to 
make an arrangement which would enable us to put com- 
plete sets upon the market, and enable him to do the 
same thing, by purchasing or exchanging with him, the 
exchange to be on a cash basis, that is, we would pay to 
him and he tous. We did not desire to make arrange- 
ments in regard to any other volumes of Myers except 
39 to 46. I always understood that Myers claimed a 
copyright in 32 to 46. Do not think we asked his con- 
sent to reprint 32 to 38; I recollect asking him to reprint 
those volumes, and he said he would not. I did not think 
he would raise any objections to our reprinting them, as it 
was in his interest; think he would have been glad that 
we should have reprinted them, provided we had stopped 
at 39. 

“In the June interview, in talking with Myers, I asked 
him what reprints were referred to, and he answered, ¢ all 
our reprints.’ I now mean to say that it included the 
reprints from 19 to 38—all our reprints. I mean that 
Myers or myself named volumes 1g to 38, and the nego- 
tiation was on that basis, but I cannot state whether it was 
he or I that gave the numbers.” 


Re-direct examination of BERNARD CALLAGHAN (page 
194, ef seqg.): 


“There was ho quarreling or bickering at any inter- 
view between us and Myers before the filing of the bill 
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concerning our republication of 32 to 38. In the June in- 
terview he did not attach any value to the copyrights of 
32 to 38; he said he did not care what we did. with those 
volumes; that he only cared about the volumes he had 
stereotype plates and stock of, 39 to 46.” 


Re-cross examination of BERNARD CALLAGHAN (page 
195): 

“Inthe June interview Myers said he did not care what 
we did with 32 to 38, and it made the impression on me 
that he did not attach any value to the copyright. I am 
not sure that the copyright of 32 to 38 was mentioned. 
What we were trying to buy most was his 39 to 46, and 
we offered to buy the copyrights of 32 to 46; we would 
have liked to have them all thrown in. We were to buy 
all his plates and stock and alleged copyright in all vol- 
umes including 32 to 46. Ido not say that Myers said 
that he did not attach any value to the copyrights of 32 
to 38, but when he said he did not care what we did with 
32 to 38, the others were what he cared about, of course 
there was nothing else left for me to infer. 


Deposition of ANDREW CALLAGHAN (page 196, ef seg.) : 


“ Had a conversation with Myers concerning our re- 
publication of 32 to 38 in 1877, at a restaurant on Dear- 
born street; we sat at the same table and ate our lunch 
together. Myers asked me the condition of our reprints, 
how far we had progressed, and when we expected cer- 
tain volumes out. This was either June or July. I told 
him the exact state of the case as it was at that time, how 
far they were advanced, and when we expected them out/ 
He made no objection whatever to our reprinting 32 to 
38; the interview was very cordial. 

«There was frequent communication between Callaghan 
& Company and Myers in the course of business, during 
1877, and the subject of our reprinting 32 to 38 was fre- 
quently alluded to by Myers’ employes, and as frequently 
discussed on our part, and the exact state of the case ex- 
plained. They, on several occasions, asked as to when we 
expected certain volumes, and we answered correctly as 
to when we expected them. Such conversations were 
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held with myself and with our employes in my presence. 
The first time I ever heard of the circular attached to 
Myers’ deposition was when it was produced on the hear- 
ing of the motion before Mr. Bishop in this case. We 
are brought in contact in our business with members of 
the legal profession from different parts of the state, and 
I never heard from them about any such circular. Prior 
to the commencement of this suit no objection was ever 
made, to my knowledge, by Mr. Myers, his employes, or 
any person in his behalf, to our reprinting 32 to 38, nor 
any statement as to our reprinting those volumes being 
an “infringement of his copyright. I never learned that 
Myers objected in any way to our republishing 32 to 38 
till he began this suit. 


Cross-Examination of ANDREW CALLAGHAN (page 199 
et se€q.). 


«My best recollection is that some of the volumes were 
out at the time of this conversation, but am not positive. 
The conversation was subsequent to the beginning of the 
work, and while they were in press, some of them. 

«“ Myers’ inquiries of me at that time had no reference to 
volumes between rgand 30. The volumes in dispute were 
the ones we were speaking of; they were 32 to 38. The 
conversation, as I recollect it, referred entirely to 32 to 38. 
I am certain I stated to Myers the numbers of the vol- 
umes we had in press at that time, and the conversation 
related to 32 to 38, and his inquiry and my replies had 
reference to those volumes. 


Deposition of Georce W. Beck (page 286 ef seg.): 


«Am salesman for defendants; wasin 1877. In March, 
1877, was sent to Myers by A. P. Callahan to try to make 
some arrangement with Myers to purchase his volumes 
39 to 46. I told him what I came for, and wanted to 
know at what price he would sell them. The first propo- 
sition he made was that he would sell them at the same 
price that we would sell our re-prints to him. That offer 
I declined, and we made an arrangement to take his at 
same price that we would furnish him Freeman’s 47 to 
the end of the set, and we took several sets of his 39 to 
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46 under that arrangement. The arrangement lasted 
through March and April, I think; then Myers declined 
to go on and to furnish volumes at that price. 

“In May I had another interview with Myers about the 
matter, and the substance was that he refused to sell us 
his volumes. I told him his course with regard to those 
volumes, 39 to 46, would compel Callaghan & Company to 
reprint them, as they had to have them in order to com- 
plete sets. He said. ‘If they reprint my 39 to 46, I'll 
put a rod in pickle for them.’ He said nothing whatever 
concerning the reprinting of 32 to 38 by Callaghan & Com- 
pany. 

“In the year 1877 the employes of Myers came to the 
store ie Callaghan & Company; the employes of both stores 
were back and forth, I might say daily. Myers’ em- 
ea es when they came invari: ably inquired as to what con- 
dition the reprints 32 to 38 were in. By Myers’ em- 
ployes I mean Beckwith, one of his clerks, and his son, 
George L. Myers. When they made those inquiries they 
were always told as to what condition they were in, when 
a volume would be ready, We gave them all the infor- 
mation we possessed at the time in regard to them 

‘In the end of April or May I had a conv ersation with 
George Myers at Myers’ store. We talked back and 
forth on the subject of reprints of 1 and 19 to 38, inclu- 
sive. We made a wi ager that they would not all be out 
on the 4th of July. George did not at that time make any 
objection to the reprinting of any of those volumes by Cal- 
laghan & Company, and in any of the various interviews 
between Myers and myself and the employes of Myers 
and myself, I never heard from any of them an objection 
to the reprinting of these volumes. The first I learned 
that Myers objected to the reprinting of these volumes, by 
Callaghan & Company, was when this bill was filed. 


Cross-Examination of Georce W. Beck (page 291): 


«“Q. Atthe time Mr. Myers told you if Callaghan & 
Company undertook to publish his volumes, and he said if 
they published them he would put a rod in pickle for 
them, do you undertake to say that he then undertook to 
enumerate the volumes that he said he would prosecute 
them for publishing? 
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A. Yes, sir. 

«Q. You swear that he named 39 to 46? 

«A. Myers’ 39 to 40. 

«Q. You are positive about that? 

“A, Yes, sir. . 

«Q. That was the conversation in his store? 

“A, Yes, sir. 

« That was the only conversation in which I heard 
Myers say he would prosecute them, or assert his copy- 
right claim. 


Re-direct examination of GeorceE W. Beck (page 
292): 

* In the wager I had with George Myers as to when 
Callaghan & Company’s reprints would be out, the reprints 


mentioned were our announced reprints; by announced re- 
prints I mean volumes 1 and Ig to 38. 


Deposition of EuGENE B. Myrers— Cross-examination 
(pages 115, 116): 


*Q. Don’t you know as a matter of fact, that one of 
their reprints had already appeared, prior to the June 
interview ? 

“A. I believe the 32nd was published. 

*Q. Had not you seen it and purchased a copy of it 
prior to this June interview? 

* A. I purchased a copy as soon as | found it was 
issued. 

_@Q. Did not you purchase copies of their reprints 
from time to time, as fast as they were issued?’ 

+ A. I did, for the purpose of comparing them. 

*«@. Then your best recollection is, that prior to this 
June interview you had already bought a copy of 32, the 
first of their reprints which had appeared (prior) to the 
June conversation? 

«A. Iam not positive, but I think I had. 

(The exact date of Myers’ purchase of volume 32 as 
fixed by appellants’ testimony was June 2. ) 


Sr 


In the light of the foregoing testimony it is confi- 
dently submitted that appellee is estopped by his own 
laches and acquiescence from relief in equity. The re- 
cord discloses that as early as the spring of 1876 he was 
distinctly apprised of appellants’ purpose to reprint vol- 
umes 32 to 38. ‘!n November, 1376, he was again defin- 
itely apprised of that intention. In February and March, 
1877, repeated interviews were had between the parties, 
in which the matter was freely canvassed, the negotia- 
tions having in view the common purpose of putting upon 
the market complete sets of Illinois Reports, as a condi- 
tion to which end it was necessary that Callaghan and 
Company should. republish volumes 32 to 38. Myers 
repeatedly announced to them, as he had repeatedly an- 
nounced to members of the profession, that he would not 
reprint these volumes. His speech and conduct during 
all the continued negotiations, from November, 1876, to 
the final interview in June, 1877, encouraged appellants 
in their proposed republication, and led them to believe 
that their enterprise had his full and free consent. “I 
understood him all along,” says Andrew P. Callahan, in 
his deposition, “to desire us to reprint all these six vol- 
umes, or seven volumes, they not being profitable to 
him.” Again, the witness is asked what effect was produced 
upon his mind by these various interviews with Mr. 
Myers as to the publication of volumes 32 to 38. Answer: 
«I was induced to believe that he wanted it done.” 

Bernard Callaghan testifies that at the interview with 
Myers in appellants’ store, in the latter part of June, 1877, 
nearly a month after they had published, and Myers had 


bought, a copy of volume 32, Myers still endeavored to 


effect an exchange of his volumes 39 to 46 for their re- 


prints, including 32 to 35,and adds: «* He ( Myers) stated 
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that he did not care what we did with 32 to 38 inclusive; 
that what he cared about was the volumes that he had 
stock and stereotype plates of, namely, 39 to 46.” This, 
however, is denied by Myers (page 362). 


Appellants’ volumes appeared at the following dates in 


1877: 
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Myers purchased volume 32, June 2, 1877, and pro- 
cured the others from time to time as they appeared. He 
was fully apprised of every step in appellants’ republica- 
tion. He saw their printed circular, announcing their re- 
print, as early as February or March, 1877, as he himself 
admits (page 110). His employes were frequently in 
appellants’ store during the summer, with constant in- 
quiries as to the condition of the reprints, and were as 
constantly informed of the exact status and progress of 
the work. He was personally informed, at the interview 
in appellants’ store late in June, 1877, of the then condi- 
tion of their volumes. He received, in person, like infor- 
mation from Andrew Callaghan, at the interview in the 
restaurant in June or July. His place of business was 
only two blocks distant from appellants’. He procured 
the volumes from time to time as they appeared, took the 
Te. advice of counsel, believed them to be an infringement; 
‘9 and yet, astounding as it may appear to the court, he 


uttered no word of warning or complaint, until the filing 
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of his bill, December 17, 1877, six months and a half 
after the first volume had appeared and was in his pos- 
session. 

During all this period the business relations of the two 
firms went on as before. Books were exchanged and 
sold between them; they and their employes came and 
went between the two places of business, and neither 
directly nor indirectly did Myers lisp a word of warning 
or remonstrance, until the work was completed, and ap- 
pellants hdd invested $8,000 in their enterprise. As late 
as December 1, only sixteen days before filing his bill, he 


wrote to appellants as follows (page 170): 


« CuicaGco, Dec. 1, 1877. 
“ Messrs. Callaghan & Co. 

‘GENTLEMEN: I have your note of this date, com - 
plaining because [ charge you $5 per volume for my re- 
prints of the Illinois Reports. My best answer seems to 
be, that you did a month ago, without notice, advance 
your price to me to $7.50 per volume on vols. 1 ( Breese) 
to 38, inc. You also did, without notice or cause, ad- 
vance your charge to full retail price for Moore’s Justice. 
I have no right to question your mode of transacting 
your business, nor will I permit you to question mine. 

“ Resp’y, 
«KE. B. Myers.” 


Six months have passed since appellants’ first volume 
appeared; all of them have long been on the market, and 
yet the only complaint made by Myers is that he ts 
charged too high prices—for what? For volumes 1 to 38 
inclusive! Not a syllable of complaint as to the in- 
fringement, but only a pitiful whine that he is charged too 
much for what he now contends to have been stolen prop- 
erty. And all this on the very eve of filing his bill of 


complaint, over which and its well rounded periods, 
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charging piracy of his literary property, client and counsel 
were doubtless then consulting. 

We beg the court to observe, that not only did Myers 
by his silence encourage Callaghan & Company to pro- 
ceed with their publication and consequent large expendi- 
ture, but tnat he actively and openly encouraged such 
publication. Allusion has already been made to the 
negotiations in February, March and June, 1877, in which 
Myers proposed to co-operate with Callaghan & Com- 
pany in the common plan and project of furnishing com- 
plete sets of Illinois reports by furnishing them his 
volumes 39 to 46, at the same price at which they would 
supply him their reprints, including 32 to 38. Equally 
conclusive proof of Myers’ active co-operation in the en- 
terprise is found in his printed trade circular dated March 
I, 1877 (pages 329, 330). That circular, when it reaches 
the Illinois reports, enumerates the different volumes, and 
speaks of 19 to 38 in these words: “Illinois Reports (19 
to 38) inclusive, reprinting.” No price is given, plainly 
indicating that he had in mind Callaghans’ reprint of these 
volumes, for had he himself been reprinting, he would 
have been able to fix a price for his own wares. No hint 
or allusion is made that he, Myers, is reprinting the 
volumes named. Indeed, he had no interest in 19 to 31, 
which were owned by Callaghan & Company, and the 
volumes enumerated in his circular as reprinting are 
Breese’s Reports, and 19 to 38, the exact volumes an- 
nounced by appellants in their advertisement in the Legal 
News of February 24th, which Myers admits was seen 
by him. 

There is and can be no escape from the conclusion that, 
so far from announcing or intending to announce by this 
circular any intention on his own part to reprint volumes 
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32 to 38, Myers intended it as an announcement of the 
Callaghans’ reprint, then under way, and thus sought to 
co-operate with them in bringing about the joint purpose 
of completing sets. Indeed, his own personal and selfish 
ends would be best subserved by their reprint, which he 
thus advertises. He had the printed stock and plates of 
volumes 39 to 46, for which he desired a market. Vol- 
umes 32 to 38 were out of print, and had been since the 
great fire. Myers himself had repeatedly refused to re- 
produce them, being unwilling to incur the risk and ex- 
penditure. He therefore encouraged the Callaghans in 
their proposed re-print, knowing that it would complete 
the series, and thus enhance the value of his own wares 
by increasing the demand for entire sets. And the con- 
clusion is irresistible that in issuing this circular he had in 
mind the Callaghan volumes then in press, and that he 
himself then had no intention of reprinting. 


It will be sought to break the force of this 
view by asserting that Myers did not intend to 
relinquish or abandon his property, and his tes- 
timony will be cited to the point that he intended to re- 
print the volumes in question, under the tri-partite agree- 
ment with Freeman, and Soule, Thomas & Wentworth, 
of St. Louis. As proof that this alleged intention of re- 
printing is a mere afterthought, attention is called to 
Myers’ own letters to Freeman, shown as exhibits to the 
latter’s deposition. Bearing in mind that the tri-partite 
agreement, if made at all, which is exceedingly problem- 
atical, was made in November, 1876, the court will not 
need to be reminded of the significance of the following 
extracts from Myers’ letters to Freeman, written months 
afterward. February 16, 1877, he writes to Freeman 


(page 324): 
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« You said you would give me $6,000 for 32 to 46 IIli- 
nois, if the state purchased under the bill pending. I 
want to feel certain of that, if Iam pushed by ‘Cally’ 
to accept or decline their offer; so please write to that 
effect.” 

-April 25, 1877, he writes to Freeman, announcing in a 
burst of generous confidence (page 326): 

«“ Confidentially, 38 is nearly ready. * * * They (Cal- 
laghan & Company) are making tremendous efforts to 
scil—are contracting full sets and guaranteeing to supply 
the balance within three months for P25. Jennings, of 
Banks &.Bros., of N. Y., was here. We had a talk 
over the matter of my selling. I suggested that you 
might sell, and advised him to visit you, and he said he 
would. Has he reported yet? He is very anxious to get 
a hitch in on them to hurt ¢ Calla,’ and I wish him luck. 
If I can see any profit or get sufficient patronage for 32 
and after, I shall put them out as rapidly as possible.” 


It is thus apparent that as late as February 16, 1877. 
Myers, so far from intending to reprint, is endeavoring to 
sell the entire property, and is playing Freeman against 
the Callaghans in a coy and gentle dalliance between the 
two to enhance the price of his wares; and that, as late 
as April 25, 1877, he is negotiating with Jennings to sell 
and only speaks of reprinting “ 32 and after,” if he “can 
“see any profit or sufficient patronage.” Weighing these 
letters in connection with his printed circular of March 1, 
1877, in which he virtually and unmistakably announces 
the Callaghan edition of volumes 32 to 38, the court is 
eriabled to give proper weight to Myers’ ex post facto as- 
sertion of an intention to reprint the volumes in controv- 
ersy. 

His complete and utter abandonment of volumes 32 to 
38, and of all intention to reprint them, is shown by his 
yearly catalogues, in evidence, the originals of which are 
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by stipulation now before this court, covering the entire 
period from the great fire of 1871, to the year 1877. In 
each of these catalogues these volnmes are printed without 
any price annexed. At page 14 of the catalogue of 1873, 
defendants’ Exhibit H, in the list of Illinois Reports, he 
omits volumes Ig to 35 entirely. At page 14 of the cata- 
logue of 1874, Exhibit I, he makes a similar omission. 
At page 13 of the catalogue of 1875, Exhibit J, he inserts 
volumes 19 to 38, but with no price annexed. At the end 
of each of these three catalogues he advertises, offering 
a liberal price for the scarce volumes. In his catalogue for 
1877, months ‘after he would have us believe that he had 
entered into the tri-partite treaty with Freeman and Soule, 
Thomas and Wentworth to republish, he still announces 
volumes 19 to 38 without price. (See defendants’ Ex- 
hibit K., pp. 15 and 48), and on the last inner and outer 
pages of the cover, he announces his ability to furnish only 
volumes 39 to 78. No mathematical demonstration can 
be clearer than that Myers’ pretense of an intention to re- 
print volumes 32 to 38 is a mere afterthought, and that 
he intended the circular of March 1, 1877, as an announce- 


ment of Callaghans’ volumes Ig to 35. 


In view, therefore, of the entire course of conduct on the 
part of Myers, embracing not merely a tacit acquiescence 
in the Callaghans’ publication, but atlrmative aid and ac- 
tive encouragement, until they had embarked a large 
amount of capital in their enterprise; and in view of his 
unpardonable and unaccountable laches and delay for a 
period of many months before invoking the aid of the 
court, it is submitted that he is estopped by his own con- 
duct from the relief sought by his bill, and that the decree 
should be reversed. And in support of this proposition, 
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«“ You said you would give me $6,000 for 32 to 46 Illi- 
nois, if the state purchased under the bill pending. I 


want to feel certain of that, if Iam pushed by ‘Cally’ 


to accept or decline their offer; so please write to that 
eflect.” 

April 25, 1877, he writes to Freeman, announcing in a 
burst of generous confidence (page 326): 

« Confidentially, 38 is nearly ready. * * * They (Cal- 
laghan & Company) are making tremendous efforts to 

sell—are contracting full sets and guaranteeing to supply 
the balance within three months for $125. Jennings, of 
Banks. &. Bros., of N. Y., was here. We had a talk 
over the matter of my selling. I suggested that you 
might sell, and advised him to visit you, and he said he 
would. MHas he reported yet? He is very anxious to get 
a hitch in on them to hurt ‘ Calla,’ and [ wish him luck. 
If I can see any profit or get sufficient patronage for 32 
and after, I shall put them out as rapidly as possible.” 

It is thus apparent that as late as February 16, 1877. 
Myers, so far from intending to reprint, is endeavoring to 
sell the entire property, and is playing Freeman against 
the Callaghans in a coy and gentle dalliance between the 
two to enhance the price of his wares; and that, as late 
as April 25, 1877, he is negotiating with Jennings to sell 
and only speaks of reprinting “ 32 and after,” if he “can 


”? 


“see any profit or sufficient patronage.” Weighing these 
letters in connection with his printed circular of March 1, 
1877, in which he virtually and unmistakably announces 
the Callaghan edition of volumes 32 to 38, the court is 
enabled to give proper weight to Myers’ ex post facto as- 
sertion of an intention to reprint the volumes in controv- 


ersy. 

His complete and utter abandonment of volumes 32. to 
38, and of all intention to reprint them, is shown by his 
yearly catalogues, in evidence, the originals of which are 
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by stipulation now before this court, covering the entire 
period from the great fire of 1871, to the year 1877. In 
each of these catalogues these volnmes are printed without 
any price annexed. At page 14 of the catalogue of 1573, 
defendants’ Exhibit H, in the list of Illinois Reports, he 
omits volumes Ig to 38 entirely. At page 14 of the cata- 
logue of 1874, Exhibit I, he makes a similar omission. 
At page 13 of the catalogue of 1875, Exhibit J, he inserts 
volumes 1g to 38, but with no price annexed. At the end 
of each of these three catalogues he advertises, offering 
a liberal price for the scarce volumes. In his catalogue for 
1877, months after he would have us believe that he had 
entered into the tri-partite treaty with Freeman and Soule, 
Thomas and Wentworth to republish, he still announces 
volumes 19 to 38 without price. (See defendants’ Ex- 
hibit K., pp. 15 and 48), and on the last inner and outer 
pages of the cover, he announces his ability to furnish only 
volumes 39 to 78. No mathematical demonstration can 
be clearer than that Myers’ pretense of an intention to re- 
print volumes 32 to 38 is a mere afterthought, and that 
he intended the circular of March 1, 1877, as an announce- 


ment of Callaghans’ volumes Ig to 35. 


In view, therefore, of the entire course of conduct on the 
part of Myers, embracing not merely a tacit acquiescence 
in the Callaghans’ publication, but atlhrmative aid and ac- 
tive encouragement, until they had embarked a large 
amount of capital in their enterprise; and in view of his 
unpardonable and unaccountable laches and delay for a 
period of many months before invoking the aid of the 
court, it is submitted that he is estopped by his own con- 
duct from the relief sought by his bill, and that the decree 


should be reversed. And in support of this proposition, 
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« You said you would give me $6,000 for 32 to 46 IIli- 
nois, if the state purchased under the bill pending. I! 
want to feel certain of that, if Iam pushed by ‘Cally’ 
to accept or decline their offer; so please write to that 
effect.” 

April 25, 1877, he writes to Freeman, announcing in a 
burst of generous confidence (page 326): 

“ Confidentially, 38 is nearly ready. * * * They (Cal- 
laghan & Company) are making ‘tremendous efforts to 
sell—are contracting full sets and guaranteeing to supply 
the balance within three months for P25. Jennings, of 
Banks &.Bros., of N. Y., was here. We had a talk 
over the matter of my selling. I suggested that you 
might sell, and advised him to visit you, and he said he 
would. Has he reported yet? He is very anxious to get 
a hitch in on them to hurt ‘ Calla,’ and I wish him luck. 
If I can see any profit or get sufficient patronage for 32 
and after, I shall put them out as rapidly as possible.” 

It is thus apparent that as late as February 16, 1877. 
Myers, so far from intending to reprint, is endeavoring to 
sell the entire property, and is playing Freeman against 
the Callaghans in a coy and gentle dalliance between the 
two to enhance the price of his wares; and that, as late 
as April 25, 1877, he is negotiating with Jennings to sell 
and only speaks of reprinting “ 32 and after,” if he “can 
“see any profit or sufficient patronage.” Weighing these 
letters in connection with his printed circular of March 1, 
1877, in which he virtually and unmistakably announces 
the Callaghan edition of volumes 32 to 38, the court is 
enabled to give proper weight to Myers’ ex post facto as- 
sertion of an intention to reprint the volumes in controv- 
ersy. 

Fis complete and utter abandonment of volumes 32 to 
38, and of all intention to reprint them, is shown by his 
catalogues, in. evidence, the originals of which are 


yearly 


by stipulation now before this court, covering the entire 
period from the great fire of 1871, to the year 1877. In 
each of these catalogues these volnmes are printed without 
any price annexed. At page 14 of the catalogue of 1873, 
defendants’ Exhibit H, in the list of Illinois Reports, he 
omits volumes Ig to 38 entirely. At page 14 of the cata- 
logue of 1874, Exhibit I, he makes a similar omission. 
At page 13 of the catalogue of 1875, Exhibit J, he inserts 
volumes 19 to 38, but with no price annexed. At the end 
of each of these three catalogues he advertises, offering 
a liberal price for the scarce volumes. In his catalogue for 
1877, months after he would have us believe that he had 
entered into the tri-partite treaty with Freeman and Soule, 
Thomas and Wentworth to republish, he still announces 
volumes Ig to 38 without price. (See defendants’ Ex- 
hibit K., pp. 15 and 48), and on the last inner and outer 
pages of the cover, he announces his ability to furnish only 
volumes 39 to 78. No mathematical demonstration can 
be clearer than that Myers’ pretense of an intention to re- 
print volumes 32 to 38 is a mere afterthought, and that 
he intended the circular of March 1, 1877, as an announce- 
ment of Callaghans’ volumes Ig to 35. 

In view, therefore, of the entire course of conduct on the 
part of Myers, embracing not merely a tacit acquiescence 
in the Callaghans’ publication, but atlrmative aid and ac- 
tive encouragement, until they had embarked a large 
amount of capital in their enterprise; and in view of his 
unpardonable and unaccountable laches and delay for a 
period of many months before invoking the aid of the 
court, it is submitted that he is estopped by his own con- 
duct from the relief sought by his bill, and that the decree 


should be reversed. And in support of this proposition, 
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the attention of the court is directed to the following au- 
thorities: | 
Saunders v. Smith, 3 Myl. & Cr., 711. 
Beard v. Turner, 13 L.T. R. N.S., 746. | 
Lewis v. Chapman, 3 Beav., 133. 
Tinsley v. Lacy, 1 Hem. & M., 747. 
Chappell v. Sheard, t Jur. N. S., 996. 
Rundell v. Murray, Jac., 311. 


ell 


Saunders v. Smith, 3 Myl. & Cr., 711, is directly in 
point, and there is a striking analogy between the general 
features of that case and the case at bar. It was a bill to 
enjoin the publication of the first part of the second Vol- 
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ume of Smith’s Leading Cases, because of an alleged in- 
fringement in the use of certain cases contained in volumes 
owned by complainants. ‘The first volume of defendants’ 
book had appeared in 1837, and complainants gave as an 
excuse for taking no steps to prevent the sale of that vol- 


ume, that it only contained one entire case and parts of 
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two others from their books, and that they did not con- 
sider that such an infringement as to warrant proceed- 
ings. The first part of the second volume, which alone | . 
was sought to be enjoined, was published by defendants, » | 
May 12, 1838. Complainants had no knowledge of its 
contents until May 19, when they immediately complained 
of the piracy, gave instructions for instituting legal pro- | 
ceedings on the same day, and on May 21, their solicitor 
wrote to one of the defendants, giving formal notice that 
defendants’ work was an infringement, and that complain- 
ants would take immediate proceedings to protect their 
rights. The bill was filed May 29, 1838. It appeared 
that negotiations had been had, prior to defendants’ publi- 
cation, very similar to those which were had between 


Myers and the Callaghans in this case, and in a catalogue 
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published by complainants early in 1838, .the first volume 
of the work appeared among the books sold by them, with 
a note announcing: “ A second volume 1s in press.” 

Vice Chancellor Shadwell refused the injunction, and 
the motion was then renewed before the Chancellor, Lord 
Cottenham, who sustained the rulings of the Vice Chan- 
cellor, and refused the injunction. Lord Cottenham says, 
page 733: 


“ According to what was stated in the preface to the 
first volume, and according to what was communicated 
to them (complainants) by Mr. Smith, they knew 
that the first volume was merely the commencement of 
the plan, and that it was intended to bring it down to 
more modern times, in the reports in’ w hich the plaintiffs 
were more immediately interested. They do not com- 
plain, however; and there is nothing before me to show 
that they interfered, after the publication of the first 
volume, to caution Mr. Smith against interfering with 
their rights. On the contrary, I find, by an affidavit made 
by Mr. Maxwell, a statement of a communication between 
himself and one of the plaintiffs, after the publication of 
the first volume, and which is not met by any affidavits of 
the plaintiffs in reply. Mr. Maxwell, in his affidavit, which 
was sworn on the 31st of May, says that two or three 
months ago ‘he mentioned to the said plaintiff, William 
Benning, that he understood that the plaintiffs were desir- 
ous of having a share in *Smith’s Leading Cases,’ and 
that the deponent was willing to grant the same, provided 
that they would give him a proportionate share in ‘ Smith’s 
Commercial Law?’ in exchange; and though the said 
plaintiff, William Benning, stated his partner would not 
accede to such a proposition, he made no complaint or 
observation to the deponent as to the publication of 
‘Smith’s Leading Cases’ in any way interfering with any 
copyright of the said plaintiffs.’ 

* Now this communication took place when the first 
volume had been published eleven months, and after the 
first part of the second volume had not only been an- 
nounced, but had been included in a catalogue published 
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by the plaintiffs themselves. Can it be supposed that their 
attention was not drawn to the fact, not only of what had 
been done, but of what Mr. Smith announced his inten- 
won Of domer * ¢ © | ‘fod the first volume pub- 
lished, announcing the intention of going on with the 
same plan, which necessarily would run over the period 
to which the copyright of the plaintiff relates, and that 
no remonstrance is made to Mr. Smith upon the nature of 
the work, but he is permitted to go on with his laborious 
undertaking until the period at which the first part of the 
second volume is published. In the meantime there was 
a communication between the plaintiffs and Mr. Maxwell, 
who was interested in the publication of the work, and 
who has as much right to the protection of the courtas Mr. 
Smith; and in the proposal which he makes to the plain- 
tiffs, he deals with the work as property he is entitled to 
deal with, wishing to make it the subject of arrangement 
between himself and the plaintiffs; and I do not find that 
this leads to any caution or interference on the part of the 
plaintiffs as to that course which Mr. Smith had pursued 
in part, and which the plaintiffs must have been fully 
aware that he intended to pursue farther. 

“I do not give any opinion upon the legal question. | 
am only to decide whether the plaintiffs are entitled, under 
the circumstances, to the interposition of the court to pro- 
tect their legal right, when that legal right has not yet 
been established. But I assume the existence of the legal 
right, and I say, that. whatever legal right the plaintiffs 
may have, the circumstances are such as to make it the 
duty of a court of equity to withhold its hand, and to 
abstain from exercising its equitable jurisdiction, at all 
events until the plaintiffs shall come here with the legal 
title established. In doing this I am only doing what Lord 
Eldon did in Rundell v. Murray, and what is very gen- 
erally done upon questions of patent right.” 

The same doctrine was recognized in 77nus/ey v. Lacy, 
1 Hem. & M., 747, by Vice-Chancellor Wood, who uses 
this language: 

“As was urged in Campbell ¥. Scott, acquiescence in 


the piracy of a portion of a work might embarrass pro- 
ceedings to prevent a more extensive appropriation; and it 


os 
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is, therefore, of the utmost importance to authors to come 
at the earliest possible stage to obtain the protection of the 
court against the violation of their rights of property.” 

Chappell v. Sheard, t Jur. N.S. 996, was a bill to enjoin 
the publication by defendants of a song which was alleged 
to be an infringement of plaintiffs’ copyright. Defend- 
ants’ song was published April 14. One of the plaintiffs 
made affidavit that he had no knowledge of it until June 
roth of the same year. ‘The bill appears to have been 
filed August 2. Vice-Chancellor Wood required addi- 
tional proof as to plaintiffs’ want of knowledge of de- 
fendants’ publication. He says: 


“There must be a further affidavit on the point of 
knowledge by any of the partners. It appears strange 
that this imitation should have been out so long ago as 
the 14th of April, and the managing partner of the plain- 
tiffs not be aware of it until June; and if it turn out that 
he was aware of it all the time, such laches would be very 
important. 

“The principle is this—that if the owner of the copy- 
right suflers one depredation to go unchallenged, the court 
will not allow him to call another’s infringement in question. 
Plaintiffs have to purge themselves from the imputation of 
laches; but the onus of proving laches is on the defendants; 
they must show a clear knowledge in the plaintiffs of the 
former infringements, and of their having put up with 
them for a length of time, if they wish to fix the plaintiffs 
with the consequences of that laches, so as to prevent 
them from having protection against any other depreda- 
tions. — 


Lewis v. Chapman, 3 Beav., 133, was a bill to enjoin 
the publication of a topographical dictionary of England. 
The two works were preparing for publication at the 
same time, and defendant’s was completed six and a half 
years before the bill was filed. For more than a year 
before the filing of the bill plaintiffs were in possession 


of a complete copy of defendant’s work, which they had 
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obtained for purposes of comparison. Lord Langdale 
refused the injunction, saying, page 134: 


« The delay of the plaintiffs is accounted for by reasons 
which affect them and which relate to their own conven- 
ience only. In the consideration of the case I have 
seen no reason to doubt the plaintiffs’ copyright; and 
upon the examination of the exhibits I have found 
reason to think that in the preparation of Mr. 
Gorton’s 3d volume considerable use was made 
of the plaintiffs’ work; and although the small extent 
to which the plaintiffs from time to time made them- 
selves acquainted with the contents of, the defendant’s 
work may in point of fact be entirely true, yet it appears 
to me that the plaintiffs, having so strong an interest in 
the subject, having such power rful motives for vigilant at- 
tention, and having such means of information, can not be 
allowed in a court of justice to state that they remained 
ignorant of that which they had the perfect means of 
knowing, and which it was their avowed purpose as well 
as their strong interest to learn; and under the circum- 
stances I think it my duty to impute to them such a 
knowledge of the contents of the defendant’s work as 
made it their duty to apply for an injunction, if at all, at a 
much earlier period. And on the ground of delay, and 
not for any other reason, I think that the injunction moved 
for must be refused.” 


Beard v. Turner, 13 L. T. R. N.S., 746, was a bill to 
restrain the infringement of a a in certain nee- 
dles, and for an accounting of sales and profits. Complain- 
ant had seen and examined defendant’s label two vears 
prior to the filing of the bill. The bill was dismissed be- 
cause of laches. Vice Chancellor Wood uses this lan- 
guage, page 740: 

“ The principles laid down are well known; first, 
if you induce another to lay out money by keep- 
ing back a right, which you intend at some future 
time to assert, you may induce him to incur serious ex- 


penditure. That was the well keown case before Lord 
Hardwicke. Where I was wrong ia the photograph case 
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was, that in that case there was a slight expenditure. If 
it had been the building of a house instead of a photo- 
graphic studio, I have little doubt that the conclusion would 
have been otherwise. If you allow considerable expen- 
diture to be made, you are not allowed afterwards to 
question the title of the person who has made that ex- 
penditure. But that rule would nct apply to the case be- 
fore me. I should not consider the making of these dies 
to be an expenditure of that kind. 

“ But suppose you wish to profit by that act of which 


you say you have a right to complain, and shall at some 


future period complain of; then I apprehend this court 
will say, you must come here at once; for this reason, 
that you ask in the bill for an account of the profits made 
by this gentleman upon the sale of these goods. The 
plaintiff may say: ‘It may answer my purpose to let the 
defendant go on selling four or five years, and then at the 
end of that time to say he is my salesman, and | come for 
my account of profits.” | know of no instance in which 
the court has given relief with reference to a trade-mark 
except on a prompt application. By not complaining at 
the time when you might complain, you are lying by, the 
man continuing to use your property with the hope (and 
such is the prayer in your bill filed two or three years 
afterwards, )of obtaining those profits which you stood 
by, allowing him to make under this designation, without 
apprising him of your intention to make any such use of 
it. On that ground it falls within the principle enuncia- 
ted by Lord St. Leonards in the Irish case referred to, in 
which it is stated that it is a fraud to allow a plaintiff to 
avail himself of delay to obtain benefit for himself. In 
that case you will not grant him relief.” 


This doctrine finds further support in the following 


cases: 


Webb v. Powers, 2, Wood. & Min., 523. 

Plati v. Button, 19 Ves., 447. 

Baily v. Taylor, 1 Tamlyn, 295. 

Fohnson v. Wyatt, 11 Weekly Reporter, 
552 
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It is a fair and, indeed, a necessary inference, from 


the teStimony, that Myers not only negligently allowed 


Callaghan & Company to go on and invest their money 


in the publication of volumes 32 to 38, but that he inten- 
tionally so conducted himself as to lead them on into an 
expenditure of which he hoped, in the end, to reap the 
benefit. On what other theory can his delay in filing his 
bill in this case be satisfactorily explained? Or his failure 
to inform the trade and profession of any intention on his 
part to publish any of the volumes from 32 to 38? Or his 
manifest anxiety to keep from the public the fact that he 
was reprinting volume 38? In his letter to Freeman, of 
April 25th, two months after the Callaghans’ public an- 
nouncement of their reprints, he writes, “ Confidentially, 
38 is nearly ready.” Is it not manifest that he was trying 
to so steer his course, that while he lured appellants on 
by his actions and his conversations, to publish 32 to 38, 
he was using all caution to keep from them the knowl- 
edge that he was reprinting any of the volumes himself. 
He would make an investment of a few hundred dollars 
in order to strengthen his legal position in his then con- 
templated proceeding in this court to obtain a forfeiture 
to himself of all the copies of volumes 32 to 38, which 
he by his conduct decoyed appellants into printing at an 
expense to them, as he well understood, of eight thousand 
dollars or more. 

‘© If one acts in such manner as intentionally to make 
another believe that he has no right, or has abandoned it, 
and the other, trusting to that belief, does an act which 
he would otherwise not have done, the fraudulent party 
will be restrained from asserting his right.” 

Devereux v. Burgwyn, 5 Iredell Eq., 351. 


(Page 355.) 
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‘<The general principle now is, that where the conduct 
of a party has been such as to induce action by another, 
he shall be precluded from afterwards asserting to the 
prejudice of that other the contrary of that of which his 
conduct has induced the belief. The primary ground of 
the doctrine is that it would be a fraud in a party to as- 
sert what his previous conduct had denied, when on the 
faith of that denial others have acted.” 


fill v. Epley, 31 Pa. St., 331. 


Appellee, by his refusal to reprint volumes 32 to 38; 
by his declarations to appellants and others that it would 
not pay to reproduce them; by his statements to appellants, 
during the negotiations with them, that he did not care what 
they did with reference to those volumes; by his attaching 
to the copyright in them a mere nominal value; by his 
proposal to them to exchange his volumes 39 to 46 for 
their reprints; by his purchase of these reprints as they 
came out; by his general course of speech and conduct, 
so far as he made that course known to Callaghan & 
Company, from their interviews in November, 1876, 
down to the day of filing his bill in this cause—encour- 
aged the expenditure of their money in the reproduction 
of these books, to just such an extent as brought into 
actual and substantial existence the volumes to which he 
had at best but a shadowy and worthless legal claim, 
when at last he comes forward to claim in a court of 
equity the possession of that which the enterprise and 
capital of appellants have produced. Courts of equity 
are not accustomed to give to mere cunning the reward 
which it seeks, and upon this ground alone, if for no other 


reason, the decree should be reversed. 
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The ninth assignment of error questions the finding of 
the court that the volumes, as published by appellants, 
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were an infringement and piracy of the original edition, 
each of such volumes being a new and independent work, 


not copied from the Freeman edition, but prepared by 


the original and independent Jabor of appellants’ editors. 
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And in discussing this branch of the case, it will be nec- 
essary to consider separately the testimony relating to 
volumes 32 to 38, and that bearing upon 39 and 41 to 46, 
since the former volumes were, with the exception of the 
foot notes, prepared entirely from the Freeman volumes, 
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, 
a while 39 and 41 to 46, as published by appellants, were, | 
“ with the exception of the opinions of the judges, pre- 
3 ‘| pared from the records and files of the Supreme court of 
: ‘ [linois. 
3 a The editorial work upon appellants’ volumes 32 to 38, : 
148 inclusive, was performed by Marshall D. Ewell and Van >! 
et” Buren Denslow, Mr. Ewell preparing volumes 32 to 36, 
Wh inclusive, and Mr. Denslow preparing 37 and 38. It is 
ij conceded that resort was not had to the original records | 
a in the preparation of either of the volumes from 32 to 38, , 
and that, with the exception of the foot notes, the entire 
information contained in appellants’ volumes 32 to 38 was \ 


derived from the Freeman volumes, with the exception of 
some instances in which the facts were obtained from re- 
ports of the same cases in volumes preceding 32. 

Mr. Ewell testifies, with reference to his method of 
preparing volumes 32 to 36 (page 206), that in preparing 
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his syllabi he first read the opinions, generally reading 
them twice, in order to get the point decided by the court. 
Iie then made up his mind as to what the case decided, 
and invariably wrote the head-notes in his own language, 
except where the court had formulated the point decided, 
in which case, if he thought it stated in suitable form, he 
adopted the language of the court. He did not, in any 
instance, copy Freeman’s head-notes, but arrived at his 
conclusions from reading the cases, without using Free- 
man’s head-notes in any manner whatever. In preparing 
the statements of fact (page 207) he used his own lan- 
guage, and did not copy the language used by the re- 
porter, unless the latter had copied from documents in the 
record, in which cases he used such documents, or copies, 
and in some cases he obtained his information entirely 
from prior reports of the same case, reported in volumes 
prior to the 31st. In making his statements of fact, he 
derived some information from the opinions of the court, 
which he always read and compared with the statement 
of the reporter, tu see if they harmonized, and in a num- 
ber of instances found a disagreement. In those instances 
he took the statement of the court in preference. When- 
ever the statement of the court was sufficient, in his judg- 
ment, to give a clear understanding of the case, without 
any preliminary statement, he made none, but let the court 
state the facts in the opinion. The opinions of the court 
are the same in the two editions, except that in many in- 
stances he discovered errors of citation, which he cor- 
rected, and also some verbal inaccuracies. He prepared 
his index by taking proofs of the syllabi, as prepared by 
him, cutting them up and classifying them, without even 
looking at the original edition. He found some cases 


where Freeman had failed to state all the case decided, 
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and his (Ewell’s) head-notes contain much more matter, 
in many instances, than Freeman’s. In nearly every case 
he prepared a note to prior adjudications in the Supreme 
court, with some feferences to reports of other states. 
This matter was obtained from digests and reports, by 
his own independent investigation (page 208). He also 
prepared abbreviated or condensed statements of the head- 
notes, preceding the head-notes themselves. ‘l’hese were 
prepared by reading his head-notes, and consist of one or 
more words in “small caps.,” and a line in italics, stating 
briefly the point ruled in the syllabus. These differ ma- 
terially from Freeman’s, although, from the nature of the 
case, they bear a resemblance to his. 

He instituted a careful comparison of the different 
volumes of the two series, with reference to the syllabi 
referred to in the affidavits used on the motion for the 
preliminary injunction, and found that where the head- 
notes, as prepared by him and by the official reporter, bear 
an apparent resemblance, in every instance, without an 
exception, they are cases where he has taken the lan- 
guage of the court, or modified such language in prepar- 
ing his head-notes. 


The only material furnished him for the work was the 
Myers edition (page 212), and his copy to the printer 
was furnished either in manuscript or print, all the printed 
material being taken from the Myers books. The object 
in changing his syllabi was to avoid infringing the copy- 
right. He obtained his information as to the instructions 
given in the court below, the name of the judge below 
who tried the case and the names of counsel from the 


Myers books (page 213.) The rules of court as printed 


in the Myers books were cut out and sent to the printer 
in that way, but he is not certain whether the names of 
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counsel were, but thinks they were cut out, changing the 
second names; that is, in case of a firm, he only gave the 
first one of the firm (page 215). These alterations were 
made on the printed page, which was then sent to the 
printer. In preparing his head-notes he first read the 
opinion through with a pencil, and when he came to what 
seemed to be a statement of the principle decided,he drew a 
straight line opposite that portion of the opinion, and so 
on to the end; and then copied these out of the opinion, 
with such verbal changes as seemed to be proper to adapt 
them to the syllabus. Ina table prepared by the wit- 
ness, marked “ Defendants’ Schedule B,” (page 220) he 
gives a comparison of the two editions, showing the num- 
ber of pages in each, and the number of cases in each 
containing statements of fact, with the differences in the 
two editions. 

Volumes 37 and 38 were prepared by Mr. Denslow in 
substantially the same manner as the volumes prepared 
by Mr. Ewell. (See testimony of Van Buren Denslow, 
pages 220 to 270.) 

It is thus shown, by the testimony of the editors of 
volumes 32 to 38, that the only use made by them of the 
original volumes, was as to the title of the case in the court 
below, the names of counsel, the rules of court and tables 
of cases reported, abridging the statements of fact in some 
instances, entirely rejecting them in others, and copying 
the published opinions of the judges. The arguments of 
counsel are omitted in the Callaghan edition, and the head- 
notes, foot-notes and indexes are wholly the result of the 
independent editorial labor of Mr. Ewell and Mr. Dens- 
low. It can hardly be pretended that Myers had any lit- 
erary property in the titles of the cases, or in the names 
of the court below and of counsel, or in the rules of court. 
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The tables of cases reported comprise but two or three 
pages of each volume, and are merely an arrangement 
in alphabetical order of the titles of the cases. No more 
hterary labor is involved in their production than in the 
alphabetical arrangement of words in a dictionary, or in 
the ascending figures in a column, and it is admitted that 
such an arrangement can in no sense be the subject of 
literary property, or of exclusive ownership. Frequent 
resemblances will be found in the head-notes of the two 
editions, but, upon comparison, it will be found in every 
instance that there is no greater identity in this respect, 
than must always result from the independent labor of two 
persons, seeking at different times each to state, in difler- 
ent language, the substance of the principle of law 
affirmed by the court. All the volumes of the two edi- 
tions are before the court, and a comparison by the court 
is earnestly invited, as to any such resemblances in the 
head-notes. It is confidently believed that such an exam- 
ination will demonstrate the absolute correctness of the 
statements of Mr. Ewell and Mr. Denslow, that in all such 
cases the apparent identity or resemblance between the 
two series of head-notes is due to the fact that each re- 
porter has copied more or less closely the exact language 
of the court. If, therefore, the members of the court 
shall, as the result of any such comparison, find an appar- 
ent identity or similarity between the head-notes of the re- 
spective editions, it is earnestly asked that in every such 
case a careful examination should be made of the opinion 
of the court from which each of the reporters or editors 
drew his inspiration. 

As regards the statements of fact preceding the opinions 
of the court, in the Callaghan edition, it is to be observed, 
first, that in very many cases they are wholly omitted, for 


IOI 


the reason stated by Mr. Ewell, that the opinions of the 
court frequently state the facts with sufficient clearness. 
In other cases, where any use has been made of Freeman’s 
statements of fact by appellants’ editors, they have simply 
abridged them, presenting the result in a clearer and 
more condensed form. And the doctrine is well estab- 
lished that an abridgment is not a piracy. 

Hawkesworth v. Newberry, Lofft’s Rep., 

775- 

Gyles v. Wilcox, 2 Atk., 141. 

Spiers v. Brown, 6 W. R., 352. 

Wilkins v. Atkin, 17 Ves., 422. 

Folsom v. Marsh, 2 Story, 107. 

Story’s Ex’rs v. Holcombe, 4 McLean, 306. 

Stowe v. Thomas, 2 Wall. Jr., 547. 


Mr. Justice Story in Folsom v. Marsh, 2 Story, 107, 
defines an abridgment thus: 


«“ There must be real, substantial condensation of the 
materials, and intellectual labor and judgment bestowed 
thereon; and not merely a facile use of the scissors; or 
extracts of the essential parts constituting the chief value 
of the work.” 

So Mr. Justice Grier in S/owe v. Thomas, 2 Wall. Jr., 
547, observes (page 5066): 

“ Hence in questions of infringement of copyright, the 
inquiry is not whether the defendant has used the thoughts, 
conceptions, information or discoveries promulgated by 
the original, but whether his. composition may be consid- 
ered a new work, requiring invention, learning and judg- 
ment, or only a mere transcript of the whole or parts of 
the original with merely colorable variations.” 

And the distinction between a compilation and an 
abridgment is clearly drawn by Mr. Justice McLean in 
Story’s Ex’rs vy. Holcombe, 4 McLean, 306, as follows 


(page 314): 
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« A compilation consists of selected extracts from dif- 
ferent authors; an abridgment is a condensation of th: 
views of the author. The former can not be extended s> 
as to convey the same knowledge as the original work; 
the latter contains an epitome of. the work abridged, and 
consequently conveys substantially the same knowledge. 
The former can not adopt the arrangement of the works 
cited; the latter must adopt the arrangement of the work 
abridged. The former infringes the copyright, if matter 
transcribed when published shall impair the value of the 
original book; a fair abridgment, though it may injure the 
original, is lawful.” 


So in Wilkins v. Atkin, 17 Ves., 422, Lord Eldon says: 


‘Upon inspection of the different works, I observe a 
considerable portion taken from the plaintiffs that is 
acknowledged; but also much that is not; and in deter- 
mining whether the former is within the doctrine upon this 
subject, the case must be considered as also presentin s 
the latter circumstances. The question upon the whol, 
is, whether this ts a legitimate use of the plaintiffs’ publi- 
cation in the fair exercise of a mental operation, deserv- 
ing the character of an original work. The effect, I have 
no doubt, is prejudicial; it does not follow that therefore 
there is a breach of the legal right.’ 


Hawkesworth v. Newberry, Lofft’s Rep., 775, is an in- 
structive case in point. This was a bill to enjoin the pub- 
lication of an infringement of a book of voyages. Lord 
Chancellor Apsley held, that to constitute an abridgment 
proper the whole of the original must be preserved in its 
sense; the act of abridging being an act of understanding 
employed in carrying a large work into a smaller compo- 
sition, making it a new and meritorious work; that that 
had been done in the case at bar, the defendant’s edition 


being read in one-fourth the time of plaintiff's, and all the 


substance being preserved and conveyed in language as 
good as or better than the original, and in a more useful 
and agreeable manner. “That he had consulted Mr 
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“Justice Blackstone, who as an author himself had done 
“honor to the country; that they had spent some hours to- 
“ gether, and were agreed that an abridgment where the 
“ understanding is employed in retrenching unnecessary and 
“uninteresting circumstances, which rather deaden the nar- 
“ration, is not an act of plagiarism, but an original and 
“meritorious work.” Accordingly the injunction was re- 
fused and the bill dismissed. 

Spiers v. Brown, 6 W. R. 352, was a bill to enjoin de- 
fendant from publishing a dictionary which was alleged to 
be an infringement of plaintiff’s. It was apparent that de- 
fendant had made a large use of plaintiff's work, and 
without any acknowledgment whatever, it being used 
without alteration or addition. Yet defendant had be- 
stowed much original labor upon his work in addition to 
that taken from plaintiff’s, and the court held that defend- 
ant’s work was not a piracy, and dismissed the bill. 

Gyles v. Wilcox, 2 Atk., 141, was a bill to restrain de- 
fendant from publishing a book entitled « Modern Crown 
“Law,” as being a piracy upon Sir Mathew Hale’s 
“Pleas of the Crown.” The bill alleged that defendant’s 
work was borrowed verbatim from plaintiff’s, omitting 
only some old statutes which had been repealed, and 
translating all the Latin and French quotations into 
English. 

“The question is,” says Lord Chancellor Hardwicke, 
page 143, “ whether this book of the new Crown Law, 
which the defendant has published, is the same with Sir M. 
Hale’s //istor. Placit. Corona, the copy of which is now 
the property of the plaintiff. Where books are colorably 
shortened only, they are undoubtedly within the meaning 
of the act of Parliament, and are a mere evasion of the 
statute, and cannot be called an abridgment. But this 


must not be carried so far as to restrain persons from 
making a real and fair abridgment, for abridgments may, 
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with great propriety, be called a new book, because not 
only the paper and print, but the invention, learning and 
judgment of the author are shown in them, and, in many 
cases, are extremely useful, though in’ some instances 
prejudicial by misstating and curtailing the sense of the 
author. If I should extend the rule so far as to restrain 
all abridgments, it would be of mischievous consequence, 
for the books of the learned, des ‘fourna/ls des Scavans, and 
several others that might be mentioned, would be brought 
within the meaning of this act of Parliament.” 

Volume 4o was printed by Callaghan & Company, 
but never published. Volumes 39 and 41 to 46, inc'u- 
sive, as published by Callaghan & Company, with the 
exception of the opinions of the court, which were 
taken from the Freeman edition, and compared directly 
with the original, are in all respects a new and original 
work, being compiled from original sources, viz., the 
opinions and the records of the Supreme court of Illinois, 
on file at Ottawa, Springfield and Mt. Vernon. It is true 
that parts of volumes 39, 43, 44 and 45 had been pre- 
pared by other editors, but all of their work, with the ex- 
ception of their head-notes and foot-notes, was rejected 
by Mr. Denslow, who did the remaining work upon these 
volumes, and all of the editorial work upon volumes 41, 
42 and 46. 

Joseph M. Bailey originally prepared volume 39 of the 
Callaghan edition, his head-notes being prepared by read- 
ing the opinions of the court carefully in all cases as pub- 
lished by Mr. Freeman, without assistance from the lat- 
ter’s head-notes (page 395.) Wherever he found the 
principle tersely stated in the opinion, he copied the exact 
language, but where it was impracticable to state the 
principle in the language of the court, he used his own 
language, without adopting or using that of Freeman. 
His foot-notes were prepared wholly without regard to 
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Freeman’s volume, which contained no foot-notes, and 
were entirely from an independent investigation of other 
adjudicated cases (page 396). Mr. Ewell’s work upon 
volumes 44 and 45 was done in the same manner (page 
400). Mr. Denslow retained only Bailey’s head-notes 
and foot-notes for volume 39 (page 404), omitting the 
statement of the court from which the case came up, the 
name of the judge of the court below, the statement of 
facts, if any, the names of counsel and their briefs. For 
all this matter, as well as for the title of the cases them- 
selves preceding the syllabi, he went to the records and 
files of the Supreme court in the different divisions, and 
supplied that portion of the matter from that source. He 
also compared the opinions of the Supreme court, as pub- 
lished by Freeman, with the original opinions as filed or 
recorded, correcting them in all cases in volumes 39 and 
41 to 46. He made new statements of fact, beginning 
with the statements of the court from which the case came 
up, and he made his index by taking the syllabi of the 
book and arranging the different points in proper order. 
He pursued the same course as to volume 43, 
which had been partly prepared by Levi J. North 
(page 406). He retained but few of Mr. North’s syl- 
labi, and rewrote the syllabi almost entirely for the first 
fifty pages of the book, and entirely for the balance. He 
preserved Mr. North’s foot-notes, but the other matter 
prepared by him between the syllabus and the opinion, he 
rejected, and took this matter, including the title of the 
case, and all the matter between the syllabus and 
the opinion from the files and records of the Supreme 
court. Mr. Ewell’s head-notes to volumes 44 and 435 he 
retained, with few changes. All the other matter pre- 
pared by Mr. Ewell was omitted and obtained from the 
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record. He retained none of the briefs of counsel or state- A 

. . ~ 

ments of fact, as prepared by Bailey or Ewell, but pre- ’ 
pared these entirely from the records of the cases in the 
Supreme court. These he rewrote (page 408), entirely 

’ 


from the original records. on file in the Supreme court, 
except in some cases where Freeman had introduced, in 
his statement, long copies of documents, such as a plead- 
ing or an agreement, which, on examining the files, he 
found had been cut out of the abstract of the record with the 
scissors, in which cases he made use of such copies from 


Freeman’s edition, This occurred in but few instances, the 


witness thinks not more than seventeen cases in the entire 
seven volumes (page 440). In preparing the briefs of 
counsel he was furnished by the clerk of the court with 
a copy, where there were more than two or three on file, 
with the privilege of cutting it, and did so in some cases « 
(page 408). In other cases where not furnished a brief 
for cutting, he condensed the brief from the written or 
printed brief on file, writing out the condensed brief in 
manuscript and furnishing the manuscript to the printer. 
These were the written or printed briefs filed at Spring- 
field, Mt. Vernon or Ottawa. He used no portion of Mr. 
Freeman’s printed matter in preparing the briefs of coun- 
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sel. Volumes 41, 42 and 46 of the Callaghan edition, 
were prepared entirely by Mr. Denslow, the method of 
preparation being the same as above narrated; that is, he 
obtained the title of the case, and the matter between the 
syllabus and the opinion from the record, and revised the 


he 
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opinion from the record and wrote out the syllabus from 
the examination of the printed opinion and the record on 
file (page 409). In preparing his statements of the cases, 
he made no use of Mr. Freeman’s, but procured the name 
of the court below, the namesof counsel, the statement 
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of facts and briefs of counsel entirely from the record. In 
preparing his head-notes (page 410), Mr. Denslow neither 
copied nor followed Freeman’s in any manner whatever. 
All his indexes were prepared by cutting out the syllabi 
from the Callaghan edition and rearranging them under 
appropriate heads, neither copying, using nor following 
Freeman’s indexes in any manner (page 411). His foot- 
notes (page 412), consist of citations of analogous cases, 
prepared by himself. Mr. Denslow spent about sixteen 
months time, exclusively, upon the volumes 39 and 41 to 
46, inclusive, in addition to considerable time which he 
had previously spent upon the head-notes and foot-notes 
of volumes 41 and 42 (page 418.) 

It is thus shown that the Callaghan edition of volumes 
39 and 41 to 46 is an entirely new and independent work, 
all of the matter which it contains being taken from the 
original records and files of the Supreme court of Illinois, 
with the exception of the opinions of the court, which 
were first taken from the Freeman volumes, and then 
carefully compared with the maruscript opinions of the 
judges on file, and corrected by such comparison before 
publication. Indeed, the most casual inspection and com- 
parison of the volumes of the Callaghan edition with the 
Freeman volumes, will satisfy the court that our books 
are a wholly new and original production. It is true that, 
as in the case of volumes 32 to 38, some apparent resem- 
blances will be found in the head-notes of the respective 
editions of volumes 39 and 41 to 46; but in all such cases, 
it will be found upon comparison, that the resemblance is 
due to the fact that each reporter has closely followed, or 
literally copied from the language of the court. There is 
no other ar greater identity in the head-notes, than would 
necessarily result from the independent labor of two minds 
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addressed to one and the same problem, viz: that of for- 
mulating the language of the court, in the shape of a syl- 
labus. On almost every page of appellants’ volumes 39 


,and 41 to 46 will be found intrinsic and conclusive evi- 


dence of the original labor put upon the work by Mr. 
Denslow. In a large number of cases in the Freeman 
volumes no statements of fact whatever are given, and 
no briefs of counsel. In many of these cases, in the Cal- 
laghan edition, full statements of fact are given, together 
with copious extracts or compilations from the arguments 
of counsel, none of this matter, in such cases, appearing 
in the Freeman edition. And in those cases where Free- 
man gives statements of fact and briefs of counsel, the 
corresponding matter in the Callaghan edition is so wholly 
different as to afford, on every page, intrinsic evidence 
that it was taken from other and independent sources. 
In such cases many facts appear in the statements of fact, 
in the Callaghan edition, which do not appear in Mr. 
Freeman’s statements. Also in the briefs of counsel, as 
compiled by Mr. Denslow, in cases where Freeman has 
given the points of counsel, it will be found that Mr. Den- 
slow has given many points and authorities which are 
wholly omitted by Freeman. In short we solicit, at the 
hands of this court, the most careful comparison and con- 
trast between the two editions, and are confident that such 
examination will demonstrate the fact that the Callaghan 
volumes are an absolutely new and original production. 


The extent of the new and original matter appearing 
in the Callaghan edition, in excess of that contained in 
the Freeman edition, is clearly shown in “ Exhibit A ” to 
the deposition of John L. Pearson (page 489). This 
table contains a comparative statement of the two editions 
as to the number of head-notes, the pages of head-notes 
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and foot-notes, the number of cases with statements of 
fact, the pages of statements of fact, the number of cases 
with arguments of counsel, the pages of arguments of 
counsel, the: pages of indexes and the total original pages 
in the two editions. It shows a large excess in all these 
respects in the Callaghan edition, with the exception of a 
few cases where the excess is in favor of the Freeman 
edition, and these cases are indicated in Mr. Pearson’s 
«Exhibit A” by the minus sign. With these few excep- 
tions, the Callaghan volumes far exceed the Freeman 
volumes as to the number of pages of original matter 
upon each of the points above enumerated. For the con- 
venience of the court, that exhibit (page 489), is here 
inserted, as follows: 


ExursiT A To Deposition or J. L. PEARSON. 
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It is thus shown by the intrinsic testimony of the 
volumes themselves that the Callaghan edition far exceeds 
the Freeman edition as to the quantity of original matter 
compiled from the records of the court, wholly irrespec- 
tive of the testimony of Mr. Denslow to the fact that such 
matter was taken by him from the official records. In- 
deed, the learned judge of the Circuit court, in his opinion 
upon the final hearing of the supplemental bill as to vol- 
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umes 39 to 46, while finding that the Callaghan volumes 
technically infringed the Freeman volumes, conceded that 
the infringement was very slight, and that the points of 
similiarity were trivial and unimportant. Upon this point 
Judge Drummond says (page 63): 


“The great bulk of what may be termed copyright 
matter in each volume of the defendants, seems to. be 
made up independent of the corresponding volume of the 
plaintiff, and in very many instances, where a similarity 
can clearly be traced, and the use of the materials of the 
plaintiff's volumes distinctly made out, the similarity is 
trivial and unimportant, and I should feel extremely reluc- 
tant to hold worked a forfeiture of the whole edition. It 
would seem to me, while holding there is technically an 
infringement of the copyright of the plaintiff, the fairest 
view to take of the whole subject would be to require 
what might be termed a small royalty, such as the de- 
fendants could afford, to be paid to the plaintiff for the 
sale of the volumes named.” 


But it will be insisted by appellee that we have in- 
fringed his pretended copyrights by taking the opinions 
of the judges from his volumes, instead of from the records 
of the court. It is sufficient to say that there can be no 
copyright in the labors of the judges. 

Wheaton v, Peters. 8 Pet., 591. 

Gray v. fussell, { Story, 11. 

Chase, Assignee, v. Sanborn, 6 Pat. Off. 
Gazette, 932. 

“It may be proper to remark,” say the court in 
Wheaton v. Peters, 8 Pet., 591 (page 668), that the court 
are unanimously of opinion that no reporter has or can 
have any copyright in the written opinions delivered by 
this court, and that the judges thereof cannot confer on 
any reporter any such right.” 

Indeed, this proposition is conceded by appellee’s bill, 
but it is contended that we still had no right to print the 
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opinions from his books. But, if the opinions of the 
judges are not susceptible of private ownership, or the 
subject of copyright, no publication or arrangement of 
those opinions can abridge or impair their character as 
public property. The element of publicity having once 
attached to them by virtue of the public functions and 
duties of the judges in their preparation, they remain pub- 
lic for all purposes and for all time. Whatever their ar- 
rangement, their embellishments, or their surroundings, 
they continue free to all—as free and as public as the Dec- 
alogue, the four Gospels, or the Sermon on the Mount. 
They are public property from the moment of their enun- 
ciation by the judges; they are public property when they 
come into the reporter’s hands, and while they remain in 
his possession; and no action of reporter or publisher can 
change their character or essence, and reduce to the level 
of private ownership that which the law has made free for 
all purposes and for all time. 


It will also be contended that appellee is entitled to the 
exclusive right to the arrangement of each of his volumes, 
the division of opinions into separate volumes, the arrange- 
ment of the decisions as accompanied with the head-notes, 

‘stipulations, errors assigned, etc., and the arrangement of 
the pages of his volumes. The claim for arrangement, as 


thus broadly presented, may be dismissed with the remark 
that such arrangement is as old as the system of law re- 
potting. From a period whereof the memory of man 
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runneth not to the contrary, law reporters have uniformly 
pursued the arrangement adopted in these books, the table 
of cases reported, the head-notes, statements of fact, 


opinions of the court, and indexes being always arranged 


in the order named, and in the-order followed in these 


volumes. The claim of literary property in such arrange- 


we 
+i ~~ 
% 


113 


ment is as idle as would be the claim of literary owner- 
ship in the arrangement of addition before subtraction in 
an arithmetical work. 

As regards the division of the cases into volumes, and 
the order in which the cases follow each other in the sev- 
eral volumes, the most casual inspection of the Freeman 
edition discloses an entire absence of method in such di- 
vision and arrangement, plainly demonstrating that chance, 
and chance only, governed in selecting the cases for the 
different volumes, as well as in determining. their relative 
position in the several volumes. The arrangement is 
neither topical nor chronological, and is governed by no 
known laws of selection, disposition, or fitness. It is not 
pretended that this arrangement was the work of Mr. 
Freeman, the original reporter, and it. was probably the 
result of the caprice or convenience of the publisher or 
printer in first printing the decisions which were first pre- 
pared by the reporter, without any element of selection, 
fitness, or literary labor in assigning their relative posi- 
tions in the volumes. 

The paging of the Freeman edition is equally wanting 
in any element of literary property, originality or exclu- 
sive ownership. Ever since the invention of printing, 
books have been paged in numerical order, and appellee 
might with equal propriety claim an exclusive property 
in the system of Arabic numerals as in the paging of his 
books. Moreover, the printed paging is merely the me- 
chanical labor of the printer, and is never performed by 
the author or publisher. 

These positions are substantially conceeded by the opin- 
ion of Judge Drummond, and that opinion itself affords an 
unanswerable argument against the claim of copyright, 
asserted by the bill, in the arrangement of the cases, and 
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in the paging of the Freeman edition. Upon these points, 


Judge Drummond says (page 63): 


“The fact appears to be, and indeed it is not a subject 
of controversy, that in arranging the order of cases, and 
in the paging of the different volumes, the Freeman edi- 
tion has been followed by the defendants; but while this 1s 
so, | should not feel inclined, merely on that account and 
independent of other matters, to give a decree for the 
plaintiff, although it is claimed that the arrangement of 
the cases, and the paging of the volumes, are “protected 
by a copyright. Undoubtedly in some cases, where are 
involved labor, talent, judgment, the classification and dis- 
position of subjects in a _ book entitle it to a copy- 
right; but the arrangement of law cases, and the paging 
of the book may depend simply on the will of the printer, 
of the reporter or publisher, or the order in which the 
cases have been decided, or upon other accidental circum- 
stances. Here the object, on the part of the defendants, 
seems to have been that there should not be confusion in 
the references and examination of vases; but the arrange- 
ment of cases and the paging of the volumes is a labor 
inconsiderable in itself, and I regard it not as an indepen- 
dent matter, but in connection with other similarities exist- 
ing between the two editions, when I say, taking the 
whole together, the Freeman volumes have been used in 
editing and publishing the defendants’ volumes.” 


We are quite content upon this branch of the case to 
accept the test thus established by Judge Drummond him- 
self, as to the right of literary property in the arrangement 
of a. work, viz.: that it shall be an arrangement “ where 
“ are involved labor, talent and judgment,” and not a case 
where, in the language of Judge Drummond, “ the ar- 
“ rangement of law cases and the paging of the book may 
‘‘ depend simply upon the will of the printer, of the re- 
“‘ porter or publisher, or the order in which the cases had 
** been decided, or upon other accidental circumstances.” 
The act of Congress extending protection to authors in 
their literary property, was never intended to cover the 
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mere chance arrangement by a printer of the work com- 
mitted to him for printing. Protection to literary labor, 
in the creation of a new and original literary prod- 
uct, is the object had in view by the legislation of Con- 
gress upon the subject of copyrights, under the constitu- 
tional authority to legislate for the protection of authors. 
[t was never intended that such protection should be ex- 
tended to the mere capricious arrangement of law reports 
by a printer, or the mechanical paging of the volumes, 
which is solely the printer’s work. It is true that the 
courts have, in some cases, held that the arrangement of 
a published work was protected by the act of Congress. 
But, without exception, these are cases where the arrange- 
ment is itself an appreciable element of literary property, 
and the result of independent literary labor, or of a new 
and original combination of materials, or a logical, meth- 
odical and scientific arrangement of the matter used. To 
entitle an author, therefore, to protection in the arrange- 
ment of his work, it must be the result of independent 
literary labor and of method, not the product of mere ac- 
cident or caprice. The arrangement must present the 
various subjects of which the author treats in a logical 
and connected series, cause preceding effect, and effect 


following cause. There must be a connected sequence 


and consequence, both in the matter treated and in the 


method of treatment, and not, as in the case at bar, an 
indefinite, incoherent blending of cases in a juxtaposition 
which is wholly the result of accident or the caprice of 
the printer. And no authority can be found holding that 
the mere arrangement of cases in a volume of law re- 
ports, or the paging of such volume, constitutes in itself 
a literary product which is the subject of copyright under 


the act of Congress. 
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As regards the question of the arrangement and se- . 
quence of the cases and the paging in the Callaghan i ie 
volumes, the method adopted is precisely that which was ¢ j 


pursued by the late Mr. Justice Curtis, in his edition of 
the decisions of this court, in which he condensed, into <) 
twenty-one volumes, fifty-seven volumes of the original 
series of reports. And the same method seems to have 
been pursued by Mr. Justice Miller in his continuation of 
the condensed series of the reports of this court, begin- 
ning with the 18th Howard. In both cases the reported 
cases are arranged in precisely the same order in the new 


edition as in the old, and the paging of the original edition 
is preserved by star paging, both in the edition of Mr. 
Justice Curtis and in that of Mr. Justice Miller. The same 
analogy seems to exist between the Callaghan edition of 
volumes 32 to 38 and Curtis’ Decisions and Miller’s De- 
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cisions, as to the source from which they derived the 
titles of the cases reported, the name of the court below 
in which the cases originated and the names of counsel. 
Both Mr. Justice Curtis and Mr. Justice Miller seem to 
have taken these features directly from the original series 
of reports, just as Mr. Ewell and Mr. Denslow did in the 4 

| 3 ae py 
preparation of volumes 32 to 38 of the Callaghan edition. . 
{As to volumes 39 and 41 to 46 it will be remembered 
that Mr. Denslow testifies that he obtained the titles of 
the cases, the name of the court in which the case origi- 
nated, and the names of counsel, as well as the state- 
ments of fact, wholly from the original records). But it 
has never been pretended that in thus editing and re-re- 
porting the decisions of this court, from the original series 
of reports, either of the learned editors named infringed 
the copyright in the original volumes because of adopting 
the same arrangement and sequence of cases, or because 
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of the star paging, or because they appear to have taken. 
the titles of the cases, the names of the court and the 
names of counsel from the original edition. 


The claim of copyright in the title to the Freeman vol- 
umes may be dismissed with two suggestions: 

first. We have not copied the title of the Freeman 
edition. An examination of the title pages of each of 
appellants’ volumes will show that they are totally differ- 
ent from those of the corresponding Freeman volumes. 


Second. The title of a published work is not the sub- 
ject of copyright, being a mere appendage or description 
which is not within the meaning of the act of Congress. 

Follie v. Fagues, i Blatchf., 618. 
Osgood v. Allen, 1 Holmes, 185. 
Drone on Copyright, 145. 


«The right secured by the act, however,” says Mr. 
Justice Shepley, in Osgood vy. Allen, “is the property in 
the literary composition, the product of the mind and 
genius of the author, and not in the name or title given 
to it. The title does not necessarily involve any literary 
composition; it may not be, and certainly the statute does 
not require, that it should be the product of the author’s 
mind. It is not necessary that it should be novel or orig- 
inal. It isa mere appendage, which only identifies and 
frequently does not in any way describe the literary com- 
position itself, or represent its character.” 


AP 

APPELLANTS WERE COMPELLED TO MAKE DISCOVERY IN 
AID OF THE FORFEITURE SOUGHT BY APPELLEE. 

By the interlocutory decrees, both upon the original bill 

as to volumes 32 to 38, and upon the supplemental bill as to 

volumes 39 to 46, appellants were compelled to produce 


before the master their books and accounts, showing the 
extent of their publication and sale of the volumes in con- 
troversy. The original bill itself prayed a forfeiture of all 
of the volumes published by appellants (page 10). This 
forfeiture has never been waived by appellee. It is true 
that the final decree awarding damages did not grant the 
forfeiture prayed by the original bill, because such a pro- 
cedure would be wholly foreign to the jurisdiction of a 
court of equity. Nevertheless the forfeiture sought by 
appellee, and expressly asserted by his bill, has never been 
waived by him, and the record discloses that he has 
brought an action of replevin to enforce the forfeiture. 
The act of Congress of 1831 provided that the infringing 
volumes should be forfeited to the complainant. The pro- 
vision is found in section 6 of the act entitled, “An act to 
“ amend the several acts respecting copyrights,” approved 
February 3, 1831, 4 U.S. Statutes at Large, 436. Sec- 
tion 6 provides that any person who shall print or pub- 
lish a copyrighted book, without the consent of the owner, 
“shall forfeit every copy of such book to the person le- 
“ gally, at the time, entitled to the copyright thereof; and 
“shall also forfeit and pay fifty cents for every such sheet 
“ which may be found in his possession,” etc. 

_The action of the Circuit court in thus compelling us to 
make discovery in aid of the forfeiture, is the more 


astounding when it is remembered that our demurrer . 


upon this branch of the case had already been sustained. 
That demurrer (page 15) was directed to so much of ap- 
pellee’s original bill as sought a discovery and an account- 
ing, for the reason stated in the demurrer, “ That by such 
“discovery and accounting complainant seeks to subject 
“these defendants to the penalties and forfeitures pre- 
“scribed in the act of Congress concerning copyright, 
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“and these defendants are advised by the rules of 
“ practice governing courts of equity, that they can not be 
“ required to make discovery of or concerning any mat- 
“ter or thing which might subject them to penalties or 


“ forfeitures.” 


This demurrer was argued before Mr. 
Justice Harlan, was taken under advisement and was 
finally sustained (page 28). By the solemn judgment, 
therefore, of the Circuit court, it had already been deter- 
mined that appellants could not be compelled to make dis- 
covery, so long as appellee still asserted his right to a for- 
feiture of the alleged infringing volumes. With this 
judgment upon the demurrer still in force and unreversed, 
the Circuit court proceeded, in direct disregard of its own 
judgment, to award a discovery, to which it had already 
decided that appellee was not entitled. Not only was the 
discovery decreed by the court, but it was actually en- 
forced. We were compelled to produce before the mas- 
ters our books and papers, showing the number of 
volumes printed and sold, and all our books of account 
relating to the current business of the period in question, 
Not only this, but experts selected by appellee were sent 
to examine our books and accounts, appellee still assert- 
ing, as he has always asserted, his right toa forfeiture of 
our property. 

By a uniform current of authority, English and Amer- 
ican, the doctrine is too firmly established to be longer 
challenged, that equity will never compel a discovery in 
aid of penalties or forfeitures, unless the right to such 
penalties or forfeitures is waived by the person seeking 


the discovery. 


Story’s Equity Pleadings, Secs. 521, 575 
and 576. | 
Story’s Equity Jurisprudence, Sec. 1494. 
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Mitford’s Equity Pleadings, pages 186, 
193 to 198. 

Wigram on Discovery, pages 62, 150 and 
195. 

t Daniell’s Chancery Practice, 563. 

Drone on Copyright, 534. 

United States v. Saline Bank of Virginia, 
1 Pet., 100. 

Atwill vy. Ferrett, 2 Blatchf., 39. 

Johnson v. Donaldson, 18 Blatchf., 287; 3 
Fed. Rep., 22. 

Chapman v. Ferry, 12 Fed. Rep., 693. 

Bird v. Hardwick, t Vernon, 109, note. 

Colburn v. Simms, 2 Hare, 543. 

Attorney General v. Lucas, 2 Hare, 566. 

Chauncey v. Tohowden, 2 Atk., 392. 


Story’s Equity Pleadings, section 575, states the rule 
as follows: 


“ The rule is that the defendant shall not be obliged to 
discover what may subject him toa penalty or forfeit- 
ure, or to a criminal accusation, and not what must 
only.” 


And the same author, section 576, says: 


“The maxim of the common law is, emo lenetur secpsum 
prodere. It constituted one of the just objections to the 
court of Star Chamber, that, in criminal informations, it 
compelled the party accused to answer upon oath to the 
accusation; and thus, in arbitrary times, became an in- 
strument of gross oppression and injustice. But the 
court of Chancery has always steadily refused to com- 
pel any man to criminate himself, and, by analogy, to dis- 
close any fact which will subject him to a penalty or for- 
feiture; and it has thus assisted in carrying into complete 
effect the benign maxim of the common law above alluded 
to. So that it is the just boast of Lord Hardwicke, that 


I2!I 


the general rule, established with great justice and tender- 
ness in the law of England, is fully recognized and acted 
on in courts of equity, that no person is obliged to dis- 


. cover what may tend to subject him to a penalty or pun- 
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ishment, or to that which is in the nature of a penalty or 
punishment.” 


Mr. Drone in his valuable treatise upon the law of 
copyright, states the doctrine as follows, page 534: 

«The court may require the defendant to disclose the 
number of piratical copies which he has printed, imported 
or sold, the number on hand, the proceeds of sales, etc., 
but the defendant can not be compelled to make such dis- 
covery when it will subject him to forfeitures and penal- 
ties, unless these are waived by the complainant.” 


United States v. Saline Bank of Virginia, t Pet., too, 
was a bill filed by the United States against members of 
an unincorporated banking association of the State of Vir- 
ginia, charging that the association issued bank bills as 
currency, which had come into the Treasury of the United 
States in payment of public duties; that payment had 
been refused, and an account was prayed of the funds of 
the company, and also that the property of its members 
might be decreed to be liable for the deficiency. Defen- 
dants pleaded that the emission of the bills took place 
within the State of Virginia, by the laws of which state 
penalties were inflicted for such emission, and they prayed 
judgment whether they should be held to answer. The 
bill was dismissed in the court below, and the judgment 
of that court was affirmed upon appeal. Chief Justice 
Marshall, delivering the opinion of this court, says, page 
104: 


“This is a bill in equity for a discovery and relief. 


The defendants set up a plea in bar, alleging that the dis- 


covery would subject them to penalties under the statute 
of Virginia. The court below decided in favor of the 
validity of the plea and dismissed the bill. 
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“It is apparent that in every step of the suit the facts 
required to be discovered, in support of this suit, would 
expose the parties to danger. The rule clearly is that a 
party is not bound to make any discovery which would 
expose him to penalties, and this case falls within it. The 


59 
+ 


decree of the court below is, therefore, athrmed.’ 


It. follows, therefore, that until appellee should ex- 
pressly waive his right to the forfeiture asserted by the 
bill of complaint, and by his action of replevin, he was 
not entitled to any discovery on the part of appellants. 
The waiver of the penalty or forfeiture is an indispen- 
sible condition to the right of appellee to the discovery 
sought. | 

Story’s Equity Jurisprudence, Section 1509, states the 
rule upon this point as follows: 

« Thus in cases which involve a penalty or forfeiture of 
a public nature, a bill of discovery will not lie at all. 
And in cases which involve only a penalty or forfeiture of 
a private nature, it will not lie unless the party entitled to 
the penalty or forfeiture waives it.” , 


Atwill v. Ferret, 2 Blatchf., 39, is an instructive case 
in point. The bill sought a discovery by the defendant 


as to the number of plates and pieces of music on hand, . 


in aid of a forfeiture sought by complainant under the act 
of Congress of 1831, concerning copyrights. The right 
to such discovery was denied, Berrs J. saying (page 45): 


“It is an incontrovertible principle of equity law that a 
defendant can not be compelled to make discoveries in 
answer to a bill which seeks to enforce penalties and for- 
feitures against him by means of such discoveries. 
(Story’s Eq. Pl., § 521, note 3 and §§522, 575, 598; 
Mitford’s Pl. 194,197.) In this case, the bill claims a 
forfeiture under section 7 of the act of February 3, 
1831, (4 U.S. Stat. at Large 438) of the plates and 
pieces of music on hand. Had the forfeiture been waived 
by the plaintiff, the defendants might be compelled to 
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disclose the number of their publications, the quantity on 
hand and the amount realized from sales, in aid of the re- 
covery of damages in a suit at law. So, probably, on 
such discovery, equity might compel the defendants to 
deliver up to the plaintiffs the forfeited copies. But the 
bill is clearly faulty, in directly requiring the defendants 
to convict themselves of the act which carries with it the 
forfeiture sued for.” 


ViT; 
THe DAMAGES EXCESSIVE. 


The argument thus far has been addressed to the 
merits of the case, as distinguished from the question of 
damages. It remains to consider the errors assigned as 
to the amount of damages awarded by the final de- 
cree. 

By the interlocutory decree, upon the original bill, find- 
ing appellants guilty of infringement as to volumes 32 to 
38, a reference was ordered to Henry W. Bishop, master, 
to take an account as tothe damages. The interlocutory 
decree upon the supplemental bill, contained a similar refer- 
ence to John I. Bennett, master, to compute the damages 
as to the sales of volumes 39 and 41 to 46. The final re- 
port of Mr. Bishop (page 64), found that appellants had 
printed 4,313 copies of volumes 32 to 38, and sold 2,909 
copies at an aggregate price of $13,451.19, being an 
average of $4.62% per volume. He refused to allow 
credit for stereotyping, editorial work, proof reading, and 
salaries to members of the firm, and found the total cost 
to appellants, in the production of these volumes, includ- 
ing twelve and seven-eighths per cent. as_ legitimate 
expenses for conducting their business, to be $6,465.14. 
He allowed credit for this amount, as the entire cost of 
producing the volumes, and deducting this sum 


¢ < #%, Ware — pee 3 — om 
geet ‘ ety OM Fe eee le Mya 3 
* Pe * 4 6 ; Ne ik ; 
; ; od rs 2 


a RAPS atin RN a he Haas Ede te 


i 
” 
as 


* 
oi 
r= el pis ES 
a 


I as 
ve eum A 


* 
ae 7 % - gt KO. 2 > ae a) a 
oe eee Pe ba te 

; * : . ‘ea a Ri 


Se) fe eee a a en 
ii oh So ae ee ee 


Pe ee 


%. a ee 


PP eg WE Bat OL 5 Bo 


$6,986.05 as the damages sustained by appellee, for which 
amount he recommended a decree. 

The report of Mr. Bennett (page 70), found the tvtal 
number of volumes 39 to 46 inclusive, on hand and sold, 
including four copies of volume 40, to be 3,854. He found 
the total number sold to be 2,292, and the gross receipts 
from such sales, $10,231.48, and the average selling price 
per volume, $4.46. He refused to allow appellants credit 
for stereotyping, editorial work, and salaries paid to 
members of the firm, but allowed them a credit of twelve 
per cent. as the expenses of conducting their business. He 
refused to allow credit for the cost of the volumes 
on hand and unsold, and distributed the expenses of 
production over all the volumes, both sold and unsold. 
Upon this basis of computation, he found the total cost of 
producing the volumes sold, including twelve per cent. as 
general expenses, to be $5,798.04. He found the total 
receipts from sales to be $10,231.48, at an average 
selling price of $4.46. Deducting the cost of production 
from the gross receipts, he found a net balance of $4,433.44, 
for which amount he recommended a decree in favor of 
appellee. He refused to allow appellee damages upon 


_156 copies of the infringing volumes which he found to 


be resales by appellants at second-hand, and fur which he 


had already charged them in the accounting as to their 


original sales. 

Exceptions were taken by both parties to both re- 
ports. Appellee’s first and second exceptions to the 
report of Mr. Bennett, relating to the number of volumes 
sold, were sustained, the court finding that appellee was 
entitled to damages on the one hundred and fifty-six second- 
hand volumes or re-sales, which had been disallowed by 


from the gross receipts, $13,451.19, he found a balance of 
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the master, thus increasing the number sold from 2,292 to 
2,448, and increasing the damages by the profits on such 
re-sales, amounting to $340.70. All other exceptions to 
both reports were overruled and a decree awarded for 
$11,760.19 (page 88.) The eleventh, twelfth and thir- 
teenth errors assigned, all relate to the question of dam- 
ages and the ruling of the court upon the various excep- 
tions to the masters’ reports, and they will therefore be 
discussed together. 

Volume 40 was printed by appellants, but was never 
published, the entire edition still remaining in their hands, 
with the exception of four copies. ‘The unsold copies of 
volumes 39 to 46 remained in the possession of appellants. 
Upon the entry of the decree by Judge Drummond, upon 
the hearing of the original bill, finding appellants guilty of 
infringing the copyright in volumes 32 to 38, inclusive, 
appellee began an action of replevin to enforce the forfeiture 
of these volumes and to recover their possession. Appel- 
lants thereupon filed a cross-bill to enjoin the prosecution of 
this action, upon the ground that Myers having, by his 
bill in equity, sought a discovery and an accounting, which 
had been decreed by the court, he thereby waived his 
right to enforce a forfeiture. The motion for this in- 
junction coming on for hearing, at the suggestion of Judge 
Drummond a stipulation was entered into, whereby ap- 
pellants deposited the unsold copies of volumes 32 to 38 
with the clerk of the court, to abide the further order of 
the court, appellee stipulating to take no further proceed- 
ings in the action of replevin, until the further order of 
the court. 

1. Zhe court erred in disallowing credit for stereotyp-. 
ing’. 


All the volumes in controversy, from 32 to 46, both 
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inclusive, were stereotyped by appellants. Both masters 
refused to allow credit for the cost of stereotyping. The 
first of our exceptions to the report of Mr. Bishop, and 
our fifteenth exception to the report of Mr. Bennett, pre- 
sent the question of stereotyping. All of the witnesses 
produced on either side, as to the question of stereotyping, 
with the exception of appellee himself, agree that the 
stereotyping of Jaw reports is a measure of true economy. 
The advantage derived from stereotyping results from the 
fact that the publisher is thereby enabled to reproduce 
further editions, or reprints, from the stereotype plates, 
from time to time as demand may require, without again 
incurring the expense of composition. Both parties agree 
that the cost of stereotyping is 50 per cent. of the cost of 
composition. Thus, if the composition of a volume costs 
$500, the additional cost of stereotyping is $250, making 
the entire cost of the stereotype plates $750. All the 
witnesses, including Mr. Myers, agree that if the volume 
is not stereotyped, the publisher is necessarily obliged to 
expend a much larger sum in the first instance in paper 
and press work, in order to produce a sufficiently large 
edition from the type alone to supply all probable de- 
mand. The additional cost of this investment, with the 
interest thereon, will, in time, more than counterbalance 
the additional expense of stereotyping, if that process is 
employed. Stereotypirfg is thus found to be a measure of 
economy, and this process is uniformly employed in the 
production of law reports, including not only original edi- 
tions, but re-edited or new editions, such as the volumes 
in question. 


Upon this point Joun MArper, one of appellee’s own 
witnesses, testifies, upon cross-examination, as follows 


(page 527): 
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“Q. Is it not true, as a rule, that most publishers pre- 
fer, in the long run, to stereotype their books, rather than 
to print them from the original type, without stereotyping, 
where the books are of the nature of law reports? 

“A. That is invariably the case, I believe, now. 

“Q. Is it not true that publishers find it to be economical 
in the long run, to stereotype law reports rather than print 
them from the type? 

“A. Yes, T. 


CHARLEs E, LEONARD, another of appellee’s witnesses, 


testifies, on cross-examination, as follows ( page 530): 


“Q. Is it not true that tn permanent publications, such 
as volumes of law reports, publishers usually find it 
cheaper, in the long run, to stereotype than not to stereo- 
type? 

«A. I think they do. The only law work I recollect 
having anything to do with that was not stereotyped was 
the Revised Statutes. 

«*Q. All other law reports have been? 

“A. All others have been stereotyped or electro- 
typed.” 


ANDREW P. CALLAHAN testifies as follows (page 
580): 

“Q. State, if you know, what is the general usage 
and custom among law publishers in this country with 
reference to stereotyping law reports, either with the 
original editions, or reprinted, or new editions? 

«A. I believe all the publishers now that I am acqu- 
ainted with, stereotype the reports, and some of the 
houses even stereotype their text books, quite a number of 
them. 

«QQ. Do you mean they also stereotype new editions 
or reprints of reports? 

«A. All that I know of, all the reprints with which I 
am familiar, made recently, have been stereotyped.” 


Being asked to state, from information derived from 
other publishers in the usual course of business, what re- 
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prints of law reports, in recent years, had been stereo- 
typed, the witness testified as follows (page 580) : 


« A. Banks Brothers printed several volumes of Ken- 
tucky Reports, and stereotyped them. 

“@. When? . 

«A. About ten years ago. F. D. Linn & Co., of 
Jersey City, published several volumes of New Jersey 
Reports, and stereotyped them. Robert Clarke & Co. 
republished a large number of the Ohio and Ohio State 
Reports, and stereotyped them. Merrill, Field & Co., of 
Indianapolis, republisned several of the Indiana Reports, 
and stereotyped them. West & Co., of St. Paul, re- 
printed the first eleven volumes of the Minnesota Re- 
ports, and stereotyped them. Mills & Co., of Des Moines, 
reprinted several of the Iowa Reports, and stereotyped 
them. Thomas & Wentworth, of St. Louis, and E. I. 


Jones & Co., of the same place, reprinted a large number ' 


of the Tennessee Reports, and stereotyped them. A.L. 
Bancroft, of San Francisco, and Sumner & Co., of the 
same place, reprinted many of the California Reports, and 
stereotyped them. In fact, I know of no reprint made in 
the last ten years of reports, that has not been stereo- 
typed. 

“QQ. Have the reprints you have just mentioned been 
made of late years—say within eight or ten years past? 

“A. All of them within eight or ten years past. 

“Q. What has been the fact, as to Mr. Freeman 
stereotyping his reports? 

* A. Iam informed by Mr. Freeman that they are all 
stereotyped. ; 

“Q. From 46 to the end of the series? 

“A. From 46 to the end of the series. 

“Q. State whether or not this stereotyping of law 
reports is or is not a matter of real economy to the pub- 
lisher? 

(Objected to.) 

“ A. I think it is, or it would not have been done. 

*Q. Why do you regard it as a matter of economy? 

“ A. Because when the edition is exhausted, it saves 
the cost of resetting the type. If it cost $7506 to make a 
volume of stereotype plates, that is, to set the type and 
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put it into permanent form in the shape of stereotype 
plates— 

( Objected to. ) 
$250 of that $750 would be represented in the cost 


_of stereotyping; the other $500, speaking in round 


numbers, would be the cost of setting the type. But in 
case the volume is not stereotyped, a larger number of vol- 
umes would have to be printed than in the case of stereo- 
typing, in order to supply the demand for the book during 
the period the publisher thinks it necessary. The interest 
on the added material, the paper and the press work, 
which goes into this additional stock made necessary by 
the fact it is not stereotyped, would be in course of time 
almost equal to the cost of stereotyped plates; but when, 
in case of it not being stereotyped the edition would be 
exhausted, the publisher would have to submit to the 
original expense over again of setting the type, $50v. 
That is the reason why I believe all publishers, so far as 
my knowledge of business extends, have adopted the 
mode of printing volumes of reports and stereotyping 
them.” | 
Mr. Myers himself admits that he stereotyped all the 
volumes from 32 to 46, inclusive, when they were origin- 
ally published (page 568). The plates of volumes 32 to 
38, inclusive, and of volume 46, having been destroyed in 
the great fire of .1871, he reprinted volume 46 in 1876 
and stereotyped it (page 569). After appellants had begun 
the publication of their volumes in controversy, in 1877, 
and but a few weeks prior to the filing of his original bill 
in this case, Mr. Myers reprinted volumes 37 and 38 and 
stereotyped them (page. 556). In his testimony upon the 
question of stereotyping he attempts to break the force of 
the economical reasons shown by the other witnesses in 
favor of stereotyping, by stating that he stereotyped vol- 
umes 32 to 46 of the original edition as a mere matter of 
convenience in the furnishing of proof sheets to the judges 
for correction. He admits, however, that these consider- 
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ations could not, and did not, apply to his republication of 
volumes 37, 38 and 46, the two former of which he re- 
published after some of our volumes in controversy had 
already appeared. Upon cross-examination he testified as 
follows (page 572): 


*Q. When did you first become converted to this 
doctrine of not stereotyping your reports ¢ 

«A. About the time these books were being reproduced. 

I had talked with Baker of New York, and Gilbert of 

St. Louis, and various other parties, and they said new 

editions of state reports they would not stereotype, be- 

cause it was only 


(Objected to.) 


ea We submit that Mr. Mvyers’ conversion was at a 


somewhat later date than he specifies, since at the time of 
our publication he, himself, was reprinting and stereotyp- 
ing volumes 37 and 35, and he did not publish them until 
several of our volumes in controversy had already ap- 
peared. And it is only when it becomes necessary to 
swell his damages in this cause that he endeavors to find 
reasons against stereotyping, in defiance of his own uni- 
form practice and that of all other law publishers. 

It is not the province of the court upon an accounting 
of this nature to reduce the legitimate expenditures in- 
curred by appellants in producing their volumes to the 
lowest possible point, or to exclude any reasonable and 
proper elements of expenditure which entered into the 
production of their books. The true scope of the inquiry 
is, what reasonable expenses were incurred by appellants 
in the production of their volumes, in accordance with 
the usages and customs of the trade in the art of book- 
making as then existing. Their books being produced 
in the usual manner customary in such publications, and 


lie 2 


in the same general style and appearance as other law re- . 


131 


ports, all legitimate expenditures incurred in such produc- 


tion should be allowed. If the cost of stereotyping is to 
be excluded, the court may, with equal propriety, reduce 
the cost of paper and binding, since a much cheaper 
article of paper and cheaper binding could have been em- 
ployed, and still have rendered the books marketable. 
The true test, therefore, in measuring the expenditures 
which should be allowed to appellants as the cost of pro- 
ducing their volumes, is such reasonable expenditure as 
was customary and usual in the production of like publi- 
cations during the period in controversy. 

By way of further illustration, let us suppose that ap- 
pellants had not stereotyped their books, and had erred 
in judgment as to the size of the edition necessary to sup- 
ply the market. Between four and five hundred copies 
of some of these volumes were sold by them. Suppose 
that in printing these volumes from type alone, without 
stereotyping them, they had believed, as in the then con- 
dition of the market they might well have believed, that 
an edition of three hundred copies would have been ade- 
quate, and had printed only that number. This edition 
being exhausted, they would then be compelled to again 
incur the large expense of composition to produce 
the additional volumes necessary to supply the demand, 
and which they actually did sell, as shown by the proof, 
and for which appellee is now seeking to recover. In 
that event, upon Mr. Myers’ own theory of non-stereo- 
typing, our conceded expenditures would have been 
largely increased and his profits correspondingly dimin- 
ished. Precisely this state of facts did occur with refer- 
ence to one of these volumes, as to which, by some mis- 
take as to the paper ordered for the volume, only a lim- 


ited edition was first published. It became necessary, in 
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that instance, to reprint a second edition of this volume 
to meet the demand. In that instance, therefore, by rea- 
son of our stereotyping, appellee’s damages are largely 
increased, while he yet seeks to disallow, as an item of 
credit, the expense of stereotyping, which in that case 
swells the total amount of damages to be recovered. We 
therefore submit, with confidence, that the court erred in 
overruling our exceptions to the reports of each of the 
masters based upon their disallowance of the cost of 


stereotyping. 


2. Appellants’ salaries should have been allowed as 
part of the expense of conducting ther business. 


The second and third of appellants’ exceptions to Mr. 
Bishop’s report, and their eighth and sixteenth exceptions 
to Mr. Bennett’s report present the question of the right 
of appellants to a credit for the amount paid the different 
members of the firm on account of their services, as a 
part of the expense of conducting their business. 


Objection was made in the court below that it did not ap- 
pear that these payments were actual salaries to the mem- 
bers of the firm, the language used in their articles of co- 
partnership being that they should draw specified sums for 
their expenses. Mr. Bennett thereupon reached the remark- 
able conclusion, notwithstanding the direct testimony of ap- 
pellants, and of their bookkeeper to the contrary, that the 
amounts thus paid were a division of profits, and not an 
adjustment of salaries. The amounts drawn by appellants 
were about $12,000 a year during the period in contro- 
versy. Their bookkeeper testified that he was instructed 
by the firm to charge these sums to them upon the books 
as salaries; that they were so charged, and that when ad- 
ditional amounts were drawn by members of the firm, such 
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additional sums were charged to them as over-drafts, and 
were not treated as a part of their salaries. We do not, 
however, insist that the mere fact that these sums were 


- called salaries, and were so entered upon the books, makes 


them salaries. Whatever the method of bookkeeping may 
have been, the conceded fact remains that appellants who 
drew out these sums of money were all actually engaged 
in the conduct of their business during this entire period, 
and that they had a long and intimate experience with the 
business of law publishing (page 558). Their entire 
time and energies were devoted to the prosecution of their 
business, and it is a legitimate presumption that the sales 
of these volumes were largely increased by reason of such 
services. It also appears in evidence, and has never been 
disputed, that if these services had not been rendered by 
appellants, they would have been compelled to employ 
other competent persons to transact the business (page 
558). In that event, the amounts paid to appellants, by 
whatever name they are called, would necessarily have 
been paid to the persons thus employed to take their 
place in the management of the business, and it is con- 
ceded that the expenses of employes are a legitimate item 
to enter into the expense account. 


It is not disputed that the services of appellants were 
rendered; that they conduced to the success of their busi- 
ness and to the large sale of these books; that without 
such services, other and equally competent men must 
have been employed to do the same work, and it is also 
undisputed in the entire record, save only in the report of 
Mr. Bennett, that no profits were ever divided by the 
firm. The case is therefore brought directly within the 
doctrine of the Rubber Company v. Goodyear, 9 Wall., 
788, the only distinction being that in that case the salaries 


allowed were paid to the managing officers of an in- 
fringing corporation, instead of to the members of a part- 
nership. Mr. Justice SwAyne, delivering the opinion of 
the court, says (page 802): 


“In making up the account, the master allowed deduc- 
tions from profits for bad debts, for rents, and interest 
paid, debiting rents and interest received. He allowed 
for the market value of the materials on hand when the 
infringement began, for the cost of those acquired after- 
wards to carry on the business, and for the usual salaries 
of the managing officers. * * * He refused to allow 
the extraordinary salaries, which it appeared by the books 
had been paid, being satisfied they were dividends of 
profits under another name, and put in that guise for con- 
cealment and delusion.” 


The master’s findings, including the salaries allowed, 
were all approved by this court. Mr. Justice SWAYNE 
further says (page 804): 


‘The profits made in violation of the rights of the com- 
plainants, in this class of cases, within the meaning of the 
law, are to be computed and ascertained by finding the 
difference between cost and yield. In estimating the cost, 
the elements of price of materials, interest, expenses of 
manufacture and sale, and other necessary expenditures, 
if there be any, and bad debts are to be taken into the 
account, and usually nothing else. The calculation is to 
be made as a manufacturer calculates the profits of his 
business. ‘ Profit’ is the gain made upon any business or 
investment, when both the receipts and payments are 
taken into the account. The rule is founded in reason 
and justice. It compensates one party and punishes the 
other. It makes the wrong-doer liable for actual, not 
possible, gains. The controlling consideration is that he 
‘shall not profit by his wrong. A more favorable rule 
would offer a premium to dishonesty, and invite to ag- 
gression.” 


The inconsistency of the finding that the amounts paid 
the partners were a division of profits, instead of salaries, 


is still further shown in the fact that these payments bore 
no proportion to the respective interests of the partners in 
the firm, as they would have done had they been a di- 
vision of profits. Thus, the interest of each in the busi- 


ness, and the amount drawn by each, were as follows: 


Bernard Callaghan, 3-10 interest. ....... $3,000 salary. 
Andrew Callaghan, 3-10 interest........ 3,000 « 
A. P. Callahan, 3-10 interest........... 4,000 * 
De Fes, CARCR, Bok MIEE. 6k i ccec'ce aes 2,500 « 


3. Lhe number of copies sold. 


There is no controversy as to the number of copies of 
volumes 32 to 38 which were sold by appellants, appellee 
conceding the correctness of the statement prepared by 
James E. Callaghan as to the sales of these volumes. The 
only dispute as to the number of copies sold relates to 
volumes 39 to 46. The first four exceptions taken by ap- 
pellants to Mr. Bennett’s report and overruled by the 
court relate to the question of the number of volumes 


sold, and will be considered together. 


Mr. Bennett finds that appellants sold 2,292 copies of 
volumes 39 to 46, and that they substantially admit the 
sale of 2,260 copies. These findings are wholly unwar- 
ranted by the proof, and we have never admitted the sale 
of the number claimed by Mr. Bennett. We do admit 
the sale of 1,990 copies as shown in the second column of 
Exhibit “1 
Callaghan, taken before Mr. Bennett, and 199 copies, as 
shown in Exhibit “3” (page 678) of James E. Calla- 
ghan’s testimony before Mr. Bennett, making an aggre- 


29 


(page 677), to the testimony of James E. 


gate of 2,189 copies, whose sale is admitted by appel- 
lants. The mistake of the master, which was confirmed 
by the court, in charging us with a larger number of 
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copies than were actually sold, results from his allowance 
of sales claimed by Mr. Clement, appellee’s expert who 
examined our books, to have been made after March 9, 
1881. 

On the oth of March, 1881, counsel for appellee 
having argued his motion for a temporary injunction upon - 4 
the supplemental bill as to volumes 39 to 46, excluding 40, 
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Judge Drummond, without waiting to hear from coun- | 
sel for appellants, stated from the bench that appellee 


upon his own showing, had not made out a sufficient case 
for an injunction, if appellants would enter into an under- 
: taking to report their sales to appellee. Appellants then 
Ph. stated in open court that they would prefer not to sell at 


ee ee oe 


all during the litigation, rather than to report their sales to 
Mr. Myers. At the suggestion of Judge Drummond ap- 
pellants thereupon voluntarily stipulated as follows (page 
43): “ That until the hearing of the case in this court, 


8 « they will not sell, deliver or remove, except from the 
4 =, “bindery to their store, volumes 39, 41, 42, 43, 44, 45 
. ‘‘and 46 of the Illinois Reports published by them, with 
“leave, however, to either party to apply to the court, if 4 
“they shall be so advised, for a modification of this or- r 
“der.” Immediately, and upon the same day, the printed 

stock of these volumes in appellants’ store was taken from 

the shelves, nailed up in boxes, and stored in the base- 

ment, and the unbound sheets were also stored away | 
(pages 619, 621,627). Strict instructions were immedi- 
ately given to all of their employes to sell none of these 
volumes. Appellants testified that none of these volumes 
were afterwards sold, and that whatever copies of volumes | 
39 to 46 were sold thereafter, were either second-hand | 
copies of their own and of Myers’ edition, or new copies 

of Myers’ edition, which they were compelled to purchase 
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from him to supply their customers (pages 621,627, 628). 

Mr. Bennett very properly found that as to 156 copies 
‘shown by appellee’s expert, Mr. Clement, to have 
been sold after March 9, 1881, the copies being second- 
hand, or resales, appellee was not entitled torecover. His 
only mistake upon that point was in not excluding all 
sales claimed by Mr. Clement as having been made be- 
tween March 9, 1881, and April, 1884, when he examined 
our books and testified before the master. T'wo hundred 
copies sold during the years 1881, 1882, 1883 and 1884, 
are still treated by Mr. Bennett as original sales of new 
copies, and charged against us in his report. The _ proof 
is overwhelming that not a solitary copy of volumes 39 to 
46 was sold by appellants as an original sale after March 
9g, 1881. It is true that after that date they did purchase 


in the usual course of their trade, copies of these volumes, 
which they had previously sold, and which previous sales 
| are accounted for by James E. Callaghan in his exhibit, 
and for which the master charges us. They also pur- 
chased many copies of Mr. Myers’ own edition, from time 
to time, after March 9, 1881, and with the second-hand 
copies of their own edition, thus repurchased from their 


= 


customers, and the copies of Mr. Myers’ edition thus pur- 
chased from him, they supplied their customers after the 
stipulation of March g, 1881 (pages 621,628). The mis- 
take of the master, therefore, was in not excluding from 
HY the accounting all the volumes sold after March 9g, 1881, 
1 instead of excluding only 156 copies, and our exceptions 
| upon this point should have been sustained. 

i The injustice of the decree affirming the findings of Mr. 
Bennett upon this point will be more apparent when the 
court is reminded that Mr. Clement, Myers’ expert, whose 
figures as to the number of copies sold are adopted by the 
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master and by the court, himself admits that he has charged 
us, including the volumes remaining on hand, for the sale 
of more copies of volumes 39 to 46 than were actually 
printed, (see Clement’s Exhibit A, page 679). Upon 
this point Mr. Clement upon cross-examination, testified 
(page 610), as follows: 

«Q. Under the column headed ‘total number sold as 
appears on C. & Co.’s books,’ you got the aggregate of 
all the copies sold from 39 to 46 at 2,511, and under the 


column headed ‘number on hand’ the aggregate of all. 


copies en hand, 1,562 

“A. Yes, sir. 

«Q. Will you.state how many that makes in all, as 
you computed it, of those sold and those on hand ¢ 

“A. 4,073. 

«Q. Under the column of your exhibit headed ‘num- 
ber printed,’ you got the aggregate of all the copies 
printed, as 3,822 ° 

“A. Yes sir. 

*Q. Does not your exhibit, then, show that there were 
more copies of volumes 39 to 46 sold by Callaghan & 
Company than were printed by them ? 

«A. My exhibit shows that there were more sales | 
took off the books, than the number of volumes I found 
printed on their memoranda book. 

“Q. How many more? 

PA. R63." 

No argument of counsel can emphasize the gross in- 
justice of the decree upon this point. It is only equalled 
by:the fact that the court, in affirming the master’s find- 
ing, based upon Mr. Clement’s figures, has also charged 
us for copies of Myers’ own edition of volume 40, which 
were purchased of him and sold during the period in con- 
troversy. Upon this point Mr. Clement testifies (page 
612), as follows: | 

“Q. Your exhibit shows 450 copies of volume 40 as 


printed by the defendants, and 50 copies of volume 40 as 
sold by them and 446 on hand; is that correct? 
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“A. Yes, sir; that is right. 
““(Q. How do you explain the fact that your exhibit 


_ Shows a much larger number of copies of volume 40 sold 


than the differeace between those printed and those on 
hand? : 

“A. The fifty volumes of volume 40 were sold, as 
their sales books show. 

“Q. Is that the only explanation you can give? 

¢ A. Yes, sir.” 

The conceded fact is that volume 40 was printed by 
Callaghan & Company, but never published or sold, and 
that only four copies ever went into circulation by gift or 
otherwise. Yet Mr. Clement charges us for the sales of 
fifty copies of volume 40, while he admits that we only 
printed 450 copies of this volume and that he found 446 
copies on hand when he made his examination at the store. 
This would leave forty-six copies of Myers’ volume 4o, 
which, as testified to by Mr. Flood, one of the firm of Cal- 
laghan & Company, were purchased from Mr. Myers him- 
self (page 621), and sold to the customers of Callaghan 
& Company, and yet, under the decree of the court, we 
are actually compelled again to pay tribute to Mr. Myers 
for these forty-six copies of his own edition, for which 
he has once been paid in full. The only excuse possible 
for so grave an error-upon the part of the court be- 
low is that in the voluminous record the point was doubt- 
less overlooked and the argument upon that point forgot- 
ten by that court in making up its opinion. 


4. The selling price of the volumes. 


The fifth and ‘sixth exceptions taken by appellants to 
Mr. Bennett’s report and overruled by the court, question 
the correctness of his findings that the average price per 
volume received by appellants was $4.46 instead of $4.3 4, 
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and that the total gross receipts from the sales were 
$10,231.48. 

It is conceded that but few of the volumes in contro- 
versy were sold separately, by far the larger number hav- 
ing been sold in complete sets of Illinois Reports or in con- 
nection with other books. When sales were made separ- 
ately they so appear upon the sales-books. When the 
volumes were sold in sets of Illinois Reports, or in connec- 
tion with other books, the sales books only show the ag- 
gregate price received for the entire sale. It is, therefore, 
impossible to determine with absolute exactness the 
amount received by appellants for the sales of the volumes 
sold as parts of sets, or in connection with other law 
books. In all such cases, which constitute by far the 
larger number of the sales in controversy, it is conceded 
by both parties that some method or theory of computa- 
tion must be used to approximate a correct result. The 
only controversy, therefore, upon this branch of the case, 
is as to which theory more nearly approximates correct- 
ness. 

Appellee proved isolated sales of seven or eight copies 
in all of volumes 32 to 38, at prices ranging from 
$5 to $7.50, and insisted that the average selling 
price drawn from this limited number of sales should be 
applied to the 2,909 copies of these volumes which we 
admit, and which Mr. Bishop finds were sold. Appellee 
also adopted substantially the same means of fixing the 
average selling price of volumes 39 to 46. 


The method adopted by our expert, James E. Callag- 


han, in fixing the average selling price at $4.34, is as. 


follows: Wherever copies were sold separately, he gives 
them at the exact selling price. This includes the isolated 
sales proven by appellee. Wherever the volumes were 
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sold in complete sets of Illinois Reports, he deducts the 
cost of the Freeman volumes, so called, being volumes 
47 to the end of the series, inclusive (page 538). 
These were the absolute property of Mr. Freeman, who 
fixed his own price to the trade, until the price was fixed 
by an act of the legislature shortly before this contro- 
versy began. The price of the Freeman volumes, from 
47 to 80, was $3.50, with the exception of volumes 73 
and 74, which was $2.25, and the price, after volume 80 
to the end of the series, was always $2.25 (page 539). 
When, therefore, the volumes in controversy were sold in 
sets, our expert takes from the gross selling price the 
Freeman volumes at the rates above mentioned, the bal- 
ance representing the selling price of the first forty-six 
volumes in the set. He then divides this balance by forty- 
six to find the average selling price of the volumes in con- 


troversy . 


We confidently submit that this method of fixing the 
selling price is not only fair buteven generous to appellee. 
volumes 1 to 31, inclusive, were owned by Callaghan & 
Company, and when sold alone brought much larger 
prices than the average thus fixed, selling in sets of 1 
to 31 at $5, and when sold separately at $6 to 
$7.50 per volume. The printed stock of these volumes 
was small; they were not stereotyped; and the state of 
the market established a larger price for these volumes 
than for volumes 32 to 46 (page 629). But by the 
method of computation thus adopted, our volumes I to 31, 
although limited in stock and not stereotyped, were put 
upon the same basis with volumes 32 to 46. Mr. Myers 
thus obtains much larger damages on the sales of volumes 
32 to 46 than Callaghan & Company in fact realized up6n 


their sales. 
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Again, it appears in evidence that the sales of many, 
if not most, of the complete sets were made in advance of 
the publication of the volumes in dispute. In all such cases 
appellants delivered to the purchasers such volumes of the 
set as they had in stock, with the agreement to deliver the 
remaining volumes, being those in controversy, as fast as 
they were published. In these cases the purchasers insisted 
upon retaining in their hands a sufficient amount of the 
gross selling price for the entire set to insure the delivery 
of the volumes not yet published, and to amply protect 
themselves (page 629). The amounts thus deducted, 
generally by the arbitrary dictation of the purchas- 
ers, were often as high as $5, $6 and $7 per volume, 
and in one instance, stated in the testimony of Mr. Clark, 
(page 632), $100 was held back for eleven volumes, be- 
ing at the rate of over $9 per volume. In all these cases, 
when the volumes held back were subsequently published 
and delivered to the purchasers, they were again entered 
upon the sales book as sold at the price thus arbitrarily 
withheld by the purchaser, being at a much higher price 
than if the sale had been completed in the first instance. 
Mr. James E. Callaghan, in making up his exhibit of the 
volumes sold, and the prices at which they were sold, 
gives the figures in these cases just as they appear in 
the final entry upon the sales books, thereby charging ap- 
pellants with having received a much larger sum by rea- 
son of the arbitrary amount so held back by the pur- 
chasers, than was actually received. In other words, in 
many instances, by reason of our method of computa- 
tion, Mr. Myers gets the benefit of sales at $5, $6 and $7 
per volume, and in one instance at over $9 per volume, 
when, in fact, we received a much smaller amount for the 
volumes thus sold. 
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Again, the average selling price contended for by 
appellee, being based upon a limited number of 


sales of less than a dozen volumes, does not em- 


brace sufficient data to entitle it to any weight. Mr. 
Bennett attempted to harmonize both theories — by 
finding neither entitled to credence, and by splitting 
the difference between the two, in which finding he was 
sustained by the court. His finding, therefore, should be 
reduced to $4.34 per volume, if the court shall hold that 
the method of computation adopted by Mr. James E. 
Callaghan is more nearly correct than that of Mr. Clem- 
ent. And applying this average price to the number of 
copies sold, as shown by Exhibits 1 and 3 (pages 677, 
678) to Mr. Callaghan’s testimony, Mr. Bennett’s report 
should have been corrected by reducing the total gross 
receipts from $10,231.48, to $9,459.37, being the $8,648.97 
shown in Exhibit 1 of James E. Callaghan’s testimony, 
and the $810.40 shown in Exhibit 3 of the same testi- 
mony, and the decree should accordingly be reversed in 
this respect. ‘‘Actual, not possible, gains,” as was stated 
by this court in Aubber Company v. Goodyear, 9 Wall. 
/38, is the rule of damages in this class of cases. 


Nor has appellee, by the testimony of Mr. Clement, 
furnished sufficient evidence of separate sales of volumes 
39 to 46, to warrant the adoption of the average price 
claimed upon the basis of such isolated sales. Mr. Clement 
only shows separate sales of 394 copies. This includes 
all separate sales by Callaghan & Company of second-hand 
copies of their own edition, and of copies of Mr. Myers’ 
edition. Mr. Clement seeks to charge us for sales of over 
2,500 copies. About 2,100 copies are thus admitted by 
him to have been sold in sets. His generalization, there 
fore, is not sufficiently broad, nor his number of separate 
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sales sufficiently large, to justify the average fixed by 
him, even aside from the overwheiming testimony that no 
such average was received. And the identical sales of 
separate volumes, upon which Mr. Clement bases his 
average, are included in the account of sales rendered by 
James E. Callaghan, and form a part of the basis for the 
average selling price fixed by him. The case is clearly 
distinguishable from Mason v. Graham, 23 Wall., 261, 


since in that case there were 414 separate sales of the in- 


fringing articles, and only 297 “lump sales,” so-called. 
In that case, therefore, the separate sales proven were so 
largely in excess of the “lump sales,” that the court was 
justified in fixing the average upon the former, rather 
than upon the latter; while in this case exactly the reverse 


is true. 


5. Zhe court erred in distributing the cost of production 
over the volumes sold and unsold. 


Our seventh exception to Mr. Bennett’s report ques- 
tioned his finding the known cost of all volumes sold to be 
$4,679.55, the actual cost being very largely in excess of 
this amount. 


Mr. Bennett’s error upon this point was due in part to 
his disallowing the stereotyping, a point already consid- 
ered; in part to his disallowing the editorial work, here- 
after to be considered; and in part to his distributing 
the expenses of publication, which he did allow, over all 
the volumes sold and unsold, the latter question being also 
presented by our thirteenth exception. The question of 
the distribution of the expenses of publication is therefore 
one of importance now to be considered. 


Appellants contend, and Mr. Bishop so found, that they 
should first be reimbursed all expenses of publication, be- 
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fore they can be charged with having earned any prof- 
its. In other words, they insist that their profits must be 
estimated precisely as all merchants and manufacturers 
estimate their profits, by deducting all known elements of 
fixed cost of production, plus the expenses of sales, and 
that until they have been fully reimbursed as to these ele- 
ments they have earned no profits, and appellee is enti- 
tled to no damages. Appellee’s position upon this branch 
of the case is, in substance, that the volumes unsold must 
bear their proportion of the expense of preduction, unless 


we shall deliver them over to him. 


By the final decree we are forever enjoined from sell- 
ing any of the volumes from 32 to 46, inclusive, and 
from selling the stereotype plates. The decree has 
thus deprived these volumes of all commercial value, 
and their worth, as articles of merchandise, is prac- 
tically annihilated. Indeed, the only object in contesting 
the claim of appellee to the possession of the volumes was 
the hope, confidently entertained by appellants, that the 
decree might be reversed upon an appeal, in which event 
they might continue the sales of these volumes. The 
stereotype plates and volumes unsold, being thus stripped 
of all commercial value by the decree obtained at the in- 
stance of appellee, he cannot now be permitted to assert, 
for the purposes of the accounting, and in order to swell 
his recovery, that the unsold volumes have a commercial 
value exactly equal to that of the volumes which have 
been sold. Yet this is precisely the position for which he 
contended in the court below, and which was sustained by 
that court. By way of illustration it is pertinent to inquire 
whether, in the event of appellee having filed his bill and 
obtained a perpetual injunction against the sale of these 
volumes, before a single copy had been sold, or when but 
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ten copies had been sold, he could have recovered any 
profits. In that event it is apparent, without argument, 
that the expenses of production not having been repaid to 
appellants, no profits would have been earned and no 
money recovery could have been had. Until, therefore, 
the income from sales equals the outlay for production, no 
profits have been earned, and none can be recovered. The 
moment that point is reached in the sales of the volumes, 
appellee’s damages begin to accrue, and thereafter increase 
in a constantly accelerating ratio. 

Nor is it any answer to this position to say, as Mr. 
Bennett says in his report: “ The rule contended for on 
“‘ behalf of defendants would place it in the power of the 
“infringer to constantly keep the expense account of the 
“infringer in excess of profits upon sales made, and thus 
‘always defeat a recovery of damages.” This would 
simply be a mathematical impossibility, since if the sales 
are not enjoined, it is only a question of time when the 
expenses of production will be reimbursed by the pro- 
ceeds of sales, and the proceeds of all sales thereafter will 
be net profits, less only the necessary expenses of selling. 
The fact that Mr. Bishop, who adopted our theory upon 
this point, still found the sum of $6,986.05 due to appellee, 
sufficiently demonstrates the fallacy of Mr. Bennett’s con- 
clusions upon this point, which were adopted by the court 
in its opinion, and embodied in the final decree. 

Our eighth exception to Mr. Bennett’s report chal- 
lenged his finding a credit of only $1,118.49, on account 
of the expenses of appellants in conducting their busi- 
ness, being at the rate of only 12 per cent. of their gross 
sales, while the proof shows that they are entitled to a 
credit of 17 per cent. of their gross sales on account of 
such expenses. Mr. Bennett’s error upon this point grew 
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out of his disallowance of the salaries paid to appellants, 
a point which has been already fully discussed. 


Our ninth exception to his report, questioned his find- 
ing that the total cost of producing the volumes sold was 
only $5,798.04. His error upon this point grew out of 
his disallowance of the cost of stereotyping, already con-' 
sidered; his disallowance of the compensation paid to 
editors, hereafter to be considered; his distribution of the | 
expenses of publication over all the volumes sold and un- 
sold, and his disallowance of the salaries as a part of the 
expenses, already considered. 

For the reasons above given, therefore, the seventh, 
eighth and ninth exceptions taken by appellants to the re- 
port of Mr. Bennett, should have been sustained, and for 
the error in overruling these exceptions the decree should 


be reversed. 


6. Vo net recetpls or profits on sales of volumes 39 to 
gO. 


Our tenth and eleventh exceptions to Mr. Bennett’s re- 
port questioned his finding that the net receipts on sales 
were $4,433.44, for which amount he recommended a de- 
cree, whereas it appears by the proof that there were no 
net receipts or profits, the expenses of producing the vol- 
umes being largely in excess of the gross receipts. 

The total cost to appellants of producing and selling 
volumes 39 to 46, excluding volume 40, was, as shown by 
« Exhibit 1” of James E. Callaghan’s testimony before 
Mr. Bennett, $13,514.36 (page 677). The total re- 
ceipts upon the sale of these volumes were $8,648.97, as 
shown on the same exhibit, and $810.41 as shown on 
James E. Callaghan’s “Exhibit 3” (page 678), making 
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the aggregate receipts $9,459.38. The expenses of pro- 
duction and sale thus exceeded the gross receipts by 
$4,054.98. In other words, when appellants were stopped, 
by the decree, from selling these volumes, they had ex- 
pended $4,052.98 more than they had received upon the 
entire enterprise. So far, therefore, from having realized 
any profits, they actually lost by the publication an amount 
almost equal to the sum which Mr. Bennett found they 
made as profits, and for which he recommended and the 
court awarded a decree. 


Had Mr. Bennett allowed us credit for the cost of pro- 
duction, before charging us with any -profits, as Mr. 
Bishop did, even disallowing, as both masters did, credit 
for the stereotyping and editorial work, the expenses of 
production and sale, even allowing us but twelve per cent. 
for expenses of selling, would still have exeeeded our gross 
receipts from sales. The editorial work on volumes 39 
and 41 to 46, as shown by “ Exhibit 1” of James E. Cal- 
laghan’s deposition, cost us $2,274.58. Estimating the 
expenses of stereotyping alone, without changes or cor- 
rections in the plates, at $250 per volume, the cost of 
stereotyping the seven volumes would have been $1,750. 
The two items aggregate $4,024.58. Upon this basis, 
even if Mr. Bennett had been justified in disallowing the 
cost of stereotyping, of editorial work, and of salaries 
paid to the firm, there would still have been a net loss to 
appellants by the enterprise of $30.40. Either or both of 
the items for stereotyping and editorial work may, there- 
fore, for the sake of the argument, be excluded from: the 
accounting, and still no profits have been earned, the gross 
receipts being still less than the gross expenditures. The 
absolute injustice of Mr. Bennett’s report and of the de- 
cree upon this point cannot be better emphasized than by 
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this simple analysis of the figures. Our tenth and eleventh 
exceptions to the report of Mr. Bennett should therefore 
have been sustained, and no money decree should have 
been allowed upon the supplemental bill, since no profits 
were realized by appellants from the sale of volumes 39 
to 46. 

Our twelfth exception to Mr. Bennett’s report in allow- 
ing a recovery for 200 copies sold during the years 1881, 
1882, 1883 and 1884, when in fact only second-hand 
copies of the Myers’ and of our edition and new copies of 
the Myers’ edition, purchased from him, were sold after 
March g, 1881, has already been fully considered. The 
same is true of the thirteenth exception, based upon the 
refusal of the master to allow appellants credit for the 
cost of producing the unsold volumes. 


7. The court erred in refusing credit to appellants for 


edilorial work on their volumes. 


Our fourteenth exception to the report of Mr. Bennett 
was based upon his refusal to allow us credit for the sums 
expended in editorial work upon these volumes, as a part 
of the legitimate cost of their production. 

$2,274.58 was paid by appellants for editorial work in 
producing volumes 39 to 46, exclusive of volume 40. See 
« Exhibit 1” of James E. Callaghan (page 677). This is at 
the rate of a little over $300 per volume. Nearly all of 
this editorial work was performed by Mr. Denslow, who 
spent over sixteen months in editing these volumes. A small 
amount of work was done by Mr. Ewell, Mr. North and 
Judge Bailey, but all of their work upon the statements of 
cases and arguments of counsel was discarded and not 
used. All of the statements of fact and abstracts of briefs 
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of counsel contained in these volumes is the work of Mr. 
Denslow. He states, in his testimony, that this work 
was done entirely from the original records of the Su- 
preme court at Ottawa, Springfield and Mt. Vernon. 
The only matter which he took from the Freeman 
volumes was the opinions of the judges, which are con- 
ceded to be common property, and in a few cases where 
Mr. Freeman had, in the original edition, copied a docu- 
ment, such as an instruction to a jury, Mr. Denslow 
treated such document as public property, like the 
opinions, and copied it from the Freeman edition, and 
then corrected it by comparison with the original on file. 


As appears from his opinion, Judge Drummond found 
that the great bulk of the editorial work was new and 
original work done from the original sources, and that the 
use of the Freeman volumes was comparatively slight, 
and the infringement merely technical, most evidences of 
similarity being too trivial to warrant notice (page 63). 
Even without this recognition by the learned judge of 
the large amount of original editorial labor put upon 
these volumes, and without the unchallenged testimony 
of Mr. Denslow as to the extent of his work from the 
Original sources, the books themselves bear indisput- 
able evidence on almost every page that they are the re- 


, sult of original and independent literary labor. Hundreds 


of cases, as originally reported by Mr. Freeman, contain 
no statements of fact, or arguments of counsel, the 
opinion being simply prefaced with the statement that 
the facts are stated in the opinion. The corresponding 
cases in the Callaghan edition, as edited by Mr. Denslow, 
contain elaborate statements of fact, and copious abstracts 
of the arguments of counsel. Elaborate foot-notes are 
also added with references to other cases in Illinois and 
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elsewhere upon the topic under consideration in the given 
case. All this work, it is conceded, was original and in- 
dependent labor on the part of Mr. Denslow. It was not 
copied from the Freeman edition, and it is not in that 
edition. ‘The editorial work thus put upon these volumes 
includes the proof-reading, which is itself an important 
item and as necessary to the production of the manufact- 
ured product as are composition, press work or binding. 
The proofs of a volume of law reports must be read by a 
skillful lawyer with some experience in work of this na- 
ture, or the result will be a bungling and unmarketable 
production, in fact a mere comedy of errors. And every 
objection which is urged against the allowance of the cost 
of editorial work and proof-reading may be urged with 
equal and even greater propriety against the mere me- 
chanical labor of composition, press work and binding. 
The experience of the court in consulting’ new edi- 
tions of law reports will have shown that the uniform 
usage is to reédit such reports by the addition of new and 
valuable matter, precisely as was done by Mr. Denslow in 
this case. That the volumes, when thus reédited, have 
an additional market value, as compared with the origi- 
nals, is sufficiently demonstrated by the extent and uni- 
formity of this usage. Nor can it be doubted that the 
volumes of Mr. Denslow, with full and exhaustive state-— 
ments of fact, and abstracts of arguments of counsel, in 
hundreds of cases where théy are wholly omitted in the 
Freeman volumes, had an additional commercial value in 
the market as compared with the Freeman volumes, and 
that this additional value largely contributed to swell the 
sales of appellants’ volumes. The refusal, therefore, to 
allow them credit for this expenditure, like the refusal 
to allow them the expense of stereotyping, is an effort by 
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indirection to inflict upon them punitive damages largely 
in excess of their actual profits. The recovery in this 
class of cases proceeds upon the theory that the infringer 
is a trustee for the owner of the copyright, and must account 
for all profits actually made in the execution of the trust. 
This principle underlies all the adjudicated cases in which 
recoveries have been had for infringements of patents and 
of copyrights. But in cases where an accounting is 
sought against a trustee under a technical trust, he is 


allowed credit for all reasonable and customary expendi- 


tures in and about the furtherance of his trust. Hence 
the expenses incurred by appellants on account of editorial 
work and proof-reading, like their expenses for stereotyp- 
ing, being necessary and reasonable in themselves, and in 
accordance with the universal usage and custom pertain- 
ing to like publications, should be allowed, as a necessary 
part of the expenses of producing the infringing volumes. 
Our fourteenth exception to Mr. Bennett’s report should 
therefore have been sustained. 


Our fifteenth exception to the report of Mr. Bennett, 
relating to stereotyping, the sixteenth exception, relating 
to the expense account, and the seventeenth exception, re- 
lating to the nature of Mr. Denslow’s editoral services, 
have been sufficiently considered in the preceding pages. 


8. Zhe 156 copies of re-sales. 


- Mr. Bennett, in his report, admitted the re-sale of 156 
copies of the volumes between 39 and 46, for which he 
very properly found that appellants were not chargeable 
in the accounting, for the reason, as stated in his report 
(page 71), that the damages arising to Myers for a 
single sale only of the same volume should be charged 


against Callaghan & Company. Appellee excepted to 


. 
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this branch of the report, and his exceptions were sus- 
tained by Judge Blodgett, and the decree actually 
awarded damages against Callaghan & Company for the 
156 copies of re-sales, and upon this we have assigned 


error. 


The proposition that appellants are chargeable with 
profits on volumes which they purchased at second -hand 
and ré-sold, after they had once paid tribute in the ac- 
counting upon the original sale, is so startling as to 
scarcely merit serious or extended discussion. If appel- 
lee is entitled to recover for such re-sales, it must be upon 
an independent right of-action, as to these volumes alone, 
wholly aside from the question of infringement. The 
fact that the court has charged us with literary piracy in 
the original production of these volumes, does not make 
us pirates for all time to come, and for all future transac- 
tions, nor does it justify that species of judicial piracy 
which is perpetrated by this branch of the decree. 

When we have once paid the penalty of the original 
transgression, by the accounting for the first sales, the 
volumes so sold are, by virtue of such accounting, freed 
from the monopoly of appellee’s alleged copyright, and 
become common property. The decree for the account- 
ing, in other words, operates precisely as a license to sell 
upon a fixed royalty. The recovery for the original sales 
satisfies the monopoly claimed by appellee under the 
act of Congress, and forever frees the volumes from 
any further claim upon his part. The decree fixing dam- 
ages for the original sales, puts us precisely in the attitude 
of purchasers of the volumes in question. They then be- 
come our absolute property, to be sold and resold for all 
time to come. When, therefore, appellants account for 
the original sales of their edition, repurchase the volumes 
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in the market, and sell them at second-hand, or when 
they purchase from appellee copies of his own edition, or 
purchase them at second-hand from other parties, and sell 
them to their customers, the volumes are, by the account- 
ing in the one case and by the purchase in the other, 
freed from the monopoly of the copyright, and may be 
sold and resold without further liability. 
Perigo v. Spaulding, 12 Official Gazette, 

352; (S. C.) 13 Blatchf., 259. 

Adams v. Burke, 17 Wall., 453. 


Nor is it any answer to say that a resale by appellants 
of second-hand copies of their edition, is as injurious to 
appellee as the original sale, because it supplies a demand 
that would otherwise be supplied by him. This argu- 
ment, if well founded, would apply with equal force to 
resales by appellants or by other persons, of second-hand 
copies of Myers’ own volumes. Every person selling at 
second-hand a copy of his books, would thus become 
liable to an action for infringement, although his monop- 
oly had been fully discharged by the first sale. 


The court need hardly read between the lines of this 
voluminous record to discover that this litigation is an 
effort, upon the part of appellee, to repair his fortunes at 
the expense of a business rival. And the rule of dam- 
ages contended for by appellee in the court below, and 
allowed by that court, is rather one of confiscation and 
punishment than of just compensation. The court, by its 
decree, seems to have conceived that the problem for its 
solution was to administer appropriate discipline and 
punishment to Callaghan & Company, for their alleged 
literary ptracy of appellee’s wares. And all this was 
done, notwithstanding Myers had quietly folded his arms 
and acquiesced in the publication of volumes 32 to 38, 
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for a period of six months, as the volumes appeared, with 
full knowledge upon bis part of all the facts, and of the 
large expenditure tncurred by appellants, before filing his 
bill or uttering a word of warning. These considerations 
are pertinent to the inquiry whether the damages shall 
be punitive, or be limited to the actual profits realized. 
Indeed, the court has no jurisdiction to award punitive 
damages in this form of action, its power being limited 
to the allowance of profits only. 

Chapman v. Ferry, 14 Chicago Legal 

News, 370; 12 Fed. Rep., 693. 
Livingston v. Woodworth, 15 How., 546. 


And the case is not one where the conduct of appellee 
has been such as to warrant any intendment, indulgence 


or presumption in his favor. 


Respectfully submitted. 
J. L. Hien, 


Counsel for Appellants. 
CHicaco, October, 1588. 


